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In the courts and in the academy, the ostensible commitment of
American tort law to individualized justice has experienced « sustained
revival in recent vears. Neither the modern mass tort case-law nor the
scholarly literature, however, has adequately grappled with long-
standing practices of de facto aggregation that have sprung up in the
shadow of American tort law since the very beginnings of tort us a
field. Reviewing more than a century of private aggregation from
emplovers' liability to automobile accident litigation to the modern
asbestos cases, this Article contends that American tort practice has
been characterized almost from the start by decentralized and private
institutions for the aggregate resolution of what may be described as
"mature torts”: personal injury cases that resolve themselves into
regular and reiterated fact patterns. Private settlement institutions
constitute a powerful countertradition to much better-known traditions
of individualized justice in American tort laiw.

The Article begins with a historic account of the role of claims
agents, sometimes lawyvers but sometimes not. in providing claimants’
side aggregation to offset the economies of scale and information that
the coordinated defenders of local manufacturers or public transport
companies held. The Article then traces the same pattern  of
routinization and efficient claims settlement from the industrial setting
to seemingly idiosyncratic, one-time events such as auto accidents. By
focusing on the institutional actors who administratively expedite
settlement of similar claims, the Article adds a missing ingredient to
the theoretical literature on settlement. It 1s not only shuared
assessments of the legal authorities governing claims that inform
settlement, but the actual experience of repeat-play legal representatives
in resolving factually similar cases in the past.
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The Article concludes with an examination of the mass asbestos
settlements rejected by the Supreme Court in Amchem and Ortiz. In
contrast to the Court's characterization on these mass settlement cases
as departures from a "day in court ideal,” the Article argues that the
persistent aggregation of mature tort claims in private settlement
markets situates the mass tort class action on a continuum of
aggregating  practices in American tort law. Moreover, the
long- standing existence of private markets in aggregated settlement
indicates that the truly distinctive challenges raised by class actions
arise out of the monopolistic representation awarded to class counsel
and the difficult agency relations that may ensue, not out of the mere
fact of aggregation.
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For the past decade or so. important aspects of American tort
law have sought to reaffirm tort's ostensible commitment to
individualized justice. In the courts, “the elephantine mass of ashestos
cases’ ! has produced a reaffirmation of what Justice Souter 1n Ortiz r.
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Fibrebourd Corporation called the “day-in-court ideal™ “our deep-
rooted historic tradition that everyone should have his own day in
court.”™  The academy, in turn, appears to be in the midst of a
sustained revival of the closely related idea that tort law consists in
the reciprocal relationship between plaintiff and defendant. in which
the bipolarity of the dispute forms the heart of the tort system’s
aspiration for corrective justice.® “Tort law’s structural core,” writes
Jules  Coleman, for example, “is represented by case-by-case
adjudication in which particular victims seek redress” from particular
defendants, each of whom “must make good her ‘own’ victim's
compensable losses.™

Underlying these resurgent aspirations to individuation in the
law of torts 1s, among other things, a common set of assumptions
about the character of our “historic tradition.” as Justice Souter put
itnoted in Ortiz.> At conference after conference, in article after
article. that tradition is said to be grounded in a purportedly long-
standing American commitment to individualized justice.®

To be sure. sophisticated observers of the legal system
understand that the overwhelming majority of cases settle long before
an adjudication ever takes place. Yet the literature on tort settlements
—inspired by Mnookin and Kornhauser’'s seminal article in the field of
domestic relations—adopts an individualized approach to thinking
about bargaining in the shadow of the law. Settlement theorists have
shown the deep significance of repeat-play agents in non-zero-sum
ficlds hke commercial litigation and negotiations among commercial

comments on carlier drafts. Chris Brummer. Camden Hutchison, and Megan Renfrew provided
excellent research assistance.

1. Ortiz v, Fibreboard Corp.. 527 ULS 815, 821 (1999)

2 Tl ot X046,

3. ISRNEST O WEINRIB, THE IDEA OF PRIVATE LAW 63-66 (1995).

Lo Junes Lo COLEMAND THE PRACTICE OF PRINCIPLE: IN DEFENSE OF A PRAGMATIST
APPROANCH TO LEGAL THEORY 16 (2001).

o Ortiz. 527 US, at 846,

6. Seeoeg John C0 P Goldberg, Twentieth-Century Tort Theory, 91 GEO. L.l 513 (200:3):
John Co P Goldbevg, Misconduct, Misfortune, and Just Compensation: Weinstein on Torts, 97
Coreat Ly REV. 2034 (1997): John C. P. Goldberg. Reconstructing Liberalism Rights and Wrongs.
97 NICHL Lo REV, TR28 (1999) (reviewing ARTHUR RIPSTEIN, EQUALITY. RESPONSIBILITY. AND THE
LAW (1999 Sstephen R. Perey. Comment on Coleman. Corrective Justice, 67 IND. L. 381 (1992):
Stephen Ro Pervey. Harm, History, and Counterfactuals, 40 SAN DIkco Lo REV. 1283 (2003):
Stephen Ro Pereyv, Method and Principle in Legal Theorv, 111 YALE L.J. 1757 (2002) (reviewing
COLEMAN. supra note D: Stephen R Pervy. The Distribution Turn: Mischief, Misfortune, and
Tort Laie, 16 QUINNIPIAC L REV. 315 (1996): Stephen R, Perryv. The Moral Foundations of Tort
Law, 77 Towa Lo REV. 119 (1992): Benjamin C. Zipursky, Civil Recourse, not Corrective -Justice,
91 GEOL LG 695 (2003,

7. Lewls Kornhauser & Robert Mnookin, Bargaining in the Shadow of the Law: The Case
of Divorce, SSIYALE L] 950 (1979),

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



2004] THE INEVITABILITY OF AGGREGATE SETTLEMENT 1:

it
-1
o

entities. or in the non-zero-sum aspects of matrimonial law.> But
there has been relatively little consideration of the role of repeat-play
specialists and of the phenomenon of aggregation in tort settlements.

Our question here 1s whether the description of American tort
law that underlies recent case law and scholarship adeguately
accounts for the resolution of tort disputes in American law. either as
a matter of historical tradition or as a matter of present reality.!"
Have tort cases veally taken the individuated form that tort jurists
like Justice Souter and Coleman and settlement theorists inspired by
Mnookin and Kornhauser suggest? Indeed, can tort law in its current
institutional form look the way the literature and the cases seem to
indicate?

In our view, the individualized justice accounts overlook a
powerful counter-tradition in American tort law. Mature torts—by
which we mean torts that over time develop repetitive fact patterns
and  repeat-play  constituencies''—have persistently  resolved
themselves into what are essentially bureaucratized. aggregate
settlement structures. “Informal aggregation.” as Howard Erichson
has called 1it. 1s not the deviation but the norm in these cases.!®

R See, eg Robert Ho Mnookin & Ronald J. Gilson. Disputing Through  Agents:
Cooperation and Conflict Beticeen Leaweyvers in Litigation, 94 COLUM. L. REV. 509, 430517 (199:4).
We set to one side the interesting and relatively new literature on the collective =octal norm
shaping effects of Tegal norms. /g, WILLIAM FORBATH, LAW AND THE SHAPING OF THE AMERICAN
LABOR MOVEMENT (19910 Ariela R. Dubler. In the Shadow of Marriage: Single Women and the
Legal Construction of the Family and the State, 112 YALE L) 1641 (2003); see also LAWRENUE
MUFRIEDMAN TOTAL JUSTICE (1985) (miving an intriguing study, along these lines. in the law of
tort=).

9. Important exceptions mclude Adam F. Scales, Against Settlement Factoring: The
Market in Tort Claims Has Apriced. 2002 Wis, L. REV. 839 (2002): Herbert M. Kritzer,
Contingeney Fee Lawyvers as Gatekeepers in the Civil Justice Svstem. 81 JUDICATURE 22 (19970
Herbert M. Kritzer. Contingent Fee Lawyers and their Clients: Settlement ExpectatSions,
Settlement Realities, and Issue of Control in the Lawver-Client Relationship, 23 Law & Sod
INQUIRY 795 (1998): and Stephen O Yeazell, Re-Financing Civil Litigation. 51 DEPAUL L Riv.
18302001).

10, See Robert G Bone, Rethinking the "Dav in Court” Ideal and Non-Party Preclusion. 67
NYUL L REVOT93 (1992) (laving out a project that adopts a different approach to a <imilar end)

11 We adapt our "mature torts” category from Francis McGovern's well-known work on
“mature mass torts,” meamng torts that have generated "multiple jury verdicts" and have
demons=trated "persistent vitality in the plaintiffs’ contentions.” Francis . MceGovern, Resoliing
Mature Mass Tort Litigation, 69 B.U. L. REV. 659, 659 (1923%). Our category of “mature torts” is
dramatically broader than MceGovern's "mature mass torts” in that it extends MceGovern's
category to those torts that regularly give rise to stereotvped fact patterns for resolution by
repeat plavers, even those mmvolving different actors and occurring at different times. Further.
we focus more directly on the vole of tort litigation in establishing o pricing mechanism tor
stercotyvped faet patterns. regardless of whether the triggering events are typieally thought of as
nmass harmes,

120 Howard N Erichson. Informad Ageregation: Procedural and Ethical Implications of
Coordination Among Counsel in Related Lawesuits. 50 DURE LA 3810 386-409 (20000, Our project
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Moreover., it almost always has been. Indeed. since the very
beginnings of U.S. tort law, a variety of aggregate settlement
institutions have powerfully shaped the resolution of particular cases
in some of the most important fields of tort practice.

To a large extent, we seek merely to remake an insight that
informed the initial development of the law of torts but seems to have
been significantly forgotten. Oliver Wendell Holmes, Jr.. developed his
carly view of the law of torts around cases of isolated individual
injuries with the classic bipolar structure. The case of Brown v.
Kendall. in which one man struck another with a stick while
separating two fighting dogs," was thus the paradigm case for the
still-emerging theoryv of tort law he articulated in The Common Law in
1881.""  Fewer than twenty vears later in his “"Path of the Law”
address of 1897.'% however, Justice Holmes had come to view
American tort law as organized not around chance interpersonal
encounters, but rather around the apparently inevitable onslaught of
Injuries thrown off by the progress of industry.!®

Accordingly, in this Article we adopt a descriptive approach
very similar to those adopted in prominent work in both the economics
and the corrective justice literatures. In the former. Richard Posner’s
classic study of the law of negligence began with descriptions of
reported negligence cases.!”™ In the latter, moral philosophers have
drawn their accounts of tort law from the practices of tort jurists.
Indeed. the philosophers of tort law may even be said to have

m this paper is to expand Erichson's claim that the conventional understanding of “a neat Iine
between class and non-class litigation ... misses important aspects of what happens in modern,
large scale. non-class litigation.” Howard M. Erichson, Bevond the Class Action: Lawyer Loyalty
and Client Autonomy in Non-Class Collective Representation. 2003 U CHEL LEGAL FL 5190 524
(2003), In Erichson's account, mass litigation in recent decades ix often “handled through
I, at H24-25. Our point ix that even from

colleetive representation even if no class 1= certified
fong before recent mass-tort cases, mature tort claims processing was carried on through
collectivized aggregate institutions,

15, 60 Mass, 292 (1850).

L OLIVER WENDELL HOLMES R THE COMMON Law 81-85 (1881).

15, Oliver Wendell Holmes, Jr., The Path of the Lae, 10 HARV. L REV. 457 (1897).

16, See JOHN FABIAN S WITT. THE ACCIDENTAL  REPUBLIC: CRIPPLED  WORKINGMIEN,

DESTITUTE WIDOWS, AND THE REMAKING OF AMERICAN LAW 7-8 (2004) (deseribing the transition
in Justice Holmes's thought): see also NMORTON WJ. HORWITZ, THE TRANSFORMATION OF AMBERICAN
AW, 1870-1960: THE CRISIS OF LEGAL ORTHODOXY 109-43 (1992) (contending that  Justice
Holmes i his "Path of the Law™ address abandoned his carlier search for an immanent morality
m the common law in favor of the positivist separation of law and morals for which Justice
Holmes 1= now famous): LoUis MENAND. THE METAPHYSICAL CLUB 316-17 (2002) (showing the
vole of probabilistic thought in shaping Justice Holmes's mteliectual environment in the post-
Civil War pertod).

17. Richard . Posner. A Theory of Negligence. 1 0 LEGAL STUD. 290 3.4 (1972)0 See
Kornhauser & Mnookin, supra note 7 and accompanving text (similarly grounding thenr article in
adescription of the changing face of divoree =ettlement negotiations).

_____________________
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successfully wrested the use of description in tort law away from the
economists. Coleman’s most recent book on the subject. to take only
one prominent example among many. is expressly organized around
an account of tort law that he claims best embodies the “concepts that
organize our torts practice.”'™ concepts that are sometimes (as the
corrective justice scholars take great glee in noting) difficult to square
with economic principles. '

Where Judge Posner looked to appellate court opinions and
where Coleman looks to “case-by-case adjudication.” however. we focus
on institutions for the resolution of tort disputes that have sprung up
outside the courthouse and outside the reported decisions. Standard
histories of civil litigation purport to trace a long-term decline n the
ageregation of civil claimants in which late-medieval and early-
modern group litigation gave way to individualized claims.#"  In our
view. by contrast, the decline of earlier group litigation has given rise
to a tort system characterized in mature torts by a new set of
distinetly  modernist aggregating institutions and practices. The
replacement  for pre-modern  g¢roup litigation has  not  been
individualized claims adjudication but rather privatized mechanisms
of settlement that take classes of claimants as aggregates and develop
mechanisms for the settlement of claims at the wholesale level rather
than at the retail level.

Important aspects of American tort practice. in other words.
are characterized by the same kinds of institutionalized and
bureaucratic modes of authority Max Weber identified i other
modern social and economic institutions. As Weber observed a century
ago. such institutionalized bureaucratic modes of authority have often
emerged in the private sphere as well as in the public sphere.st The
difference—and this 1s perhaps why academics and courts alike have
failed adequately to recognize it—is that the private svstems of
aggregation in our tort syvstem exist in a far-flung. decentralized. and
under-the-radar world that rarely comes to the attention of tort
jurists. Indeed. the Weberian irony is that tort law’s ostensible
commitment to individual litigant autonomy seems inevitably to

IS COLENAN supra note foat xv.

14, See Stephen R Perey. Cost-Benefit Anadvsis and the Neglivence Standard. 50 VANt |,
REV. 893, 897-98 (2001 Pevey, Comment on Coleman, supra note Goat BR2-S50 Zapursky, supro
note 6.t 753-56: Benjamin Zipursky. Rights. Wrongs, and Recourse in the Law of Torts. 56
Vann, L REV. T 70-73 (19498,

200 STEPHEN Co YEAZELL. FROM MEDIEVAL GROUP LITIGATION To THE MODERN (s
ACTION (19571 see also Robhert G Bone, Personal and Impersonal Litigatice Forms: Reconeciring
the History of Adjudicatice Representation, 70 BUD LD REV 215 (1990) (reviewing STEPHEN O
Y EAZELL FROM MEDIEVAL GROUP LITIGATION TO THE NODERN CLASS ACTION (1937)

21, MAN WEBER. ECONOMY AND SOCIETY 982-23 (1968).
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produce  settlement markets in o tort  claims  characterized by
ageregating bureaucracies.

At least two normative claims follow from the institutional
countertradition of American tort practice. one in the domain of
substantive tort law. the other in procedure.?? First, the burcaucratic
ageregation of our tort practice calls into question the individualized
accounts of tort practice that are increasmgly influential in the
corrective Justice literature. Multiple traditions. as political sclentist
Rogers Smith has put 1t in a parallel context®' have long
characterized the practices of American tort law. In particular.
svstems of private aggregate administration (existing alongside our
claimed tradition of individuation) have resolved the overwhelming
majority of mature torts claims and continue to do so today. Our goal
here 18 not necessarily to revise substantive tort law in those outher
cases that actually go to trial. Instead. we seek to describe the place of
these hitigated outcomes and their doctrinal offspring within the
mstitutions of American tort law.

Second. our focus on aggregation reorients the U.S. Supreme
Court’s concern over mass tort class action settlements. Tort
settlement classes in recent vears have come under especially acute
fire as 1nconsistent with the purportedly traditional approach of
individualized inquiries and corrective justice. In our view, however,
the class action cases that have drawn such extensive judicial and

enterprize were contributing to the bureaucratic rationahization ot modern social life. Max
WEBERTHE PROTESTANT ETHIC AND THE SPIRUT OF CAPUPALISM 67-69 C1th od. 1952). To put it in
the <hehtly different terms mspirved by Robert Kagan's work on adversarial tegalism, our claim is

220 Weber's parallel point was to note the wavs in which the tforces unleashed by private

that with respect to mature torts. the American preference for adversarial legalism over public,
hierarchical bureaueraey often results i private systems of informally aggregated settlements
that bewr a cloxer resemblance 1o public compensation svstems than Kagan alows. The contrast
that Kagan and others observe between public hierarchical bureauceracies and  privatized
settlenient (though important) may thus be less stark than it has been understood to beo ROBERT
KACGAN, ADVERSARIAL LEGALISNME THE AMERICAN WAY OF LAW 125 (200D (explaining that the
U.S0 has v “polivieal tradition that 1= mistrustful of burenucratic authority preferring to
fragment authority and hold 1t legally accountable through individually activated rights and
adversarial htigation™): THOMAS FUBURKE, LAWYERS, LAWSUITS, AND LEGAL RIGHTS: THE BATTLE

OVER LITIGATION IN AMERICAN SOCIETY 7 (2002) (describing the American constitutional

tradition as distinctively organized around adversarial litigation).

200 Some of what we sayv i this article will come ax no surprise to specialist readers, The
tort literatare has long noted the wavs in which settlement practices coexist with the formal law
of tort =uch that, ax an empirvical matter, relatively tew cases actually go to trial, Ho LAURENCE
ROSSUSETTLED OUT OF COURT:THE SOCIAL PROCESS OF INSURANCE CLAINS ADJUSTMENT 232-3.1
(19201, Nonetheless, as one insurance company lawver noted decades ago. personal injury
settlements remain “the stepehild of Taw schools and of the legal profession.”™ Lawrence I Caoe,
JrooSettlement of Personal Injury Cases. 9 FOR THE DEF. 43, 43 (1968),

24 Rogers M. Smith., Bevond Tocqueville, Myrdal, and Hartz: The Multiple Traditions (n
Americas ST AN POLOSCE REVD 549, 549 (1993),
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scholarly serutiny — cases like Amchem Products, Inc. v. Windsor® and
Ortiz v. Fibreboard Corporation®—are not so much departures from
the normal workings of tort law as they are points along a continuum
of aggregating devices that have long characterized tort practice in the
area of mature torts.”” Indeed, in those areas in which repeat plavers
on the claimant and defense side have institutionalized aggregating
practices for claims resolution. the American law of torts looks much
like an opt-out class action tort suit. Tort claimants mayv opt out of the
aggregate settlement structures and into individualized justice. but
only at great cost and with long delays.

Class actions, to be sure, are considerably more transparent n
their aggregation. more formal in their claims vesolution processes.
and more coercive in their compelled association. But class actions lay
bare a process that exists below the surface of judicial scrutiny in tort
settlement markets characterized by repeat-performance specialists. 2>
Indeed. as Judge Posner has recently observed. in some cases alleging
mass wrongs, the absence of aggregation should be more troubling
than its presence.?? The difficulty raised by cases such as Amchem
and Ortiz, we will conclude. thus has less to do with the dav-in-court
1deal than with the problem of ensuring fairness in ageregate
settlements that (a) replace markets 1n claims representation with
monopolistic class representation: and (b) pose firm-killing hability
risks, often with long-tail time horizons.

[. THE EMERGENCE OF REPEAT PLAYERS AND AGGREGATED
SETTLEMENTS

The attention to tort law’s apparent attachment to resolution of
harms asserted between individual victims and individual tortfeasors,

521 U.S. 591 (1997).
527 LS 815 (1999).
.

A stark "inherent tension” does not necessarily exist, as the Court put it m Orgrz 525

25,
26,
25
U.S. at 846, hetween representative class suits and the dav-n-court ideal. Morveover, atthouch
distinguizhed observers have rightly noted the powerful novelty of the modern era of mas= tort=
see, tor example. Peter H. Schuck. Mass Torts: An Institutional Feolutionist Perspective. So
CORNELL Lo REV. 941, 94547 (1995), there are also powertul continuities that conneet the
modern mass tort to the historical traditions of American tort practice.

280 Class actions have taken the place of private =ettlement admimistration wheres the
small value of the claims in question inhibits private economies of sealel there are limits on the
funds from which claims may be collected. and the future claims are of unknown and pos=ihly
large dimensions.

249, Revnolds v. Beneticial Nat] Bank, 288 F.3d 277,282 (7th Civ. 20020 tdescribing risks of
collusion when lawvers purport to settle cases without representing ignificant numbers of
affected clients); see also Chris Brummer, Note, Sharpening the Sword: Cless Certification.
Appellate Review, und the Role of the Fiduciary Judge in Class Action Laresuits, 100 Colus L.
REV. 1042, 1060-61 (2004),
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though increasingly significant in the past few years, is hardly a new
phenomenon. For almost as long as there have been tort jurists, they
have described "individualism™ as a primary value of Anglo-American
tort law.” In the view of many tort lawyers, “The principles
embedded in tort law ... constitute a fundamental aspect of liberal
individualism.™!

Even a cursory examination of the formal doctrine of the law of
torts calls such claims into question. Common law tort doctrine has
long adopted what we may call doctrines of substantive aggregation in
tort. Consider the familiar choice—pervasive in the law of torts—
between rules and standards. Tort law has traditionally been shot
through with lhability-limiting rules that cut off the inquiry into tort
law’s basic reasonableness standard.?” In these areas of tort doctrine,
as Frederick Schauer has recently noted. the choice of rules over
standards 1s effectively a choice to adopt a one-size-fits-all rule—
effectively aggregating the individualized details of whole classes of
cases—over a standard of “reasonableness™ or “negligence” that may
bhe tailored to the particular circumstances of an individual case.™
Indeed. 1f we simply take the rules/standards choice, the practical
commitment of American tort law to individualized inquiries—as
opposed to the stvlized rendition of tort law by tort theorists—is at
best onlv a relativelv recent and partial trend as some of the hability-
limiting rules of late-nineteenth-century tort law have given wayv to a
relatively pure negligence standard.

300 See, e Franeis Bohlen, Voluntary Assumption of Risk, 20 Harv. L. REV. T 14-15
(19063 Daniel Polisar & Aaron Wildavsky, From Individual to Svstem Blame: A Cultural
Veocddv oo of Mhestonccad Chanse i the Lane of Dorgs, b Pacy Thseo D330 106017 (1980 See
ol BN Balbaine Foo Good to be Lrae Phe Positioe Boonomage Pheory of Lageo S0 Coreng |,
o tdbe Db oS oreview e Woniasl Mo Lasors & Ho i A Posser T Beoxonne
St e o Poncr bonas el P ere s a0 clear aaidogy between mdividuatet attode
Tossand coviotnie veeudalon and Tort daties )

il Japnesbe s iote 6oad ol

Sopeecral boanted o duty radess tor exaaniples cad ot tort it et Landowner:.
e o tpess poodueC manutactucers. cliocitable enterprses, tana b memberscemplover . od
b ol categornes of deleiadant= Other vales Bave Tong fuited toet phontdfs abhiey to b
vl tor pue ceonoinn lose or neelipent ad T tons ob enactional distresss See Robert o Raban,
Pive Hestorooad Decclopmaent of thie baadt Pronciple: A Reinterpretation, YOG T RV 00, 0 I8 0
e Gl prne oot o annd neghigend wdTietion of crontonal dy e s esamples
ol e vatande the ambit of Lanidt Tialality

P bbb Senvenan Proe i s Prosa st s, AL D SRR o DY PES TEE Oa 00

il Feen then this tend toweard decidimy Ladow e atd vecagner cises for example, or
nepligent it tion of cobnmal dishess cases tbder e reasonableness standard e one that
v hindk T vorne Toac bt av ey the past devinde or s We ey, i other wordsa s he witnesang
e ecinergemn e ol font docteine s Toog staidimg Gadibon of apgregating pavticulns ences for
Collec e oo e bils all vesoladon See Gaiy T Schowarte Phe Begornings and the Possible Fld
of the Boee op Modeoe Ancericvne Forr Doees 26 G 1 Bey s Gorl dzo 200 68100 (1o Indecd,

Dbt hefanding The bong Oradition ol latis by toet avists o e condeary, neglesence rales and
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We could go on in this vein for some time. Manyv of the
ostensibly individualized doctrines in the private law of tort adopt
what are effectively aggregating strategies.”® In this paper. however.
we want to make a different point. Our goal here is not to describe the
substantive aggregation provisions in tort doctrine. but to focus on the
long-standing tradition, and indeed the inevitability. of procedural
aggregation in the law of torts.

A. The Beginnings of Tort in Mass Industrial Harm

For all the attention American tort lawvers show for their
field’'s individualist traditions. it is a standard observation among
historians that the doctrinal field of Anglo-American tort law arose
out of the mass harms thrown off by mid-nineteenth-century
industrialization. As Lawrence Friedman has put it. “The modern law
of torts must be laid at the door of the industrial revolution. whose
machines had a marvelous capacity for smashing the human body.™
To be sure. a smattering of personal injury cases arose out of trespass
and (later) trespass on the case going back to the early davs of the
English common law writ system.”” But bringing together the
procedural forms of action of the writ system under the umbrella of a
field called torts was a distinctly modern move. arising out of the shift
from the writ system to code pleading and out of the new pressures of

other Lability-limiting provisions in the law of tort are not necessarily any more individualized
than strict hability rules or hability-expanding provisions. To he sure. from the oy post
perspective, lTong favored by common lawvers. a choice not to reallocate aceident costs from
plaintit to defendant is a cholce plausibly described as consistent with individualism: ex post it iz
a choice to favor individual self-reliance over collective responsibility. But ex anfe, the choiee
between letting aceident costs lie where thev fall or reallocating them through the law of tort= i<
better deseribed not as a question of whether to adopt an individualist approach but as a
guestion of how to strike one of reveral equally individualistic accommodations among competing
interests: one that protects vietims' individualism against harms caused by doers. or one that
protects doers’ individualism against the inhibiting force of others claims in their individuadi=m.
See Roy Kreitner, Insurance at the Crossroads: Nineteenth Century Law and the Appropriation
of Risk. Presentation at the Annual Conference of the American Society for Legal History,
Washington. D.C. 12 (November 2003) (on file with authors) (noting that “the conception ot
absolute individual mghts - arose at the same time with the inereased popularity of insurance
attitudes .. [and] the attitude of embracing risk was already an important element of late
nineteenth century expansion of Insurance institutions"): see also Robert Rabin, Some Thoughts
on the Ideology of Enterprise Liabilitv. 55 Mb. L. REV. 1190, 119394 (1996) (noting that
negligence and striet lability have each been supported by both corrective justice and collective
Justice principles).

35 Cf David Rosenberg, The Causal Connection in Mass Exposure Cases: A Public Lawe
Vision of the Tort Svstem, 97 HARV. L. REV. 849, 835 (1984 (advocating the expansion of
aggregating approaches to the ostensibly private law of torts).

36, LAWRENCE M. FRIEDMAN. A HISTORY OF AMERICAN LAW 467 (2d od. 1985).

A7 See TMORRIS ARNOLD. SELECT CASES OF TRESPASS FROM THE KING'S COURTS, 1507-1394
(1Y8H).
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industrialization.” The first significant English-language treatise on
torts. for example. appeared only in 1859.%% More than a decade later,
Holmes famously complained that “Torts is not a proper subject for a
law book.™ " Nonetheless, a flurry of successive editions and competing
volumes followed. all seeking to keep up with what leading torts jurist
Thomas Cooley called the ever “more frequent controversies”
accompanving the "new inventions and improvements” of the machine
age. !

For manyv observers, the most extraordinary feature of the new
law of torts was the speed with which the dockets became crowded
with personal injury cases. ** Contemporaries estimated that personal
injury suits in urban areas increased by as much as 800 percent over
the last two decades of the nineteenth century, a claim which
historians have essentially confirmed.'® As one awe-struck member of
the New York State Bar Association explained in 1897. “Negligence
claims are blocking our calendars with a mass of litigation so great as
to impede administration in all other branches of law.™ George
Fisher has recently even suggested that the growth 1n personal injury
cases at the turn of the twentieth-century was so great that it had
ripple effects across American law, placing pressures on court time
that fundamentally altered the processing of cases even on the
criminal side of the docket.*

Importantly for our purposes, substantial—and probably
orowing—parts of the new personal injury docket consisted of cases
brought against large industrial concerns whose operations were the
source of what is plausibly described as the first American mass tort
dilemma: the inevitable cascade of injuries sure to arise out of

ax. 0 See Thomas CoGrev, Accidental Torts, 54 VAND. L REV. 1225, 1227 (2001,

390 FRANCE HILLIARD, THE LAW OF TORTS, OR PRIVATE WRONGS (185
has excaped the attention of many tort historians (including one of us): “a little book which hax
for it= title on itz =pine “Torts and Wrongs,” " which Professor Milsom deseribes as having been
publizshed in 172005 F.C. Milsom. The Nature of Blackstone’s Achievement. 1 OXFORD . LEGAL
STUDS, 1.6 (1981). The volume's obscurity (it is not catalogued by the Library of Congress or
any other U8 research library) supports the general point. Moreover, Milsom notes that the

R59). One carhier work

volume wits not at all a treatise in the nineteenth-century sense but rather a “detached bit of
abridement” cataloguing medieval and early modern decigions concerning such actions as trover.
Id.

10, Oliver Wendell Holmes, JJr.. Book Note, 5 AM. L. REV. 340, 341 (1871 (reviewing C. G
ADDISON. THE Law oF TorTS (Boston. Little, Brown, & Co. 1870)).

P10 THOMAS ML COOLEY, TREATISE ON THE LAW OF TORTS (OR THE WRONGS WHICH ARISE
INDEPENDENT OF CONTRACT) 1 (Chicago, Callaghan 1879).

120 WUIT supra note 16, at /9.
15 Ll
L Id

15 George Fisher, Plea Bargaining's Trivmph, 109 YALE L. 857, 867-65 (2000).
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mdustrial enterprises. In New York City. for example. work injuries
accounted for 21 percent of all personal injury lawsuits in 1890 and 27
percent in 1910.'% Across the country. in and around Oakland.
California. "Common carrier accidents dominated the personal injury
docket.” with a few major plavers attracting substantial shares of the
personal injurv lawsuits.’” As Lawrence Friedman and Thomas
Russell have observed. by 1904 the court clerk in Alameda County
Superior Court was regularly using a rubber-stamp with the words
"Southern Pacific” on it rather than writing the words by hand!™

Institutional  repeat-play tort defendants constituted the
beginnings of defense-side organization in the personal injury bar. By
the turn of the twentieth century. defendants™ lawvers in personal
imjury litigation routinely handled significant numbers of personal
mjury claims.*  Railroad attornevs in particular began to organize
and coordinate their strategies. holding conferences at which thev
shared information and developed tactics for fighting off emplovee
mnjury litigation. The first “railroad attornevs’ conference” was held in
1906 in Louisville. Kentucky to discuss the possible effects of the
Federal Emplovers’ Liability Act on railroad emplovers  liability
litigation.”" Further conferences followed in Atlantic Citv in 1908 and
elsewhere. and the organized defense bar was born.”!

A speciahist plaintiffs’ bar and its associated ranks of runncers
and claimants’ agents of a variety of different kinds also began to
develop. though 1t was severely underdeveloped as compared to the
lawyers on the defense side  Commentators svmpathetic with
defendants were the first to identifv the plaintiffs’ bar. "Barratrous
speculatfors].” growled jurists like the New York Court of Appeals's

A6, RANDY BERGSTROM. COURTING DANGER: INJURY AND LAW IN NEW YORK, 15701970 2]
(1992 Work mjuries” share of the personal injury docket was considerably smaller than their
proportion of the total number of aceidental injuries in the United States at the time, which has
been estimated at between one-third of all accidental deaths and one-halt of all di<abling
mjuries. See WU, supra note 16, at 27,240 n.1.11.

170 Lawrence M. Friecdman, Cicil Wrongs, T987 AM. B FOUND RES. L 351, 361,

5. Lawrence Mo Friedman & Thomas DL Russell. More Cicil Wrongs: Personal Injon
Litigation, 1907-10, 3.0 AN LEGAL HIST, 295, 299 (1990).

19 12 percent of defense Tawyvers inone =ample handled ten or more personal imjun cises
BERGSTRON. supra note 46, at 97,

A0 WILLLIAM G THOMAS, LAWYERING FOR THE RAILROAD: BUSINESS, LAW. AND POWER 1N
THE NFEW SOUTH 226-46 (1999).

510 Ido Onthe itigation and settfement tacties of the organized detfense bar, sce Fdward A
Pareell Jv Pricate Lawe and Social Tnequality in the Industricl Agein PRIVATE LW AND SOCTAL
INEQUALITY INTHE INDUSTRIAL AGE 305-35 (Willibald Steinmetz ed . 2000,

A2 BERGETROM. supra note 46, at 97 dinding that only 7.5 pereent of plaintitfs attornevs in
prirsonal imjury cases filed ten or more lawsuits in his =ample. as opposed 1o 12 percent off

defendints" attorneys).
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[rving Vann at the turn of the twentieth century.”  But the
phenomenon of specialist practitioners appears to have been more
than just the hyperbole of hide-bound reactionaries like Vann. By the
turn of the century, a few law schools had even begun to school
students in soliciting personal injury clients.™

What exactly was the consequence of this early development of
repeat-play interests around the personal injury problem? For one
thing. it encouraged the settlement of claims. Tort lawyers in the early
twentv-first century regularly observe that only a tiny share of tort
claims go to trial.® Thev less often note that this pattern of
settlement rather than trial finds its roots in the early decades of the
law  of torts. Lawrence Friedman's study of Alameda County,
(alifornia found that only 31.5 percent of 340 personal injury cases
filed between 1880 and 1900 went to trial. Already by the beginning of
the twentieth century. the percentage of cases going to trial had begun
to drop: onlyv 20 percent of the personal injury cases filed in Alameda
County courts between 1901 and 1910 went to trial.® By the late
1920s. the fraction of cases going to trial was miniscule: of a sample of

300 W, supra note 16, at 62-63, The result of the introduction of repeat-play agents on
our aceount eencrates inereased value tor the claims of the otherwise “have-nots” In turn. this
often leads 1o elaims of extortionate behavior by the claims agents. whose portfohios give them
renl bareaining power. Sec generally Charles Silver, "We're Scared to Death™ Class Certification
and Blactmarl, 78 NY.UL LD REV. 1357 (2003) (discussing the modern rendition of the blackmail
arcument in the context of the elass action).

S WITT, supra note 16, at 610 LOUIR ANTHES, LAWYERS AND IMMIGRANTS. 1870-1940: A
CULTURAL HISTORY 131-70(2003).

S0 See. ean, Svmposium. The Vanishing Tricl. 30 ABAD See LIt 1 (Winter 200,
craddable at htpdawww abanet.org/litigationjournal/winter2004/home. html

S Fricdman & Russell. supra note 48, at 307 (1990): see also Thomas Do Russelll Blood on
the Tracks: Turn-of-the-Century Streetear Injuries, Claims. and Litigation in Akuneda County.
Californin, Rohrschach Lecture at Rice University 4 (Oct. 28, 199%) (transeript avadlable from
authors) [hereinafter Russell. Blood on the Tracks] (inding that 19.7 percent of claims handled
hetween [ROT and 1910 by an attorney tor the Oakland Traction Company went to triah: Thomas
1. Rus=cll. Death on the Tracks: Solace and Recompense in Turn-of-the Century Strectear
Deaths, Presentation to the Law and Society Association Annual Meeting 10 (May 250 19949
transeript available from authors)y (finding that two of sixteen wrongful death actions filed
avainst the Oakland Traction Co. between 1907 and 1910 went to trial): Stephen Daniels.
Continnuity and Change in Patterns of Case Handling: A Case Study of Tica Rural Counties, 19
AW & SOCY REV, 38T, 10001 (1983) (stating that “contested trials would become Tess important
and mierate towards the top of the bar while uncontested judgments migrated to the hottom and
displaced trials as the modal category.”): Lawrence M. Fricdman & Robert V. Percival, A Tale of
Vico Courts: Litigation in Alameda and San Benito Counties. 10 LAW & SOCY REV. 2670 287
(1976) CIn 1890 more than one out of every three cases filed in Alameda County was brought to
tiil Today less than one in six has such a life evele G ditterence simificant at the (1% levely. .
Rus=c1l'= study of the Oakland Traction Co. indicates just how misleading even percentages of
cises woing to teial are when the denominator is cases filed m court rather than claims lodged
with the defendant. Between 1903 and 1905, the Oakland Traction Coo made pavments on 581
personal injuy claims even though only twenty-two personal mjury cases were filed agamst the
company in the courts, Russell. Blood on the Tracks. supra. at 15
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almost 25.000 third-party labilitv insurance claims paid by the
Travelers Insurance Company in the late 1920s. 82 percent were paild
without a suit ever having been filed. whereas only 2 percent of the
claims were paid after judgments.”” A decade later. a federal studv of
railroad employvee injuries under the Federal Emplovers’ Liability Act
found that of almost 14,000 claims settled with some cash payment by
the railroad employer, only about 100 cases went to trial. though that
figure included between 8 and 16 percent of the death and permanent
total disability cases.”™ And by the middle of the twentieth century.
industry studies estimated that only 1.7 percent of incurred
automobile liability insurance losses was paid to claimants as a result
of court judgments; over 98 percent of automobile cases settled prior to
judgment.” In the early decades of the tort svstem. rising settlement
rates already suggested that specialized claims agents were filling the
market opportunities created by the explosion in tort suits.

Indeed. as early as the turn of the twentieth centurv. the most
insightful American jurists had begun to see that the development of
repeat-play interests around personal injury settlements promised to
shift the nature of personal injury practice. Nicholas St. John Green
and Oliver Wendell Holmes, Jr., in particular. glimpsed 1in the
developing practices of the law of torts the halting and partial
beginnings of a mature economy of mass harms. In the early 1870s.
Green noted that American tort law had begun to develop along the
Iines of the aggregate actuarial phenomena with which insurance
underwriters dealt." And before the nineteenth century was out.
Justice Holmes noted famously that “the torts with which our courts
are kept busy to-day are mainly the incidents of certain well known
businesses” such as “railroads. factories. and the like.™!' As Justice
Holmes pointed out. the significance of these repeat-play defendants
was that thev seemed to make tort cases a matter of aggregate rather
than individualized treatment.®? Liability for repetitive harms. Justice

570 See Report from the Committee to Study Compensation tor Automobile Acerdents 1o 1he
Columbian University: Counedl for Research i the Social Sciences 21 09 (1952 [hereinaite
Columbia Report] (on file with the authors).

S3R0 UNITED STATES RAILROAD RETIREMENT BOARD, REPORT TOSENATE CONMNMUPTER 0N
INTERSTATE AND FOREIGN COMMERCE ON INCIDENCE OF WORK INJURIES IN CTHE RAtLRoAD
INDUSTRY: THEIR COST. AND SOCIANL & ECONOMIC CONSEQUENCES 9 (1917 (hereinafter
RALROAD RETIREMENT BOARD].

59 Effective Auto Claims Handling Refutes Critios, & FOR THE DEEF. 390 38 (1968 see also
Comment. Settlement of Personal Injury Cases in the Chicago Arcc. 47 Nwo UL Lo REV. S95,0 295

n.o (1955).
60, HORWITZ, supra note 16, at Y.
61, See Holmes supra note 15, at 167,

[SRANN IS

-
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Holmes explained. was readily estimated by defendants.™  Jury
determinations In particular cases, by contrast, were mere “chance.
once in a while rather arbitrarily interrupting the regular course of
recovery.” and perhaps “therefore better done away with.™!

In one sense. the descriptions of tort law offered by Green and
Justice Holmes were wildly futuristic. Even at the beginning of the
twentyv-first centuryv, a full century after Green’'s and Justice Holmes’s
speculative musings, American tort jurists continue to resist the overt
introduction of the actuarial tools of the statistician into the formal
law of torts.® Yet in important respects, Justice Holmes and Green
had a much better sense than many reluctant jurists in the century
since of trends in the world of tort litigation. as opposed to the slower-
moving world of formal doctrine. For if tort lawvers have often
resisted the introduction of statistical aggregation techniques at the
retail level of decided cases and tort doctrine, thev have been pioneers
in the aggregation of tort cases at the wholesale level of settlement. In
the deep shadows of the law of torts. out of the field of vision of the
treatise writers and the jurists and the doctrinal synthesizers.
American tort lawvers have for more than a centurv now been quietly
developing a privatized, virtually unregulated, sometimes exploitative,
but sometimes quite sensible, system of aggregated settlement
techniques for the resolution of mature torts.

B. Emplovers' Liability, Repeat Plavers, and the Beginnings of
Aggregated Settlement

Work accidents presented the first forum for the widespread
development of the kinds of privatized settlement systems that have
come to characterize tort practice in areas involving mature torts.
Though Green and Justice Holmes may have been the first to bring
the mass-tort features of the emerging law of personal injury to the
attention of elite jurists, state civil servants had begun to make
similar observations in the 1870s and 1880s.""  “The Moloch of

63 d.
6l Id.
65, For reststance to statistical technigues, see Charles Nesson. The Keidence or the Event?

on Sudiciad Proof and the Acceptability of Verdicts, 98 HARV. 1. REV. 1357 (1985); Laurence H.
Tribe, A Further Critique of Mathematical Proof, 81 Harv. L. REV. 18100 1810-11 0 (1971):
Lauwrence H. Tribe. Trial by Mathematics: Precision and Ritual in The Legal Process, 84 HARV. L.
REV, 13290 132930 (1971). For more favorable reviews of the use of statistical tools. see Judge
Weinstein's campaien for a different approach in cases like fnore Simon [0 211 F.RD. 86
(FLDONY. 20020, as well as SCHAUER. supra note 33, and Daniel Shavivo, Statistical Probability
Foidence and the Appearance of Justice, 103 HARV. Lo REV, 3300 58318 (1989).
66, W supra note 16, at 141,

-
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mdustrial activitv.” announced the reports of state departments of
labor statistics. "demands a sacrifice of life and limb, constant. as the
actuarial tables show, and inevitable so long as human contrivances
and human understanding are fallible.™

State reports on work accdent statistics were published
agalnst the background of the enactment in Western Europe of formal.
publiclv-managed compensation systems for workplace accident
victims."™ In the United States, by contrast, the work injury crisis of
the late nineteenth and early twentieth centuries generated (at least
at first) a series of privatized compensation svstems in the shadow of
the common law of torts.® Indeed. many emplovers (and even some
plaintiffs’ representatives) developed private settlement structures
that resembled the workmen's compensation schemes of Western
Kurope as much as thev did the doctrinal architecture of the American
law of torts. ™

For one thing, some American emplovers—especially  the
largest and most managerially sophisticated—began 1n the 1880s and
1890s to adopt emplover-specific, contractual workmen’s compensation
syvstems 1 which emplovees waived their right to sue in return for
scheduled accidental disability benefits.”! When the ex ante waivers of
the right to sue in these earlv examples of welfare capitalism weve
held unenforceable. emplovers often converted them into simple ex
post settlement syvstems in which emplovees could choose between
advancing a case to trial or selecting from the compensation scheme's
scheduled settlement offer. ™

Even where emplovers did not adopt formal compensation
schemes, however. studies of the wavs in which work injuries were
compensated in the pre-workmen's compensation era suggest that
manyv emplovers developed standardized settlement practices closely
resembling the kinds of administrative claims processing emerging at
virtually  the same  time 1n Western European workmen's
compensation svstems. In a highly schematic model of work accident
settlements in the early American tort svstem. one would expect many
cmplovers to trade the uncertainties of their negligence defense for

67 ld.
GE DANIEL RODGERS, ATLANTIC CROSSINGS SOCIAL POVLITIOS TN A PROGRESSIVE NG 22020
CTO9 T WP supra note 16, at 9-10, 95-96,

GY. T ar 45-125.
SO0 Lo 103225,

THoOPRICE FISHBACK & SHAWN KANTOR, PRELUDE o THE WELFARE STATE 91-02 (2000
W, supra note 160 at 115-116;0 Richard Epstein, The Historical Origins and  Feononii
Stracture of Worlers” Compensation Lage, 16 G L0 REVD 7750 =00 1952y John Fabian Wit
Specdy Fred Taxlor and the Tronices of Enterprise Liabhility, 105 CoLua, Lo REV. 1026 (20000

T2 Nee WITT. supra note 16, at 123,
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limitations on the unpredictability of a jury award. Similarly, one
would expect injured emplovees, many of whom would have been
deprived of thewr earning capacity, to opt for certain and immediate
pavment rather than the vagaries and delays of litigation.

Further. one would expect the private administrative
settlement svstem to discount settlement awards for the risk of
plaintiff non-recovery across the entire at-risk population, rather than
In one case at a time. For example, assume a set of comparable
industrial accidents were 70 percent likely to be the product of
emplover negligence. as opposed to contributory negligence,
assumption of risk, or any other defense to lability. Under an
idealized system of individualized trials. the plaintiff would win 70
percent of the time, and the employer 30 percent of the time. In those
cases where the plaintiff wins. the recovery would be 100 percent of
the value of the injury: where the plaintiff loses. the recovery would be
zero. A\ highlv-idealized mature administrative settlement system, by
contrast. would Internalize the proportionate win rates by reducing all
awards to a corresponding percentage of what might be obtained at
trial. In other words. a mature system spreads the risk of non-recovery
across potential claimants, rather than concentrating the losses (and
the gains of complete recovery) in subsets of claimants, some of whom
come out ahead. and some of whom suffer devastating losses.

As a result. in a mature system one would expect to find that a
higher proportion of claimants are compensated than would be the
case were all cases litigated to judgment. and one would expect the
recoveries to be less than those received by claimants who had
actually litigated a case to judgment. This, of course. is the basic
structure of the workers’ compensation system. And this is also
roughlv what we find in the American common law of employers’
liability before its replacement by workers’ compensation.

The best evidence on pre-workers’ compensation emplovers’
liability settlements comes from the recent work of Price Fishback and
Shawn Kantor.™ In their account, emplovee recoveries under the tort
svatem resembled in many ways those that would soon be produced by
the  workmen's  compensation system. A considerably higher
percentage  of  work accident  vietims  under the pre-workers’
compensation tort syvstem received payments from their employers
than would have been able to obtain judgments in a tort suit.”* At the
same time, the dollar amounts of those pavments were considerably
smaller than the amounts that would have been recovered had those

o0 FISHBACK & KANTOR. supra note 710 at 28-53.
T fd a3
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same employvees prevailed in tort suits, tvpically amounting to only a
fraction of the losses incurred by the injured worker recipients.

Indeed. we see virtually the same pattern in other studies of
emplovers’ liability litigation.” When the Railroad Retirement Board
studied work accidents on the railroads. for example, 1t found that
average payments to injured employees under the Federal KEmplovers’
liability Act were almost identical to average pavments made 1n
ailroad injury cases falling under state workmen's compensation
laws. Wage loss replacement for claims under the two systems-- tort
and workmen’s compensation—tended to cluster between 30 and 60
percent of lost wages.”” Only among higher-paid tram and engine
service employees, for whom state workmen's compensation award
statutorv ceilings kicked in, did the tort svstem offer significantly
different (because higher) average damage awards.”™ By the end of the
1950s. the most extensive empirical examinations of the operation of
the personal injury settlement market were finding that tort law was
neither “the all-or-nothing proposition that its rules envision and its
critics  decry,”™ nor the lotterv svstem that some of todays
commentators decrv.™ but instead a matter of "part-recovery-most-ot-
the-time, !

High settlement rates. widespread (if usually small) recoveries.
and discounted claims values were not the only wayvs m which
emplovers liability practice mimicked workers’ compensation.
Anticipating workers’ compensation damages grids. early emplovers’
liability practitioners developed rudimentary standardized procedures
for the valuation of claims on a categorical rather than individualized
basis.

7o ddloat 13-42,

6. See, e.g.. Columbia Report, supra note 57, at 273 thL 16 (focusing on automobile acerding
injury claimants in the late 1920:); Russelll Blood on the Tracks, supra note 560 at 1 dhstime
strectear injury claimants in the fivst decade of the twentieth century).

770 RAILROAD RETIREMENT BOARD. supra note %, at 119 thl.27,

TS Idothl2.

79, AMare AL Frankhin et. al. Accidents, Monev, and the Law: A Study op the FEeonopies o
Personal Injury Litigation, 61 COLUM, Lo REV. 1035 (1961).

SO0 FEe Mare A Frankling Replacing the Negligence Lottery: Compensation and Seleciiv
Reimbursement. 53 VA L REV, 7740 778 (1967).

S1. Franklin et. al supra note 790 at 3530 see also PATRICEY Mo DANZoND Menioan
NMALPRACTICE: THEORY. EVIDENCE, AND PUBLIC POLICY 4950 (1955 tde=ertbing stability in the
settlement marketplace in medical malpractice claims and arguimg that “the tort svstem
practice is far from random™: Michacl J. Saksc Do We Really Know Anything Abowt the Behoroor
of the Tort Litigation Svstem And Why Notzo 110 U Pac Lo REVC THETD 12138 1992y cThe
allegation that the tort svstem is an erratic lottery is exageerated. o More than 90 pereent of
claims are settled out of court. Two-thirds ave cloxed within two vears of filing. On average,
claims settle for 74 percent of their potential verdict.™).
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Lawrence Friedman has observed that repeat-play defendants
began to establish claims departments and to develop “standard
procedures” for settling the repetitive claims that came before them.™
Perhaps as a result of such standardized claims practices. employvee
accident compensation in practice tended to depart from what the
formal law of torts might have provided in any individual case.
Fishback and Kantor have found that although common law tort
doctrines  “influenced  the  probability  and  level of accident
pavments . . . thev were clearly not the only influences and sometimes
not even the dominant mfluence.™ There 1s even some evidence to
suggest that emplover negligence did not raise the amount paid to
accident vietims in nonfatal accident cases, though the link between
emplover negligence and compensation paid is clearer in fatal accident
cases. Indeed. the relative unimportance of the fault question in
some work aceident settings appears on the face of the accident notice
forms used by hiability insurers and their insureds. In the vears before
workmen’s compensation statutes. some emplovers’ liability insurers
even dropped questions about whether the injury was “due to any
negligence or fault™ from their notice forms altogether.>

Emplovers™ hability practice. in short, seems often to have
moved awayv from individualized determinations of c¢laims measured
against the baseline of tort doctrine. Particular emplovers™ group
personnel-management decisions often appear to have been more
significant than the individual merits of any particular case in
shaping the settlement values of pre-workmen’s compensation claims.
The management of labor turnover and workforce morale. for
example. seems to have prompted many emplovers to provide small
amounts of compensation to their injured emplovees even where the
emplover had not set up a formal work accident compensation
scheme ™t Similarlyv, employvers’ decisions to outsource work injury
compensation by acquiring lability insurance appear to have

=200 Pricdman, supra note 170 at 3720 see also Hield, 13 STREET RALAWAY L 770 (1547,

S50 FISHBACK & KANTOR, supra note 71, at 4.

S ldoa g

Soc Sees egn notices of accdents made out at Lyman Mills for the Amcerican Mutuai
Laabitity Insurance Company in Boston. Lyman Mills Claims Forms. ton tile with Baker Libvey.
Harvard Busimess School in Lyman Mills Collection. Box LAD-1). Notice forms prior to October
F9T0 ask for the employver's evaluation of fault and negligence: subscequent notice forms drop the

negligence and fault question. fd. Workmen's compensation legislation did not go into effeet in

Moo achioe et vt bl 1o aetter troons Sadies N Woillane sceretaory s Neviean Mutnal
Fodalit Do e Compeane to e B Nl cbed T8 o rm cons fide awarh Badees ooy
Hov o Bocave v hiool o Tovnna Nl Collection Bos B0 Potder 19D 00
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significantly increased their injured emplovees™ likelithood of receiving
post-accident compensation.™

The emergence of employers’ labilitv insurance added an
additional repeat-play institution to the settlement mix. The presence
of employers’ liability insurance appears to have Increased the
probability  that an injured emplovee would receive  =ome
compensation.™ Insurers. in other words, appear to have moved
settlement practices closer to the model of settlements set out above.™

Indeed. from early on. emplovers™ hability insurers adopted
streamlined bureaucratic mechanisms for settling work accident
disputes. At one remove from the shop floor. early liability mm=urers
developed rough rules-of-thumb for the evaluation of work acceident
cases. adopting categorical approaches to claims resolution rather
than making individualized inquiries. Was the emplovee new to the
machine at which he was working when injured. or was he
experienced with it?" Was the emplovee engaged m her usual
occupation when injured??! Did the injured emplovee speak the
language in which warnings or safety instructions were posted?®
Standardized form responses to emplovers  claims —  tvpically
reporting “no legal liability™ or that “no liability should attach™
predominated. Individualized inquiries into the particulars of a given
injury were extraordinarily rare.

BT, FISHBACK & KANTOR. supra note 710 at 48

88 d.

RY. See supra notes 72-73 and accompanying text,

90, See, e.on Letter from Charles E Hodges, Assistant Manager, Ameriean Mutual Liabilin
Insurance Companv. to Dwight Manufacturing Company (Nov. = 1897 (on file with Baker
Library. Harvard Business School. in Dwight Manufacturing Collection. Letter File ME Sor
Letter from Charles E. Hodges, American Mutual Liability Insurance Company. to Dwiehi
Manutacturing Company (Mav 6. 1907) (on file with Baker Libraryv, Harvard Busmess sehooloin
Dwight Manutacturing Collection. Letter File ML-41).

91, See. e.g Lyman Mills Claims Forms tlan, 1390y (on tile with Baker Library, Harvard
Business School. in Lyman Mills Collection, Box LAC-130 Acerdent Report Formy (Mo, T~
Aug. 1842) (on file with Baker Library, Harvard Business Schooll in Lawrenee Manutucturing
Company Records, Folder GO-10.

92, See. e.g American Mutual Liability Insurance Company forms (printed for Dhwioht
AManutacturing Company) (Oct. 22, 1901) (on file with Baker Library, Harvard Business School.
in Dwight Manufacturing Collection, HL-1): Taoman Mills Clams Forms, (Sept. T80t won tile
with Baker Library. Harvard Business School. i Lyman Mills Colleetion. Box LAC-9y:

93, Letters (on file with Baker Library, Harvard Buziness School. in Dwight Manutaciurng
Collection. Letter File N1L-35).

94, Letters from  Emplovers Liability  Insurance  Corporation, Ltdo to Lawrener
AManufacturing Company (on file with Baker Library. Harvard Busmess Schooll i Lawrence
Manufacturing Collection, Letter File GP-1)..
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C. Plaintiffs-Side Claims Brokers and the Case of the Dwight
Manufacturing Company

So far, our discussion of the consequences of repeat players in
American tort practice has focused on the defense side. Indeed. repeat
plavers developed much more slowly on the plaintiffs’ side."> Yet even
in the late nineteenth and early twentieth centuries. in the vears
before workmen's compensation statutes. we find evidence that the
market in work mjury claims led again and again to the emergence of
groups of claimant representatives—lawvers and otherwise—who
developed  portfolios  of claims against precisely the kinds of
mstitutions that were becoming repeat-plavers on the defense side.

Consider the picture of accident claims practice that emerges
from one extraordinary resource for studving pre-workers’
compensation emplovers liability practice: the liability insurance files
of the Dwight Manufacturing Company. a textile firm in Chicopee,
Massachusetts that emploved a largely Polish-immigrant workforce to
manufacture sheetings. shirtings. and fancy cottons.” Dwight was
msured by the American Mutual Liability Insurance Company. based
im Boston.”* The overwhelming majority of the accidents Dwight
reported to American Mutual were relatively slight injuries to
emplovees’ hands. fingers. and feet. for which American Mutual
tvpically paid minor medical expenses ™

Many of the patterns we have described above appear in
Dwight's injury settlement practices as well, including the vastly
disproportionate relationship of adjudicated cases to claims settled ™
the adoption of settlement strategies designed for personnel
management purposes rather than simply in exchange for waivers of

U5 See sypra text accompanying notes -17-149.

60 See CARL GERSUNY. WORK HAZARDS AND INDUSTRIAL CONFLICT (1976) (deseribing the
Dwight Manufacturing Company’= accident compensation practices). Gersuny's early archival
work led us 1o the Baker Library's rich colleetion of employvers’ liability insurer records.

97 Letters (on file with Baker Library, Harvied Business School, in Dwieht Manufacturing
Collection. Letter File ML-30).

98 Seecees Letter from Charles o Hodges, Assistant Manager. American Mutual Liability
[n=urancee Company. to Dwight Manufacturing Company CJune 3. 1897) (on file with Baker
Labrary, Harvard Business School. in Dwight Manufacturing Collection. Letter File ML-30).

4. Out of thousands of total claims in the Dwight Manulacturing Company files. there is a
mere one reported case arising out of injuries at the Dwight Manufacturing Company before
L9138, See Glover vo Dwight Mie, Co 18 NUEL 5970399 (Mass. 18388) (affirming jury verdicet for
thirteen-year-old tfemale plaintift whose fingers were injured while cleaning a machine on the
eround that there was sutficient evidence from which the jury could reasonably have found
defendant neghyent and plaanttf free of contributory negligence).

I
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prospective tort liability,'" and the use of standard form dennals of
liabilitv as a matter of course in the bureaucratic handling of
claims. """ There 15 also evidence of still another aggregating practice:
trading off settlement funds from one claimant or group of claimants
to another, as when Dwight encouraged American Mutual to provide
extra funds to certain injured employees out of the savings of moneyv
that had been “kept back™ from other injury claimants. '™

Dwight and American Mutual also used their repeat-plaver
position to improve their bargaining position as much as possible. In
cases of severe injury. they put to use what theyv called the "Chicopee
method of settlement” (named after the location of the Dwight mill):
walting until the familv members of a disabled Dwight emplovee “get
hungry for money before going to see them.”'" Additionally, American
Mutual often advised Dwight to take steps to ensure that it would
maintain favorable asymmetries of information about the law and the
facts." The nsurer sometimes discouraged Dwight from axking
pointed questions that might lead a possible claimant to infer the
existence of a new legal rule around which she might tailor her
testimonyv. ' In other cases. American Mutual mstructed Dwight to
bar injured emplovees and their representatives from access to the
mill (and thus access to the scene of the injury) prior to receiving a
walver of liabilitv.'¢  In the work accident area. it seems, Mare
Galanter’'s “haves™ were coming out ahead already i the late
nineteenth and early twentieth centuries. '

100, See e Letter from Dwight Manufacturing Company to American Mutual Liahilin
In=urance Company (Mav, 140 1902) (on file with Baker Librarve Harvard Busimess School.
Dwicht Manufacturing Collection, HIL-2).

101, See. eg Printed Form (Oct. 240 1899) (on {ile with Baker Library, Harvared Business
School in Dwight Manutacturing Collection, Letter File NIL-32).

102, Letter from Dwight Manufacturing Company to American Mutual Liabilhiee Insaeanes
Company (Apr. 210 1902) (on file with Baker Librarv, Harvard Business School i Dwaeln
AMinufacturing  Colleetion, HL-2).

105, Letter from Dwight Manufacturing Company to American Mutual Liabihoy Insaranee
Company (Mar. 17, 1902) (on file with Buaker Libravve Harvard Busimess Schoolo m Dhwicht
Manufacturing Colleetion, HIEL-2)

104 See, e.g.. Letter trom Charles B Hodges, Assistant Manager, American Mutual Liabihin
Insurance Company, to Dwight Manufacturing Company GJulv T 18397 con Gile wath Baker
Libears, Harvard Business School, in Dwieht Manuatictarige Collection, Tetter Fafe NI 26
anstructing Dwight to “keep the casze out of the hand= ot the enemy™,

105, Letter from Charles Fo Hodges, Assistant Manager. Nmervican Mutual Taabibn
In=urance Company. to Dwight Manutacturing Company GJulv 250 1597 (on tile with Baker
Libraey, Hirvard Business sehool i Dwight Manufacturimg Collection, Letter File M-S0y

106, Letter from Charles 0 Hodges, As=stant Manacer. Ameriean Mutual Taabalian
Insurance Company, to Dwight Manutacturing Company (Naro 150 1900 oo tie wath Baker
Library, Harvard Business School,m Dwight Manufacturing Collection, Letter [le MIL-5S6)

107, Mave Galanter, Why the Haves Come Ouwt Ahead: Specudations on the Limits of Lewal
Chonge, 9 LAW & SOCY REVS 950 1032105 (1970 (referring (o repeat plavers o Htreation os
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Whenever the haves came out ahead because of superior
information or economies of scale. however, a new entrepreneurial
opportunity was created for agents able to develop information and
amass chums of their own. In effect. the emergence of a claims market
venerated an opportunity for arbitrage by agents able to replicate on
the claimants’ side the efficiencies of centralizing information and
coordinating claims. Thus, we find, at almost the same time. an
interesting phenomenon developing in Dwight’'s emplovees™ accident
settlement practices: the introduction of informal claimant-side agents
or claims brokers who appear quickly to have built up portfolios of
claims. '™

At Dwight. early claims brokers were not lawyvers but
Interpreters. who served as intermediaries between the firm and its
Polish emplovees. This emergence of interpreters as intermediaries is
hardly surprising given that immigration provided the human muscle
for the ¢reat period of American industrialization. The first
interpreter appeared 1n Dwight's correspondence to American Mutual
in 1902 and in a short time references to interpreters became
commonplace. 'Y By 1909 and 1910, a small cadre of shady and often
unnamed interpreter claims brokers. led by a man named Starzyk,
came to play an increasingly important role in the management of
emplovee injury claims at Dwight.!'"! Importantly. the introduction of
claimant-side repeat-play agents had significant consequences for the
claims settlement market. In particular. negotiations between Dwight
and American Mutual, on one hand. and claims brokers, on the other.
expressly took Into account not just the circumstances of the
particular case presented to them. but also the run of cases in the

“haves" and noting that most repeat plavers “arve larger. vicher, and more powerful than are most
o done-shotters].7)

TOS, Cf HERRBERT NKRUTZER, THE JUSTICE BROKER: LAWYERS AND ORDINARY LITIGATION
{14990y,

109, Letter from Dwight Manufactaring Company to American Mutual Liability Insurance
Company GJuly 90 1902) (on tile with Baker Libraryv. Harvard Busimess Schooll in Dwight
Aanutacturing  Collection, HIL-2).

110, Letter from Dwight Manutacturing Co. to American Mutual Liability Insurance Co.
(Febo 280 19023 (on file with Baker Library. Harvard Business School. in Dwight Manufacturing
Collection, HL-2): Letter from Dwight Manutacturing Company to American Mutual Liabihty
Jnsurance Company (Mayv -1 1900 (on file with Baker Librarvy, Harvard Business School. in
Dwight Manufacturing Collection, HIL-2): Letter from Dwight Manufacturing Company to
Amervican Mutual Liability Insurance Company (May 26, 1908) (on file with Baker Library.
Harviod Business School. in Dwight Manutacturing Collection, HL-.

111 Sees eo Letter from Dwight Manutacturing Company to American Mutual Liability
1910y (on file with Baker Library. Harvard Business Schooll i

Isurance Company (Feb, 17,
Dwight Manufacturing Collection, HL-3): Letter from Dwight Manufacturimg Company to
Ameriean Mutual Liabilite Insurance Company (Aug. 80 1910) (on file with Baker Library.
Harvard Busmess School, in Dwight Manufacturing Collection, HIL-3).
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claims brokers” portfolios. The settlement of injury cases thus became
an increasingly aggregate endeavor. as the firm. the msurer. and the
repeat-play claimants’ agents sought to manage the run of claims
arising out of the mill's operations.

Concentrating claims in the hands of these agents was not
without peril for injured emplovees. Without clear competition among
contending potential brokers and without easy recourse to the more
transparent tort svstem. there was a strong risk of what nught
tactfully be termed high agency costs—or. less tactfully, betraval. In
some cases, 1t seems that claims brokers colluded with firms to take
advantage of the injured claimants.!’™> We can tell from Dwight's files
that the brokers were taking payment not just from the claimants, in
the form of contingency fees. but also (and perhaps unbeknownst to
the claimants) from Dwight itself. ! Indeed. Dwight regularly noted
the assistance that “friendly” interpreters had provided in reducing
the amounts claimed by mmjured emplovees. ' Brokers like Starzyvk
found themselves in the position of talking emplovees mto accepting
settlement offers the emplovees had previously viewed as too small. '~
And claims brokers often warned Dwight about the arrival of "shyster
lawvers” at an emplovee’'s doorstep.''™ In short. the claims brokers
sometimes took advantage of their ability to offer something that mass
tort defendants would later describe in precisely the same terms as
Dwight managers and American Mutual officials: settlement “for the
sake of peace.™!”

1120 Sec generallv, John O Coftee, v Class Wars: The Dilemma of the Mass Tort Class
Action. 95 Coruvn. Lo REVD 1343 (1995) (deseribimg parallel rvisks i the modern elass-ietion
contexty Jherematter Class Wars): John C0 Cottee, Jvs The Corruption of the Cluss Action: The
New Techonology of Collusion, 30 CORNELL L REV.S31T0851-52 (1995 Game)s Samue] [ssacharort
Class-Action Conflicts. 30 UCoDAVES 1o REV, 8050 S12-813 (1997 camed [herematter Closs
Action Canflicts]: Samuel Issacharott. Governance and Legitimacey in the Lo of Cliss-Aetion s,
198G SUP O, REV. 53T, 372 (same).

113 Letter from Dwight Mamutacturing Company to Ameriean Mutual Liabihey Insuranee
Company Gualy 150 1910 (on file with Baker Libravy, Hoarvard Business Schoolo e Dhawoaln
Manufacturing Collection, HE-b.

1110 Sees cog Letter from Dwight Manutacturing Company to- American NMutual Liabahiny
[n=urance Company (Febo 1719100 (on file with Baker Librarvy, Harvard Business Schoolo
Dwicht Manutacturinge Colleetion, H1L)

1150 d.
116, Letter from Dwight Manufactuwrimg Company to Amervican Mutual Lihiliey [nsuranee
Company (Mar. 210 1902y (on tile with Baker Library, Harvard Busimess schooic e Dwaiehit

Manufacturing Collecetion, HIT.-300

117 Letter from Chavles 10 Hodees: Assistant Manager. Amerncan Mutuad  Laabihins
Insurance Company. to Dwight Manutacturing Company eJubv 120 1911 (on fle with Baker
Libravy, Harvard Business school, in Dwight Manutactunng Collection Letter File M- the s
also Richard A Nagareda, Aatonomy, Peace, and Put Options i the Mass Tort Class-Aetion, 115
PEARV. L REV. THT 71959 2002) tanalvzing mass tort detendants a contury Later),
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Yet claims brokers also provided a valuable service to injured
emplovees  who,  as  Galanter's  “one-shotters,”'"™  faced steep
imformational deficits and often powerful risk aversion obstacles to
maximizing the value of their settlements.’ For one thing, 1t 1s
entirelv plausible to think that the claims brokers were as duplicitous
(or more s0) In their dealings with Dwight as Dwight’s files suggest
thev sometimes were in their dealings with clients. But duplicity
aside. the claims-broker go-betweens performed a valuable service in
the informal accident compensation system at Dwight. With ongoing
reputational stakes on both sides. the claims brokers served an
important gatekeeper role, providing Dwight and American Mutual
with o shorthand way of identifying credible claims worth
compensating.'?? At the same time, the claims brokers provided their
emplovee-clients a modicum of expertise and repeat-play know-how in
dizpute vesolution. while minimizing the risk that Dwight would
single out their claims for hardball settlement tactics.!?! Indeed.
Dwight and American Mutual seem to have understood very well the
complex  and  potentially  dangerous dual functions plaved by
interpreters who could very quickly stir up expensive claims against
them.'”? Kven the apparently compromised agents at the Dwight

1= Galanter, supra note 107, at 97 (describing “one-shotters™ as those litigants who do not
participate m ltigation very often).

1 The consequences of clammant risk aversion i tort settlement appear to turn on the
framing effect= of whether the elaimant sets his or her possible future tort judgment damages ax
thi bazehne, departure trom which i the form of @ settlement would be a downward departure.
o instead sets the pre-judement status quo as the baseline, departure from which in the form of
a settlement would be an upward departure. See generally literature on law and behavioral
ceonoImiIes

1200 Presentation of claim= that turned out after the fact not 1o have been worth paving
would have done m oa cladmsbroker’s reputation. See Herbert M. Keitzer, Contingency Fee
Leacyers as Gatelecepers in the Civil SJustice Svstem, 81 GJUDICATURE 22 (1997) (analvzing
plamttt’s representatives as gatekeepers): see also John €0 Cotfee Jre. The Attorney as
Citeleceper: An Aeenda for the SEC, 103 CoLUa, Lo REV, 1293 2003) (developimyg a model of
attorneys as satekeepers),

121 See Mnookin & Gilzon, supra note 80 at 513 (deseribing the value of lawvers as ongoing
repeat-plavers m bargainmg games). As Herbert M. Kritzer has pomted out. contingency fee
agents, =uch as lawvers, are inliabited from =ecking their own interests at their ehents’ expense
by the need to mamtain reputational capital among the pool of future chients. Herbert AL

Krntzer, Contingent-Fee Laweyers and theiy Clients: Settlement Expectations, Settlement Realities,
and Issies of Control in the Laever-Client Relationship, 23 Law & Soc, INQUIRY 795, 801-02
(1H9=),

122 Letter from Charvles . Hodges, Assistant Manager, Amervican Mutual  Liability
[nsuranee Company. to Dwight Manufacturing Company (Dec. 40 1911 (on file with Baker
Libiary, Harvied Business School, i Dwight Manufacturing Collection, Letter File NL-{4:
Letter from Dwight Manutaceturing Co. to American Mutual Liability Insurance Co. (July 171,
1911 ton file with Baker Library. Harvard Business School. in Dwight Manufacturing
Colleetion, HIL-h.

-
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.




2004| THE INEVITABILITY OF AGGREGATE SETTLEMENT 15495

Manufacturing Company seem to have facilitated recoveries for the
injured workers at Dwight.

In the Dwight case, the development of repeat-players. first on
the defense side and then later on both the defense and the plaimtifts’
sides. had powerful consequences for the ways in which tort law
plaved out. At Dwight and elsewhere, when one actually looks bevond
the lavers of reported cases. beyond the jury verdicts and even bevond
the case filings. and instead focuses on the ground-level practices of
claims resolution in the first American experience of mass harm. one
finds a tort svstem that informally functioned much like the formal
workmen's compensation system that replaced 1t7# FFormal
compensation systems, of course. had the potential to operate with
considerably greater svstemic rationality than the informal aggregate
settlement svstems that theyv replaced: all too many needy and
deserving claimants surely went uncompensated or under-
compensated in the informal settlement regime that grew up in the
pre-workmen’s  compensation era. And  where the  private
administration of the tort svstem made 1t difficult for pubhe
institutions to collect information about the extent and severity of the
work injury problem. formal compensation systems in the work
accident area served to create a mechanism for information
collection. !

But the absence of a formalized. systematic rationality should
not distract us from significant similarities between the two regimes.
Both compensated relatively large percentages of work injury vietims
—considerably more than the formal doctrine would have suggested—
by providing them with awards that were more certain. albeit smaller.
than those that might have emerged in fully hitigated cases. Both
adopted rule-of-thumb categories and stereotvped claims practices,
rather than conducting individualized inquiries. to determine
questions of compensation. To be sure. the tort svstem allowed Justice
Holmes's “chance. once in a while™2 case to go to a jurv. but the

123, Our observation here ix consistent with the observations of many of those who b
rescarched the law of tort= in action. See. e.g., ROSS, supra note 230 at 2460 sec afso FISHBEACK &
KANTOR. supra note 710 at 59 teoming to the same conclusion as to damnges amotnt

124 For further consideration of the relative merits of private aggregation ana public
COMpens=ation systems. see fra text accompanyving notes 208212 Privately administered
settlement svstems relv on information about cliims valuations and clims volume that s
privately-held by the repeat-playvers in the system and often not publich avatlable In other
words. in addition to raising questions about doctrinal barriers 1o tnal sueh as =ummary
judgment) or the development of alternative dispute vesolution mechani=ms in lieu of trall the
diminished role of trial as claims mature often removes information about the underlving
phenomena from the public sphere.

123, Holmes, supra note 15,
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available evidence suggests that such cases were especially fow and
far between when repeat-play defendants were involved. Indeed.
neither settlement in the shadow of the tort svstem nor compensation
through a publiclv-run system provided the tvpical claimant with a
day i court. Instead. the private tort system. like its public
counterpart.  created  nstitutional  mechanisms  to  respond  to
“acetdents” that were probabilistically certain ex ante. even as the
identity of individual vietims was unknown.

D. Informal Ageregation in Early Mass Harms

The Dwight Manufacturing Company experience. of course, is
just one case study. More work would need to be done across a wider
spectrum of firms before concluding that the Dwight experience
accurately represents the claims practices in other repeat-plaver.
mature tort contexts. But the very nature of the phenomenon that we
seek to deseribe—privatized. informal, and unpublished—makes the
oceasional glimpse into the real world of mature tort scttlement
practices extremely valuable. 126

Morcover. there 1s good reason to think that the Dwight
experience 1s not anomalous. In a variety of contexts, in work
acceidents and elsewhere. repeat-play actors seem to have been filling
the markets for settlement created by the late-nincteenth-century
mjury crists. Consider the 1890s law practice of once Samuel Evans
Maires of Philadelphia. Maires specialized in claims against the
Philadelphia Traction Company. which operated trollevs. His practice

consisted essentially of purchasing causes of action from a stable of

chumants, providing them with much-needed cash and with the
certainty of some kind of recovery, while assuming for himself the risk

and the reward of an outsized judgment or settlement.'”” Or think of

the practice of Arthur E. Clark of upstate New York. who developed a
portfolio of more than 2.000 claims by propertv owners against New
York telephone and telegraph companies in the late 1890s. Clark
created economies of scale, spread claimants” risk of being subject 1o a
down-side outlier judgment. and offered defendants the opportunity
for a global (or near-global) settlement. 2

Smmilar early plaintiff-side aggregation practices arose out of

mass torts such as dam breaks. mine explosions, and train wrecks. In
one 1911 dam break at Black River Falls. Wisconsin, for example, a

126, See saks supra note 810 at 212 (desevibing the difficulty of getting cood information
about the workings of the private settlement svstem).
1270 Marres's Cases 2 Pac DL 297, 297 (Pac Common Pleas 1898).

125 fnore Clhack, 77 NUED T 5-6/(NLYL 1906).
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single Wisconsin law firm signed up a large number of property
damage claimants and arranged to have all its clients” claims assigned
to one claimant for trial.'?? Aggregation allowed the firm to create
economies of scale by avolding the multiplication of costs necessary 1o
bring individual claims."™ Similarlv. a 1902 mine explosion in
Fraterville, Tennessece. led one law partnership to take on 10 of the
approximately 190 claims brought against the company. ™ Risk-
averse claimants mav thereby have sought to reduce the risk that
their cases would produce a downside outlier judgment on either the
question of liability or the question of damages. The law partners. by
contrast. very likely sought to achieve some (f not all) of the
economies of scale that the Black River Falls law firm would achieve a
few vears later.

A few decades later. the Railroad Retirement Board study of
railroad emplovee injuries under the Federal Emplovers” Liability Act
found that fraternal orders and railroad brotherhoods were taking on
a role in emplovee injury claims similar to the role played by repeat-
play claims agents in the early mass tort=."? As the Board discovered,
“In the great majority of the serious injuries and in practically all the
less severe injuries. claims under the liability act are settled by o«
gquasi-bargaining process. ' The railroads were represented by “claim
agent|s] specializing in injury casex” who were "master[s] of the
technigue of "adjusting” claims.”" And though emplovee clamants
generally went without representation. many such claimants were
represented by a railroad brotherhood lodge chairman or some other
union official.' Lodge and union officials were in an especially good
position to minimize informational asymmetries between the parties
and to establish ongoing reputational stakes for railroad claims
agents. Not surprisingly. claimants with representation from  the
unions did much better in settlement negotiations than those
without." Indeed. as earlv as the beginning of the 1930s. at least one
railroad brotherhood had expanded its program of legal aad through a

120 Ellis v, Frawlev, 1617 NOW 3600365 (Wi 1917

300 fd at 365-66,

1531, Ingersoll v. Coal Creek Coal Col 95 =5 WO 178 (Tenn, Toan),

132, See RAILROAD RETIREMENT BOARD, supra note 550 at 10 (moting that at settlement
discuszions, “[tlhe emplover is represented by the elaim agent and the emplovee senerally speaks

For himself or is aszsisted by the local lodge chairman or other unmon ofticial™.
133, Id. ar 10,

e

133 Id, at 47-48,
135, Idat 10, 1S,
136, Id.
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formal Legal Aid Department that provided injured members with
referrvals to qualified plaintiff-side FELA lawvers. '

Of course. as in the Dwight case, such arrangements
sometimes mvolved abuses of the power of claimant-side agents. With
at least one defendant. for example, Arthur Clark of upstate New York
simply turned around and sold the claims in return for $3.000 for his
own account. promising to “help ... in the settlement of the cases,”
and to keep his clients from going to other lawvers. and authorizing
the company to settle his clients” claims  “at your own terms and
fieures." ™ And whether or not Samuel Maires was offering a
valuable service to some of his Philadelphia trolley car clients — and
there 1s some reason to think he was—he also appeared to have
svstematically lied to other clients about the amounts received in
settlement pavments from Philadelphia Traction.'"

Yet we have no reason to believe that abuses such as those that
may have taken place in the Clark and Maires cases were the rule
vather than the exception. Where the claimants’ agent was not. like
Clark. apparently planning to exit the industry. claimants were often
acting quite rationally to seek such a repeat-player in the claimants’
agent business. As Herbert Kritzer has observed. and as the Dwight
Manufacturing  Company's  injured emplovees seem to have
understood, the ongoing reputational interests of such contingency fee
agents in the pool of possible future clients effectively aligned the
interests of the agents with their clients.!' Far from being an
idicator of exploitation. then, the aggregation of claimants by
plamtiffs” agents often served as a bonding mechanism ensuring an
agent’s fidelity to the claimant’s interests. !

157 Bhd. of Ry. Traimmen v Virginia, 377 US. 100 (1960 George K. Bodle, Growp Legeal
Services: The Case jor BRT. 12 UCLA L REV. 306, 309 (196:1).

1580 Clark would “write conetliatory letters to all who write asking about settlements, and to
ard i every way possible in making the settlements” fnore Clark. 77 NJE. 1. 5-6 (N.Y. 1906).

1389 Maare's Cases 2 Pac D297, 297 (Pa. Common Pleas 1898).

T Keitzer, supra note 1200 at 795-802,

L Crities of market mechanisms. to ensure lawver accountability, often point 1o the
apparent absence of price competition in the market for contingent-fee legal services ax evidenee
of the imadequacy of =such mechanisms. See, ey, Lester Brickman, The Market for Contingent
Fee-Financed Tort Litigation: Is it Price Competitices. 25 CARDOZO 1. REV. 65, 115-25 (200:3)
teontending that the Tack of price competition due to the rigidity of standard contingent foe
pricing has not been counteracted by market =olutions because of lawvers' control over the
market for tort eliim=). As cconomist= have long observed. however, price convergence i= often
evidence of the competitiveness of a4 market. not of collusion or monopoly: this is the =o-called
“law of one price.” See George J. stigler, The Economics of Information. 649 .. POL. ECON. 2153,
LEase s Charles Engel & John Ho Rogers. How Wide is the Border. 86 AM. EcoN, REv, 1112,
112 1996y, Morcover if we look closelv. there 1s evidence of at least some long-standing
miormal price competition among the plaintiffs’ bar. Of 186 cases in which the 1932 Columbin

)
1

~tudy of auto acerdent injuries was ahble to determine the amount of an arms-length Tawvers fee.

-
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The over-representation of cheats and swindlers in our story 1=
no doubt in part an artifact of the evidentiary sources. The best
sources for otherwise invisible plaintiff-side aggregation are the
disciplinary cases of state bar associations. Early attempts at
ageregation by claimants’ agents ran headlong into professional
disciplinary  prohibitions on champerty'”” and on the 1mproper
solicitation of claims.'* And vet as one claimants™-side agent cogently
put it in defense of his firm's solicitation practices. to obstruct
claimants’-side agents from accumulating portfolios of claims was to
leave the field to the repeat-plavers on the defense side: “their
monopoly is established. competition 1s banished. rivals are crushed.
[and] the trust rule is enthroned.”"'"" An occasional court agreed. s a
Tennessee county chancerv court noted shortly after the turn of the
twentieth century. if a single lawyer or a single firm can represent "a
large business in its operation causing or originating successive suits.
ought not a plaintiffs-side lawver or firm be able to solicit the cases
thus caused?™”

E. An Excursion Into the Theory of Settlement: Market Makers and
Settlement Values

Focusing on the colorful characters that emerge in the rough-
and-tumble of earlv tort law should also not obscure the significance of
such repeat-play actors in bringing an informal rationality to the tort
svstem. Repeat-play agents permit private settlement svstems to
emerge based on the information the agents possess about the value of
claims in the retail litigation market of adjudication. By allowing for
the wholesale resolution of claims through settlement. instead of the
expensive prospect of retail resolution through actual trial. the repeat
agents perform an arbitrage function. in which the overall =ystem

92 cases involved fees of 23 percent or less of the total recovery: 76 cases imvolved fees ol between
25 and 30 percent of the total recovery: and 18 cases involved tfees of S0 percent or more o the
total recovery. Columbia Report. supra note 570 at 42-43 0230 For contemporan ancedorad
evidence of such informal. below-the-radar-screen price competition. see Adam Liptak & Michael
Moss, In Tricl Work, Edwards Left « Tradeniark, XY TINES Jan, 31020040 at A1 tdesenbine
tort client= who reported that “all the lawvers they interviewed exeept Meo Edwards wanted e
third of any award. .. (but thaty Mr. Edwards oftered to 1ake a smaller pereentage. unles< the
award reached unexpected height="1 Thanks go to Ed Morrison and Peter Sehuock o
conversiations on the meaning of price convergence.

12, Ells v Frawlev, 161 NOWL 364 366 (Wis, 1917,

143, Ingersoll v, Coal Creek Coal Coo 98 S WO T7R0190 (Tenn, 1906,

10 [d. at 187 (quoting plaintiffx’ counsel).

145, Id.at 182 (quoting and reversing the court belowd The ~ame theory s anmated 1l
American Supreme Court's refaxation of the prohibitions on lawyver advertising in the modern
era. See generally, Florida Baor v Went For Tt Ine 315 USRS 6180633200 (1095).
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moves toward greater efficiency while the agents themselves profit
from their role in providing predictability and order.

Our focus on the mstitutional role of these market makers
extends the contemporary legal understanding of the relation between
the small number of actually litigated cases and the capacity of the
legal system to settle cases. The standard models for explaining why
most cases settle and why some cases actually go to trial hinge largely
on the availability of mformation about likely litigated outcomes.' In
the Mnookin-Kornhauser account of settlements bargained in the
shadow of the law. knowledge of hkely results in litigation allows
parties to settle and thereby jointly benefit from the lower transaction
costs of not having to litigate.''"  Similarly. in the Priest-Klein model
of why cases go to trial, information plays a central role.''™ According
to the Priest-Klein hypothesis, cases go to trial either because litigants
erroncously overvalue their claims or. more likelv. because there is
sulficient uncertainty about the state of the law so that litigants are
unable to form overlapping estimations of the value of the plaintiff's
claum. In either case. according to Priest-Klein. there is no directional
bias regarding which cases reach trial and. accordinglv. the win-rates
of plamtifts and defendants should be about 50-50.1#

Together these two models focus on the role of decisional law.
coupled with a systemic commitment to respect for precedent, as a
public good that informs future disputants. Iach of the models then
addresses the dilemmas that attach to all public goods: why would anv
private party invest in the creation of a public good. and how do
parties realize the private benefit from the public cood? To answer
the first question. Priest-Klein posit an equilibrium model in which
cases o to trial primarily because of an insufficiency of decisional law
that. once realized. protects others from similar inquiries in like cases.
The Mnookin-Kornhauser model then allows the availability of the
decisional law to inform subsequent disputants by creating a broader
ambit of resolution from the narrow outcome of adjudicated cases.

116 Samuel Tssachavotts The Content of Our Cascebooks: Why do Cases Get Litigated?, 29
A =1 UL REV 1265 1270 (2002),

LET See generally Kornhauser & Mnookin, supra note 7.

Fiso See Georee Lo Priest & Benjamin Klein, The Selection of Disputes jor Litigation, 13 ..
LEGALSTUD. T4 (1980 (A ecording to owr model, the determinants of scttlement and litication
are solely cconomics including the expeeted costs to parties of favorable or adverse decisions, the
imformation that parties possess about the likelihood of suceess at trial, and the direet costs of
htization and setthement.”).

o See samuel RO Gross & Kent Do Ssyverud. Getting o Noo 4 Study of Scttlement
Negotiations and the Selection of Cases for Trial, 90 MIcie L. REV. 319, 361, 371-72 (1941)
ttesting the Priest-Klein hyvpothesis).

R
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Both Mnookin-Kornhauser and Priest-Klein relv on reported
decisional law and the knowledge of lawyer intermediaries to apprise
disputants of likely litigation outcomes so that they might rcach
efficient settlements.’™  Although the institutional setting for
settlement is not a separate consideration in either model. cach
assumes tacitly a world of individual actors making private decizions
in the shadow of decisional law. Both models are consistent with a
world of bipolar dispute resolution. and neither has occasion to
reexamine that assumption at any depth.'”!

Even working within the established models of settlement.
however. it is possible to question the assumption that decizional Taw
is sufficient to guide settlement in tort suits. Under any theory of
bargaining. settlement is ultimately a matter of price. The question
then becomes how parties agree on an actual dollar value for a
claimed harm. While helpful, reported decisions are unlikely to give a
full rendering of the value of highly fact-dependent tort claims.'™
Decisional law will likely speak volumes about the doctrine of
assumption of the risk and other legal considerations affecting
liabilitv. But settlement requires not just agreement on hability, hut
also on the appropriate remedy. At its most basic. decisional law 1x
unlikelv to be able to put a direct value on. for example. the
idiosyneratic claim of a twenty-five-yvear-old Latino man with a high-
school degree who catches his dominant hand 1n a stamping press.

Even if a factually similar case has previously gone to trial and
has been recorded in the decisional law. it is not clear how much
information would be available to the parties in a later dispute. The
valuation of the remedy in tort disputes is so centrally a jury function
that there is little occasion for reported decisions to discuss the value
of the underlying claims absent a truly extraordinary appeal of the
remedy itself. Moreover, the most common form of judicial
intervention into the jury assessment of value. the use of remitittur or

150, See generally Priest & Klein, supra note 148: Kornhauser & Mnookin. supro note @

151. Most of the studies that have tested the Priest-Klem hypothesiso with the mos
comprehensive being Gross & Syverud, supra note 148, have tried to model the stonean
hehavior of litigants as a component of the Priest-Klein equilibrium model For exaomple, Gross &
Svverud are highly attentive to the incentives created by contingeney contract= as Opposed o e
plaintitt having to bear the costs of litigation. They also focus on the reputationad eitect of
medical malpractice liability to explain the higher than expected trial vate and the Tow rate of
plaintitt success in these cases. In turn, Gross & Syverud examine repeat-players m terms of how
they affect the strategic elements of bargaining, as opposed to an independent examimation of the
nstitutional forms of portfolio hitigation.

152, For skepticism about the capacity of the thin laver of adjudicated case- to mform the
value of claims in the settlement market. see Mare Galanter. The Regulatorsy Function op th
Cicil Jurve in VERDICT: ASSESSING THE CIVIL JURY SYSTEM 61, 73-80 (Robert I Litan edo 19
and Saks. supra note R at 12235,
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additur to compel the parties to accept a verdict departing from the
jury’s award. occurs in a hittle-discussed judicial gray area in which
the threat of mistrial cajoles parties to accept final judgment. Since
parties generally bargain for finality even after a jury award. this too
1= likely to remain obscured from reported case law.

As a result. to bargain over highly fact-specific claims in the
shadow of the law requires knowledge far beyond what the reported
decisions can reveal. Parties seeking to settle need to know not only
doctrine but also value. Effective claims agents need to know what
similar claims settled for in the private market. They need to know
how those claims compared to more and less serious injury claims. or
even to death claims under similar working conditions. It is not too far
a streteh to desceribe the early plaintiff-side intermediaries as market
makers who. despite the presence of ruffians and cheats. allowed an
informed bargain to be forged in the shadow of the thin body of
actually litigated cases.

II. STAGE TWO: THE AUTOMOBILE ACCIDENT

By the 1920s. as work accident rates in most U.S. industries
began to fall. attention among tort jurists turned to the problem of
automobile accidents. Here. too, was a social phenomenon that
produced an inevitable stream of injuries. Viewed from a sufficiently
high level of generality. automobile accident injuries and deaths were
the inevitable product of a mass driving society. As industrializing
societies such as China are discovering even today, putting thousands
upon thousands of automobiles on the roads results in certain injuries

even though, once again, who i1s actually injured and under what
circumstances cannot be known ahead of time. Even as early as the
late 1910s in this country, the inevitability of significant numbers of
mjuries led some observers to advocate the enactment of statutory
automobile Injury compensation systems in place of tort.!”
Supporters of such systems hoped to do for motor vehicle accidents
what workmen’s compensation had done for work accidents.!™!

In the decades since. the literature on automobile accidents has
been largely preoccupied with the contrast between such public no-
fault compensation systems and the law of tort. Indeed. in the tort
svstem. automobile claims have become the paradigm case for the way

153, WIIT. supra note 16, at 194

154 WITT. supra note 160 at 149 Jonathon Simon. Dricing Governmentality: Automobile
Accidents, Insurance and the Challenge to Social Order in the Inter-War Years, 1 CONN.INS, L.
H21. 52725 (19498).
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in which tort deals in individualized dispute resolution. Individual
drivers. after all, are virtually always one-shotters in the tort claims
svstem. Even the very worst drivers can hardly expect to develop
much repeat-play expertise. and those who do acquire repeat-play
status are usually not with us for long. Accordingly. as Deborah
Hensler has put it, "[N]Jo one would include ‘fender-bender’ cases
under the mass tort rubric.”'® Auto claims, in Professor Hensler's
words, are dealt with “individually” rather than "in a collective
fashion.”156

Or so one would think. Even here. in this classically
individualized area in tort, we can see the development of privatized
systems of aggregate settlement in the stereotvped claims practices of
automobile accidents’ first repeat-plav agents: liability insurance
claims adjusters.

Liability insurance claims practices began to shape the
settlement markets 1n auto tort claims even as state legislatures were
rejecting the first generation of no-fault public automobile injury
compensation plans.!> The liability insurance premiums written by
stock insurance companies (by far the most important form of lability
msurer) mcreased from $64 million 1n 1918 to $212 million in 1927, an
86 percent increase after adjusting for inflation.'” In 1927,
automobile liabilitv insurance represented almost 70 percent of the
entire tort liability insurance market.!” The same vear witnessed
sharp growth in the number of states enacting “financial
responsibility laws”™ that required motorists to have insurance or
equivalent wherewithal to pay tort judgments.'" Connecticut enacted
the first such statute in 1926, with Massachusetts, New Hampshive.
Rhode Island., and Vermont following in 1927.1%7 By 1935, twenty-

155, Deborah R Hensler, The Role of Multi-Districting in Mass Tort Litigation: An Empirical
Incestioation. 31 SETON HALL L. REV, 883, 887-88 (2001), Manyv thanks to Howard Erichson for
bringing this particular passage to our attention,

156, 1d.

157, See WITT. supra note 16, at 194-95: Simon. supra note 154, at 524,

155, BESTS INSURANCE REPORTS: CASUALTY & MISCELLANEOUS 409 thL A tAlred Mo Best
Co.oedl 6th edl 7919 BESTS INSURANCE REPORTS CASUALTY & MISCELLANEOUS =21 bl D
(Altred M. Best Cooedl, 15th ed. 192%).

159, BEST'S INSURANCE REPORTS CASUALTY & MISCELLANEOUS S24 bl D oeAlfred MU Best
Co..ed. 15th ed. 1928). This tort hability insurance figure excluded workmen’s compensation
lability insurance, Total workmen's compensation labilitv insurance premiums written in 1927
(stock and mutual companies combied) amounted to 8212 million. equaling the total Tiabilhiy
In=urance premiums written by =tock companies in all other areas combined, [

160, 1935 Record Year for Financial Responsibility Lares. 36 BESTS INSD NEWS (Casualty
Fdo Feb 1936, at 570, 370,

161, 1d.
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eight states and the District of Columbia had enacted the laws.'™ Ten
vears later. stock casualty insurance companies alone were adjusting
some four milhion claims each vear, 1t

The growing presence of hability insurance in the automobile
accident area produced many of the same kinds of settlement patterns
that we observed 1n the work accident context, though some of the
processes by which those patterns came about were different. In the
work accident context. repeat-play claims agents, emplovers’ ongoing
Interest 1n workforce morale, and insurers’ ongoing reputational
interests In the market for claims within the community of their
insured’s emplovees powerfully shaped the dynamics of the settlement
market. Each of these factors exerted concerted pressure toward the
development of ongoing claims practices that took advantage of the
bargaining agents relationships over time. Given the one-shot nature
of automobile accidents. by contrast, ongoing relationships rarely
existed. at least in the early years of automobile liability practice.
Instead. what we see in the automobile injury case 1s the unilateral
development by lability insurers of rules-of-thumb. settlement
formulac. and claims categories for the ready resolution of ordinary
Cases.

To understand the claims practices in the auto accident field. it
s important to begin with the point that liability insurance claims
adjusting developed in the twentieth-century United States as a
markedly low-status occupation.'®! The job came with little prestige,
relatively low pav. and high turnover rates.!'®® Insurers frequently
complained about the difficulties of recruiting skilled adjusters. and
when thev were able to do so. a good adjuster was likely to rise quickly
into the hierarchy of the home office.’™  Yet the work of insurance
adjusting seemed to require the exercise of considerable discretionary
judgment.!'” Was settlement appropriate? How much moneyv would
purchase a release? How much was too much?

162, 1d.

1653, . Dewes Dorsett, Human Relations, BEST'S INS. NEWS (Fire & Casualty Edu), May 1946,
ar s,

161 Wilson C. Jainsen, Confessions of a Claim Man, BEST'S INs. NEWs (Fire & Casualty
Fdo. Septo 19910 ac 19 (writing in 1941 that "some twenty vears ago claim men too frequently
smacked of the water front and a choice collection of billingsgate might then have been
constdered o desirable asset for a claim man™): C.R. Carpenter. Claim Administration, BESTS
IN=NFEWS (Fire & Casualty Edo, Mar, 1963, at 132-33 (stating that “historicallv, in our busimess,
there has been a concept that aclaim man is a cross between a con-man and a house dick™).

165, L Handlev, Jr. Claims Adjusting, BESTS INsSD NEws (Fire & Casualty 15d). Nov,
TOG L at 1L

166, Fe. Carpenter, supra note 164, at 131-132; Handlev, supra note 165, at 111

167, [nsurance Is Good or Bad, 27 BEss INs, NEWS (Casualty Edo June 18260 at 27-28;
Fast and Fair Settlements, 2 FORTHE DEF. 49019 (1961).
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Manyv insurers responded by developing rules rather than
discretionary standards for the management of their adjusters. These
were claims management techniques designed by insurers “to protect
[themselves] against the inexperience or the incompetency of the
adjuster™™ while ensuring the speedy processing of a large number of
claims. ' The aim was not to minimize the costs of anv one
settlement but “to produce collectively a satisfactory return™ " by
adopting categorical rules for claims treatment that would minimize
the sum of administrative costs and compensation costs. Automobile
cases. as H. Laurence Ross noted some time ago. were therefore
“seldom individualized™ in their claims settlement treatment. Indeed.
much as rules (rather than standards) in tort doctrine svstematically
aggregate through what we described at the outset of this paper as
substantive aggregation.''! the internal rules of lhability msurers’
claims departments created strategies of procedural agoregation that
exerted powerful effects on the resolution of automobile accident
claims. In the context of automobile colhisions. the seemingly infinite
array of possible accident scenarios quickly boiled down into the basie
categories of “rear-enders, red-light cases. stop sign caxes. and the
like."7? Rules-of-thumb created rough-and-ready categories of claims.
often based in actuarial findings. such as the obhservation that drivers
of new cars. for example, tended to get into accidents in the third
month of ownership.”"# Braking distance and speed data gave rise to
categorical  lability  estimates:""! drivers emerging from  streets
governed by stop signs were assumed to have been neghgent:
drivers making left turns in front of oncoming traffic were assumed to
be hable. bt

While determinations of liability lent themselves relatively
readily to formulaie. on/off rules. the apphceation of rough-and-ready
approaches to damages (including bodily injury) was an even more

168, Charvles NoSevgeant, Personal Injury Claims, BEST R INS NEWS (Fire & Cazualoe oo
Nov, 1950 at §2,

164, See ROSS0 supra note 2350 at 134 (estimating that claim= adjusters handled 30250 new
clatms each monthy: Robevs Lo Lask, The Adjusters Dilempra, BESTSOINS NEWS (Fire &
Casualty Edoo Mav 19610 at 96 texplainimg that adjusters “are constanthv rawhided” to speed the
Processy,

170, ROSS. ~upra note 230 at 134 temphasis added).
171, See supranote 55 and accompanving text,

172, ROSS. supra note 23, at 135,
Vo Lo NeCrory The Critical Period in Awto Collision. BESTS NS NEWS (Fire & Casulig
Fels Aug THIT at 5o,

17 L Awto Aecident Investigations: Simple But Vdduable Cadeulations: s For TieE Dy, 1o 1.
T 1967).

1

1

TH0 ROSSOsupra note 250 at 84,
.

G fdoa 101,
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siegnificant development. Monev damages are 1 some respects a
supremely effective technology for individuation.!'™™ They are minutely
divisible to reflect the particular circumstances of the case in question.

Yet on the damages side of the equation. a similar set of
formulae shaped settlement values. The “"most successful adjusters.”
as one leading adjuster noted. "have a uniform approach which has
become a habit and does not yield to the necessities of changing
circumstances.”'™ By the middle of the twentieth century, claims
adjusters had adopted a number of such formulae—"bargaining
conventions ' or "negotiation conventions” ' as they are called in the
scholarly  literature—to deal with even the seemingly most
idiosvneratic of personal injuries. The ™ ‘vard stick’ approach. ..
classifie[d] injuries by their nature. each having a fixed value.
regardless of the extent thereof in an individual case.”'! The “three
times three” rule multiplied the special damages of the claimant by a
factor of three.”™ The “Sindell formula™ generated a complex points
svstem in which settlement value was calculated on the basis of
likelihood of liability. “tyvpe” of plaintiff. “type” of defendant. actual
losses. and the value of similar cases in the same jurisdiction.'™
Actuarial Life insurance tables were used from early on to calculate
lost future earnings.'™  As Ross put it, even the most individualized
aspects of the claim—"the measurement of pain. suffering, and
imconvenience —were often “thoroughly routinized™ by "multiplving
the medical bills bv a tacitly but generally accepted arbitrary

[

constant.’

Indeed, actuarial estimates of the possible exposure of the
insurer became powerfully important in shaping settlement values.
Liability insurance actuaries produced estimates of possible liability

177 OF course, a consequence of using money damages as 1 measure of individuation in
personal ey cases s the suggestion that money and personal injury are commensurable.
which at o deeper level undercuts the abilitv of money damages to individuate, See generally
AMARGARET JANE RADIN. CONTESTED COMMODITIES (19496): Margaret Jane Rading Compensation
and Commensiorabiiny, 125 DURE LG 56 (19493),

PUs Nergeant, supra note 163 at 4

170, Mok Geistteld, Placing « Price on Pain and Suffering: A Mcthod for Helping -Juries
Deterniine Tort Danmiages for Nonmonetary Injuries. 83 CALLLOREV, 7730 TR7 (19495),

IS0 Saks sepra note SToat 1223.2.4,

I=1 Id.

[=2 CORYDON T JORNS, AN INTRODUCTION TO LINRIEITY CLAINS ADJUSTING B367-68 (1965).

1830 ROSSCsapra note 25, at 116,

1S4 ROSS supra note 230 at 2390 FRANCES TIFFANY. DEATH B8Y WRONGEUL ACT: A TREATISE
O THE LAW PECULIAR TO ACTIONS FOR INJURIES RESULTING IN DENTH § 171 (1893).

IRS RO=s. supra note 230 at 238 Plaintiffz” lawyvers began in the middle of the twentieth
contury to push for the use not of arbitrary multipliers of special damages bur of per diem
mdipliers. fd

-
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for virtually everv claim as a matter of course.’™ Claims adjuztment
departments. in turn, used these actuarallyv-derived rveserve fund
estimates as a benchmark by which to evaluate their claims adjusters’
performance.’™"

To be sure. many claims adjusters contended that no formula
or vardstick could capture the value of personal injurv claims.'™
Perhaps as a form of craft pride or simply job trusting, they would
argue that each claim needed to be evaluated on its own merits. ™"
There was thus “no substitute for experience in claims handling”
industry experts noted.’™ And as previous students of the claims
business have noted. more individualized treatment was often the
norm in high-value, outlier claims.!'  Yet despite the presence of
outlier claims, and despite the self-interested craft arguments of the
adjusters to the contrary. the fact remains that the insurance industry
moved toward actuarial administrative models that seem to have
encompassed many of the most fact-dependent claims  of
individualized harm.

As a result. for the typical claims—the mature torts—that were
the stuff of evervdav claims adjusting practice. formulae and rules-of-
thumb virtually covered the fleld.”™ As leading claims adjuster
Corvdon T. Johns noted. "the idea of an arithmetical relationship as a

126, . H. Pittenger. Claim Reserves. BESTS INSNEWS (Fire & Casualty Edoo Aprs 1990w
131,

187, Dudley ML Pruitt. In Resercing for Loss Claims. BESTSINS NEWS (Fire & Casuadty Fdo,
Jan. 195710 at 24

188 Carr. supra note 23,0 a4 Kenneth Co Bevey, Individual Claim Problems, BisT= IN=
NEWS (Frre & Casualty Edoo NMare, 1957 at 1EL

1249, Charles B '\l wshall, The Most Common Mistakes, BESTS NS, NEWS (Fhre & Casaalny
Fad oy, Mar. 1967, at 70 (deseribing the " rule of thumb’ formulias used m various jurisdictions for
the settlement of claims" as "o true bane of the msurance profession™: Forrest Sosmiche What s o
Claim Worth?, BESTS NS NEWS (Fire & Casualty Edoo Mar. 1956, at 37 (stating that “there o=
no vardstick by which to measure disability evaluation: each case 1= a problem unto tselts to he
welghed and judged according to 1= own facts and circumstances’).

190, Hugh D. Combs. Handling Negligence Claims, BESTS INS, NEWS (Fire & Casualty Bdo
Apr. 19956, at 127,

191, ROss. supra note 230 at 1130 see also Kent Do Syverad. ADR and the Decline of th
American Civdl Jurv, 48 UCLA L REVC 19350 1943 (1997 (CThe el jury trial Just 1= not an
aftordable alternative inoall but a tiny number of cazes, given the cost and delay that precedes

and accompanies i),

192, Another important <ouree of the standardization of chiums= =ettlement practices was the
wse of claims reserves built by reference to actwarial tables. Ax clims muanagers noted,
“statistical anabvsis of actual claims=" could produce accurate predictions of aggregate chnms
values. even if the value of any one chim was itzelt” ditficult to predict. Thomas o NMurrin,
Comments on Loss Reserves, BESTS INS NEWS (Fire & Casualty Edoo May 1966, at 320 Inoturn,
actuariallv-derived claims reserves were often =aid to drive settlement values beeause ot
m=urers use of those rescrves to evaluate the performance of chiimms adjusters. See supra note
187 and accompanying text.
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determiner of verdiets” was perhaps “pure myth.” but it nevertheless
was “widely accepted” and thus heavily influenced the behavior of
claimants, insurers. and their agents. ' “The myth which probably
has no reality as a verdict-predicter,” Johns concluded, “is both real
and influential in the attainment of settlements, especially in
settlements made with plaintifts’ attornevs.”"™t Moreover, in Johns's
view, tort law’s chief claim to rationality lay in the mvths and folklore
of the claims adjusters.!™ In any one case taken on its own terms,
there was simply no “scale of values™: “each jury 13 literally a law unto
1t=elf.7 In the agegregate. however, "The system as a whole does
present a vague consensus of value™™  Ag one casualty insurance
actuary had noted some decades earlier, "statistical mass phenomena
exhibit a tendeney to cluster around certain norms, '~ and tort claims
were no different. Though the consensus was “dim™ and “subject to
some doubt.” 1t was that dim consensus about aggregate claum values
that drove the market in settlements, !

By the late 1920s, the consequences of such claims agent
practices (though still in their infant stages) were already becoming
apparent. The well-known Columbia University study of automobile
accident injury compensation found that where defendant drivers
were insured. extremely high percentages of claims resulted in some
pavment through the claims settlement process: 90 to 96 percent of
claims in Philadelphia: 71 percent of temporary disability claims and
100 percent of fatality claims in Muncie. Indiana: and so on.

193, JOHNS, supra note 182, at 378,

191, JOHNS. supra note 1820 at 3780 see also Geistfeld, supra note 1790 at 787 (noting that
“there 1s no reason why actual pain and suffering injuries should be related to some multiple of
the plaititt's ceonomic loss" and describing the use of multiplicrs o= a “bhargaining convention™:
Saks. supra note S1,oat 1223-2.0,

195, JOHNS, supra note 182, at 2,

196, Id.

197, Id. Johns's point here 15 consistent with studies =suggesting the extreme difficulty of
predicting lability determinations and judgment values m American tort Taw. KAGAND supra
note 220 at 116, 137-39: Kritzer, supra note 121, at 817-1%,

195, Arne Fishero Written Discussion. Abstract of the Discussion of the Papers Read at the
Precious Meeting, 5 PROCEEDINGS OF THE CASUALTY ACTUARIAL AND STATISTICAL SOCY OF AM.
TIS121 (1918-19149).

199, JOHNS, supra note 1820 at 2.
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Closed Cases in the 1932 Columbia Study of Automobile Accident
Injury Compensation: Paid According to Severity of Injury and
Insurance Status

Closed Insured Cases Closed Uninsured Cases
L Percentage of Cases with Payments Percentage of Cases with Payvments
Temporary Permanent Fatal Temporary Permarent | atal
Philadelphia | 90 96 93 31 3 S
New York 84 100 88 16 (! 6
Terre Haute | 81 90 75 2 1 L 4
Muncie 7 90 100 12 B N
California R0 97 84 25 24 24
New Haven 89 Ell 88 42 P43 Y
Rural Conn. 83 100 80 36 [ 29 0 ~
Boston bala 94 96 5 0 0 B
Waorcester 38 100 80 22 ‘ 0 0
Totals 86 96 88 27 (21 17

source: Report by the Columbia University Council for Research in the Sociad Sciences, 1o the

Columbia University Council for Research in the Social Sciences 273 thL 16 (14952,

As the table from the Columbia study indicates. the number of
claims paid as a percentage of the total number of claims was far
lower in precisely those cases in which the repeat-play claims agents
were not involved: the uninsured cases. To be sure. this no doubt
reflects some percentage of uninsured claims in which defendant
motorists’ lack of insurance rendered them effectively judgment proof
and thus unable to pay out on large claims.? Nonetheless, the sharp
disparity in the number of claims for which any payment was made at
all suggests the dramatic consequences of repeat-play claims agents
for the tort system.

These consequences grew still more pronounced over time.
Increased coordination on both the defendants’ side and the plaintiffs’
side came slowly at first. The Liability Insurance Association began
meeting in 1907 and was folded into the International Association of
Casualty and Surety Underwriters in 1911.2""  The International
Claim Association was founded in 1909.22 The Casualty Actuarial

200, On the other hand, motorist cases will usually involve defendant deivers with ot Teast
one asset: an automobile.

201, Agreement of “Merger” between the Internationad Association of Cusualty & Swrety
Underweriters and the Liability Insurance Association, 1T INTL ASSOC, OF CASUALTY AND SURETY
UNDERWRITERS CONVENTION 17-20. 158 (1911).

202, See The International Claim Assoctation. 35 BESTS INS NEWS (Casualty, Surety and
Mise. Edo. Sept. 1934, at 257 (noting that 1934 "= the 25 . Anniversary of the Association™).
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and Statistical Society of America followed in 1914.2%% In 1920, Best's
Insurance News founded its “Casualty, Surety and Miscellaneous
[Edition.” which published regular reports on the field of lability
insurance claims adjusting.®’t By the late 1920s, local claims
adjusters clubs were springing up in cities like Washington, D.C.20°
On the eve of the Second World War, the Federation of Insurance
Counsel brought together many of the nation’s insurance lawyers.2
And after the war, organizations like the Defense Research
Institute®'” and the Defense Information Office,”®™ publications lhike
For the Defense. the Insurance Counsel Journal, and the Defense Law
Journal ™ and local associations such as the Defense Counsel of
Northern Californmia and the Texas Defense Counsel?!” all coordinated
tactics among the defense bar and disseminated standard practices in
the field such as the use of rough-and-ready rules-of-thumb.
Coordinating organizations developed on the plaintiffs’ side as
well, in a kind of dialectical arms race with defense organizations to
arm their constituencies with the latest strategies and information.
The National Association of Claimants’ Compensation Attorneys.
established by workmen’s compensation lawyers in 1946, became the
American Trial Lawvers’ Association in 1971.2""  Even before its
formal renaming. the NACCA had become a clearinghouse for
information among the plaintiffs’ personal injury bar. forging referral
networks and sharing information about settlement techniques,
claims valuation formulae, and the like.?' In particular, the "King of

203, A Letier of Historical Diterest. 1T PROCEEDINGS OF THE CASUALTY ACTUARIAL AND
STATISTICAL SOCY OF AM, 8, 8 (1914-1915) (noting the “recent inaugural dinner of the Casualty
Actuarial and Statistical Soctety of Ameriea”™).

20 Introducing the Casualty News, 21 BEST'S INS. NEWS (Casualty, Surety & Mise. Ed.).
Moy 19200 at 1. 1; see also Best’s Recommended Insurance Attornevs, 30 BESTS INS. NEWS
(Casualty Bdoo July 19290 ar 148 (deseribing the wayvs in which Best's Insurance News
functioned az a clearinghouse for insurance adjusting, investigation. and litigation).

205, See Claim Adjusters Club of D.C. Hold Annual Meeting, 31 BESTS INS. NEWS (Casualty
o). Oct. 1930, at 424, 424 (noting that “[tihe Claims Adjusters Club ..o was formed in 19287),

206, Report of the Secretary-Treasurer. 9TH ANNUAL CONVENTION OF THE FED'N OF NS
COUNSEL S 4950 (1919).

207 The Defense Research Institute. 1 FOR THE Dy 233, 33-3:4 (1960).

208, Defense Information Office. 2 FOR THE DEFENSE 33, 55 (1961)..

209, 1T FORTHE DEF. T (1960): T INS. COUNSELJL 1T (19300 1 DEFENSE L. 1 (1957).

210, Local Defense Organization  Sun Francisco. 1 FOR THE DEFENSE 11 (1960); Texvas
Defense Counsel Hold First Annual Meeting, 2 FOR THE DEF. 65 (1961): see wlso The Work of
Local Defense Groups. 4 FORTHE DEF. Y. 9-10 (1963): Defense Association of Newe York, 6 FOR THE
DEFENSE 19,1950 (1965).

211 WITT. supra note 16, at 196.

2120 See. e TRIAL AND TORT TRENDS: 1958 BELLD SEMINAR (Melvin Bellio ed. 19549)
(contiining “the extended proceedings. with additional papers. of the eighth annual Belh
Seminar., August 9. 19587,

NS

A
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Torts™ Melvin Belli. though more famous in later vears for his
flamboyant courtroom theatrics, founded a svstem of information
sharing. network connections. and training through the so-called Belli
Seminars that preceded the annual NACCA conferences beginning in
1951.71% As Stephen Yeazell has pointed out with respect to plaintiffs’
lawyers in more recent years, “The plaintiffs’ bar. with its system of
referrals” had begun to “achiev[e] transactionally the kinds of
specialization and breadth that the corporate bar is achieving by
growth in firm size.”?!4

Organization came hand in hand with increased specialization
among the plaintiffs’ bar. By the late 1950s, students of personal
injury litigation in New York City were discovering that plaintiffs as
well as defendants were able to take advantage of a pool of specialized
repeat-play claims agents. Thirty-three specialist plaintiffs’ lawvers—
1.8 percent of the total New York plaintiffs’ bar—handled almost 13
percent of the personal injury claims in one sample.?’> Similarlyv. in
1960. the one hundred leading firms in the Federal Emplovers
Liability Act field brought some 4.974 interstate emplovee injury
claims against railroads. resolving 1.556 of them in that same vear for
a total of $23.5 million.?'S The ten leading firms resolved claims worth
$9.5 million. 217

The increased role of repeat-plavers on the plaintiffs’ side
allowed individual claimants to spread the risk of outlier results
within a class of mature torts. Insurance claims adjusters and
claimants’ agents developed some of the same kinds of relationships
that had begun at the Dwight Manufacturing Company in the 1890s.
forging settlements that took into account the ongoing relationships
between the bargaining agents. “[Y]ou might even swap cases.” as one

20380 L at .,

21 Yeazell supra note 9. ar 202, Yeazell suggest= that it ix at least possible that “plaintfts
firms are merely lagging the rest of the bar™ and that plaintifts’ Lavwyvers will =oon begim to
reorganize their practices as hierarchies rather than as marvkets. [d. Tt is alzo possible that the
plamntifts” firms are ahead of the curve, not behind it. and that referral markets and horizontal
networks of practitioners may be an emerging model for law practice that elite corporate practice
mow orgamized in hierarchically managed firms) wili one day follow. See also Erichson. supra
note 120 at H35-536. For analogies in the literature on the history and theory of the firm, sec
Naomi R Lamoreaux et. al. Bevond Markets und Hicrarchios: Toward o New Svathesis of
American Business History, 108 AM. HIST. REV, 404 (2003 Charles Sabel & Jonathan Zenhn,
Historical Alternatives to Mass Production: Politics, Markets and Technology in 197 Centur
Industrialization, 108 PAST AND PRESENT 133 (1985).

215, Maurice Rosenberg & Michael Sovern, Delay and the Dvnamics of Personal Injur
Litigation, 59 COLUM. Lo REV. 11150 1167 (1959). Interestingly. the spectalist bar in New York
City was significantly less likely than the non-specialist bar (o take their cases 1o trial. Id

216, FLE LA Specialists, 2 FOR THE DEF. 70,70 (1961).

215, Id.
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insurance claims adjuster put it in the 1960s, “vou might agree that in
this case vou'll go 50 percent if such-and-such other case is settled
accordingly.™

The settlement of mature torts by repeat-play bargaining
agents itself began to mature with the publication of verdict reporters
in the 1950s. Even as late as the 1940s, claims adjusters could look to
only a few sources for collections of verdict values.?’" But beginning in
1951 with Melvin Belli's collection of jury verdicts (“The Adequate
Award™) in the California Law Review,?”® the collection and
publication of jury awards became an increasingly important part of
the functioning of the tort claims settlement market. Verdict reporters
brought into view what Corydon Johns had called the “dim consensus”
of juries and courts as to claim value.?2! Adjusting, in turn, was “done
in the light of this . . . scale of values.”?> Settlements between repeat-
plav  bargaining agents thus became increasingly routine and
increasingly relied on publications such as the California Jury Reports
for valuations of both settlements and trial outcomes. Indeed. the
oceasional litigation of uncertain claims played the role anticipated in
the Priest-Klein model of litigation as a mechanism for testing a
judgment in the retail (trial) market in order to set wholesale
(settlement) prices. As plaintiffs’ lawyer Joseph Sindell of Cleveland,
Ohio (after whom the Sindell Formula for settling cases had been
named®?") suggested:

every once and a while we will run across a case where a claim man and myself will

agree that this is the kind of case that has to go to trial, and the expression is used "t

send up a trial balloon™ to see what the tenor of the time is. and how juries are re utmg

to the particular vilues and the injuries that they are told about and shown. e

Trials. in Sindell's view. were no longer the one-sided contest between
repeat-plav. deep-pocket defendants and the one-shot injured, as Marc
Galanter's well-known model would have it.22> For Sindell, occasional
resort to adjudication had become the guidepost for private settlement
markets characterized by repeat-play agents on both sides.

218, ROSS, supra note 23, at 143

219 HowAaRrD L. OLECK, NEGLIGENCE INVESTIGATION MANUAIL 99-100 (1953) (citing GEORGE
FLRAM PARMELE. DAMAGE VERDICTS (1927) as the best source of verdict information).

2200 Melvin Belli. The Adequate Award. 39 Cal. L. REV. 1 (1951): see also MELVIN BELLL
THE MORE ADEQUATE AWARD: A COLLECTION OF THE MORE ADEQUATE AWARDS TO Frh. 1952
(1452,

JOHNS, supra note 1820 at S48,

221,

222

224, ROSs supra note 235, at 116,

D21 TRIAL AND TORT TRENDS THROUGH 1955, at 307 (Melvin Belli. ed. 1956).
225,

Galanter, supra note 107, at 97 .

I
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The gradual emergence of a sophisticated plaintiffs” bar in the
middle decades of the twentieth century began to redress precisely the
asymmetries that Galanter's model identified. Viewed from the
snapshot of a single case. Galanter posits that the plaintift's counscl
would be svstematicallv at a disadvantage for three reasons. First.
they are likely drawn from the “lower echelons™ of the bar. educated in
lesser law schools. and enjoyv lower professional prestige.22t Second.,
they have trouble mobilizing a clientele because of “ethical” barricrs
preventing solicitation and referrals.*?”  Third. the “episodic and
1solated” nature of the relationship with tvpical one-shot clients “tends
to elicit a stereotvped and uncreative brand of legal services. =
Galanter acknowledges the possible emergence of a coordinated bar on
the claimants’ side. but discounts its likely effect.? Whatever the
gains in expertise and economies of scale, plaintiffs’ agents. he
contends, will prove incapable “of overcoming the fundamental
strategic advantages of [repeat plavers]—their capacity to structurc
the transaction, play the odds. and influence rule-development and
enforcement policy, 23

In the settlement markets in which lawvers like Belli and
Sindell worked, however. plaintiffs’ lawvers were increasingly able to
overcome Galanter’s barriers. Even prior to the modern modes of
communication that have transformed legal practice (and
notwithstanding the professional codes of conduct that inhibited
robust plaintiffs-side markets in lawyers’ services). the plaintiffs’ bar
had begun to emerge as entreprenecurial, creative. and—dare we sav it
-—wealthy members of the bar. While the barriers to robust markets in
legal services remain significant even todav, the increased power and
sophistication of the plaintiffs” bar in the middle of the twentieth

2260 Id o at 116,

2270 [doat 116-17.

2280 Idoat 1170 see also Orna Rabinovich-Finv, Balancing ihe Scales: the Ford-1irestone
Cuse, the Internet. and the Future Dispute Resolution Landscape. 6 YALE L& Tron. 1S4
(200 CWinning a lawsuit, or reaching a settlement .0 [in mass harm cases]o requires~ that o
plamtift have enough information to cstablish her case. In the past. the chanees of individual
consumers winning defective product claims were slim. The cost= of onthering information for o
one-shot claimant and her solo practitioner attorney were prodigious and often vesulted in cither
arejected suit or an agreement to settle the matter confidentialle for o <um lower than
requested. perhaps lower than the true value of the elaim.”) dootnote omitted).

2290 Galanter, supra note 107, at 118

230 fd. For evidence of the Galanter thesis in action. =ee FEDWARD A PURCELL. Ji.
LATIGANTION AND INEQUALITY: FEDERAL DIVERSITY JURISDICTION IN INDESTRIAL AMERICA, 1S7T0-

14955 (1992,
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century had begun to turn a diffuse and unorganized client base of
one-shot claimants into de facto repeat players.=*!

The development and increased coordination of repeat-play
claimants’ agents. of course. promoted considerable anguish among
certain sectors of the defense bar. Yet as some defense-side agents
noted. the presence of bargaining agents who knew the short-cuts, the
heuristics. and the rules-of-thumb often made the settlement process
considerably more efficient.2?? In Chicago. for example, insurers found
that for precisely these reasons, the repeat-play plaintiffs-lawyer
specialist was “an easier man to deal with than a gene ral
practitioner.”*  Insurers dealing with such lawyers reported that
thev were regularly able to strike “package-deals™ in which they
disposed of "a great many cases at one time.””! Indeed. together the
plaintiffs’ bargaining agent and the liability insurer’s claims adjuster
were. as  the vice-president of one early casualty insurance
organization put it. the “lubricant™ that made the law of torts “"run
with as little friction as possible.™#

One result was that by the mid-1960s. automobile accident tort
claims were being settled with much greater speed than other
personal injury tort claims. Indeed. as the table below indicates. n
terms of the speed of settlement. automobile accident claims more
closelv resembled workmen's compensation claims than other personal
mjury claims.

231, The corollary of this aggregation is that the phantffs” clims are worth more as part of
o consolidated portolio of claims in the hands of experienced counzel than theyv arve i standing
alone in inexperienced hands. Charles Silver and Lynn Baker have focused on the gains achieved
through representation by counsel with o portfolio of similar clums to challenge one of the
vestives of a purcly individual model of representation: the aggregate settiement rule. Charles
Silver & Lvnn Baker, £ Cut. You Choose: The Role of Plaintiffs’ Counsel in Allocating Settlement
Proceeds. =T VA L REV, 1165, 1507 (19981, Under this ethical constraint, counsel must reserve
tor each individual elisgs member the ability to approve a settiement and may not condition
representation upon agreement to colleetive representation and ex ante approval of the best
~ettlement available tor the entire group of claims. fd. Sitver and Baker argue for hringing the
cthical rules into conformity with the colleetive nature of representation where. in fact,

individual claimants benefit from being part of a represented group. fd.

2020 ROSS. supra note 23, at 166-67.

vnn. Setilement of Personal Injury Cases in the Chicago Area. Comment. 17 Nw. UL L REA
SO0 001-900 & nL IS TR,

25 d.

U5, Address of Vice-President -1 Scofield Rowwe, 3 INT'LASROC OF CARUALTY AND SURETS
UNOERWERITERS CONVENTION 35, 60 (1913).

s
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Percentage of Total Dollars Paid in Months from Date of Injury

12 Months 24 Mounths 3o Months |48 Montis Coan Mot '

Bodilv Injury (Other Than 16 42 a8 73 LST ‘
Auto)

B i

Auto Bodilv Injury 26 62 S1 YU U ‘

i 4
Workmen's Compensation 35 70 83 90 i 92 “
Source: Thomas K. Murrin, Comments on Loss Reserves. BusTs INs, NEws (Fire &

Casualty Edoo Mayv 1966, at 24,

The first two lines of the table compare separate areas of the
tort syvstem. The first. miscellaneous bodily njury. comprised an ad
hoc array of disparate. non-routinized claims. The relatively slow
speed of resolutions in this category of tort claims suggests that theyv
had not been successfullv integrated into an efficient claims
management process. The settlement market in automobile injury
cases, by contrast, appears to have become quite efficient in terms of
speed. The striking feature is the similarity of the mature tort injury
svstem in auto claims to the administrative svstem of workmen's
compensation. The time frames in which the two claims management
processes paid out claims were rvemarkably close. The use of
administrative grids. whether in the public workers™ compensation
system or the private auto injury svstem. seems to have moved both
systems toward similarly efficient resolution of claims. 2" By contrast.
the non-routinized quality of the miscellaneous. non-auto bodily injury
claims category appears to have led to significant delavs and
mefficiencies  1n the search for individual = compensation
assessments,

Convergence in the relative administrative efficiency of tort
and workers’ compensation is also apparent when we turn to the
compensation svstem. Even as private administrative processing wis
making the tort settlement syvstem more efficient. observers were
noting that claims processing in the workmen's compensation svstem

2360 The Columbin stady of automobile aecident imjury compens=ation from three decides
carhier found somewhat more delay in the settlement process. which is consistent with the
evidence indicating that the specialist plaimtitfz" bar in the auto imjury ficld became much more
robust during the 19505 Columbiie Report. supra note 537, at 282,

2370 N T9R6 study of auto acaident dispute resolution by the RAND Corporation supports the
conclusions set out above in the text: auto cases produce more <treamlined svstems of dispute
resolution. with lower administrative costs and higher net recoveries as a proportion of total
cost= and compensation paid. than do the miscellimeous class of undifierentioied tort disputes.
JAMES KAKALIK & NICHOLAS ML PACE, COSTS AND CONPENSYTION PAID N TORT LITIGATION $-x111
(19R6).
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was slowing down. Claims in workers' compensation were attracting
some of the same kinds of repeat-play claims agent practice that
characterized the tort svstem.?™ Indeed. as Philippe Nonet noted of
California in the mid-twentieth century. workmen’s compensation
proceedings were shifting from social work sessions organized around
claimants’ needs to adversarial hearings with lawyers and claims
representatives on both sides

Convergence between tort and public compensation systems
does not mean that the two svstems were indistinguishable.” As in
the emplovers™ liability context. public compensation systems such as
workers” compensation are more transparent and should ensure
greater svstemic rationality in claims processing and provide more
publicly available information about the claims resolution system.=!!
In the automobile context. the existence of a robust class of plaintiffs’
agents brings out a further distinction in the way in which values are
assigned  to claims in the private settlement market. Workers’
compensation and other public compensation programs typically set
claims’ values through a legislative process. The private settlement
market in auto claims, by contrast, sets claims values by the
occasional use of adjudication to recalibrate those values—what
plaintiffs” lawver Joseph Sindell called “trial balloon™ adjudication.?"

238 WALTER FDODD, THE ADMINISTRATION 0OF WORKMENS COMPENSATION 31120 (1936):
PHILIPPE NONET. ADMINISTRATIVE JUSTICE: ADVOUACY AND CHANGE IN A GOVERNMENT AGENCY
BO-OT (TO6= WL spre note TH it 205,

20490 Nee NONET, supra note 238: see also WITT, supra note 16, at 205,

240, For a powerful accounting of the relative merits of public compensation systems and
tort claims settlement markets, =ee Schuck. supra note 27, at 987-85:

The hyvbrid character of the mass tort svstem is especially striking in the context of
the wlobal scttlements in which mass tort litigation now often culmimates. Indeed.
these carefully negotiated settlement plans can be viewed as more tightly drafted.
more carefully designed. more serupulously casted. and more adeguately funded
versions ol administrative compensation statutes. . ..

Thix. of course. is no aceident: it retleets systemie ditferences between legislation
and  contract reegimes. When  legislators  address  controversial - subjects ke
compensation. they employv o variety of strategic behaviors: ambiguous drafting,
deferring ditticult issues. hiding or underestimating costs. and delegating norm
claboration and implementation tasks to agencies and courts. These behaviors
magnify the notoriously high monitoring costs that any legislature faces in delegating
authority to an ageney.

In contrast. ltigants who negotinte a globad settlement are designing o structure
to sutde their relationship. manage their actual and potential confliets. administer
their aereements, and distribute their resources over a long period of time during
which the incentives to defeet may be great and resort to agencies or courts may be
costly and otherwise undesirable. Most important, the parties are putting their own
monev on the line. Accordingly, they take far greater pains than do legislators in
drafting the soverning document to minimize future uncertainty rather than
delegating to others the responsibility for doing so. (Footnotes omitted.)

211, See supra text accompanyving notes 12:4-125,

242, See supra note 223-225 and accompanying text.
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Where workers” compensation grids in the muddle of the twentieth
century produced notoriously static and ossified claims values-
private settlement markets in tort claims developed dynamic grids in
which claims values were constantly 1n flux. responding to changes n
the judgment value of the claims i question.?’'  As defense lawver
Philip <J. Hermann noted in 1962, “[J]uryv verdicts change to conform
with conditions and attitudes that change with the times.™" |t
followed that the “tables”™ which Hermann and others put to use in
settling tort claims “are continuously being revised to retlect these
changes, ™1

Yet despite these important differences between private claims
settlement practices and public compensation systems. it 13 no wonder
that loss adjusters working on tort claims in the 1950s saw a “trend in
claims . .. headed in the direction of specifically charted benefits™ and
awav from the individualized awards of the neghgence svstem.=t
With respect to questions of individuation and aggregation. the
mavketplace for the settlement of the ordinary tort claims. which we

2850 Nees e THE NATIONAL COMMISSION ON STATE WORKMENS COMPENSATION fLaws,
REPORT TO THE PRESIDENT, SENATE, AND HOUSE OF REPRESENTATIVES (19723

240 On our account. it should not be surprising to find trials u=ed as a “pricing” mechani=m
i many areas of liw in which repeat plavers need 1o benchmark their settlement practices. For
example. Naney King and Rozevelt Noble report a Kentucky eriminal defense lawver vecounting
dizeusstons between defense lawvers and prosecutors in which “sometimes both parties will <y,
we havent tried an X case i a while, Let's sce what ajury =avs, they take 1t to teial, They use i
to set o benehmark that thedl use in negotiations later on.” Nanev .. King & Roscevelt T Noble,
Felony Sentencing in Practice, A Three--Judge Study, 57 VAND. L REV. ®S50953-53 000 217 (2000 h

2400 Philip L Hermann, Predicting Verdicts in Personad Injury Coses, 375 INsOLL 5050105
(1962

246, [d. The dvnamizm ot the private settdement grids generated m American aatomaohile
miury practce suggest=s a useful comparison to the Japanese svatem ol automaobile imjur,
compen=ation. InJapan, an influential group of judges handling auto cases i the 19602 crented
a=et of <tandardized Hability and diomages rules much Hike those created i the American claims
market. complete with damages rules-of-thumb and “charts setting out the most common
acerdent =cenariox.” Dantel Ho Footeo Resolution of Traffic Aceident Disputes and Judicial
Aetivisnmg in Japan, 25 LAWIN JAPAN 19, 27-28 (1995). Onee 1 place. these rules-of-thumb and
~tandardized damages rules produced extraordinarily high settlement rates and a <harp dreop ott
i aute mjury hitigation. Just as in the US “the remaining cases that reached the cowt”
Professor Foote observes, "were by and farge atypieal cases that could not casily be resolved by
reference to standard=" fdo ot 300 An amportant difference between the judicallvaevented
Japanese standards and the dynamic market-based standards= o the US0 svstem, however, -
that the Japanese damages standard= were quickly eroded by intlation durine the 1970< much
as U workers” compensation awards had suffered during the 1930~ and 1960~ [ a1 00
Damuges standarvds in the American tort claims settlement market. by contrast. were i a much
better position to respond to exogenous shocks <uch ax milation. AMany thanks to Curtis Mithaupt
for pointing us to this analogy.

217 Charvles Gable, Casualty Loss Adjustments, BEST= IN<D NEWS (Fire & Casualty Fdo,
Apr. 19500 ar 380 see ufso Hevmann, supra note 2105, at 516 (stating that “the mtormation now
known <hould cnable attorneys and m=urance companies to do husiness= in personal mjury cises
on asoumnd actuarial basis much Lke Tite expectaney tables are now us=ed.™).
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have dubbed "mature torts.” had come to operate much like the public
compensation svstem that had replaced it in the field of work
accidents.

[ INTO THE TWENTY-FIRST CENTURY: AGGREGATED SETTLEMENT IN
MATURE TORTS

Beginning in the late nineteenth century-—virtually coincident
with the emergence of the law of torts itself—one can see the
emergence of a rough sequence of mature torts that gave rise to
agerevated settlement institutions. Work accidents, followed by the
carly mass disasters and then automobile accidents each provided a
new stage on which repeat playvers emerged to manage the resolution
ol personal injury disputes.

Three defining features from the historical experience
characterize a mature body of tort law, as we are using the term.
First. market pressures and the benefits to be gained from economies
of =cale seem to lead to the concentration of market share on both the
plaintiff and defense sides into a small number of repeat actors.
Second. as patterns of liability and damages stabilize, trials seem to
become  increasingly  exceptional as claims are handled through
routinized negotiations between established representatives. Third,
mature torts seem to evolve grid structures for the actuarial
treatment of aceident claims.

What happens if we bring the analytic {framework of these
three defining characteristics to bear on the asbestos claims market?
Although we could point to any number of masgs harms in which
claims are settled thousands at a time?" asbestos remains the
paradigmatic case. Thirty vears have passed since the threshold legal
determination that asbestos manufacturers would be strictly liable for
exposure-related illnesses and death,?”” and more than two decades
since the popular revelations of the health hazards of asbestos and the
svstemic  efforts  to suppress  critical information about those
hazard=.2"" There 1s by now little doubt that asbestos harms and the
subsequent asbestos litigation are an enormous weight both upon the
court svstem and upon the economy. Hundreds of thousands of
ashestos cases clog the courts, with total corporate liability estimated

2as See Howard ML Evichson, Bevond the Class Action: Lawyer Lovalty and Client Autonomy
in Non-Class Collective Representation, 2003 U CHL LEcan Fo 5190 5314-35 (deseribing the
prevalence of such mass elaims Norplant. Fen-Phen, and similar mass harm cases).

219 Bovel v Fibreboard Paper Prods. Corp. 193 F.2d 1076, 1091-92 (5th Cir. 1973).

2500 PAUL BRODEUR, OUTRAGEITOUS MISCONDUCT: THE ASBESTOS INDUSTRY ON TRIAL (1935).
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to exceed $200 billion.*'  Since the mitial msolvency of Johns
Manville in 1982.2% scores of firms have gone mmto bankruptey as a
result of asbestos liabilities. and virtually no asbestos producers ave
still in business. 2% It is also bevond question that asbestos 1s a public
health calamity of major proportions. Approximately 20 milhon
workers suffered occupational exposure in the U.s.. some 250,000
have died from that exposure. and hundreds of thousands more have
exposure-based illnesses.®>' Bevond the sheer numbers. asbestos has
served as the focus for the Supreme Court’s most important
pronouncements on the procedural dimension of mass torts in
Amchem and Ortiz.2 It was. after all. in overturning a proposed
massive asbestos settlement that Justice Souter invoked the day-in-
court ideal and expressed skepticism that lawyvers holding huge
inventories of individual cases could ever provide adequate
representation.>"t

When we test our three historicallv-derived hyvpotheses against
asbestos litigation, we do indeed find concentrations ot claims 1n
particular claimants’ agents. very few trials. and standardized
treatment of settlement amounts. Our aim. however. 1s not simplyv to
challenge the Supreme Court’s idealized world of mdividual justice.
Focusing on the unexceptional features of class action aggregation n
mature torts practice casts in clearer light two features that do
distinguish the current mass tort cases from thenr predecessors in the
field of mature torts.

First. the use of the class action as a vehicle for crafting
aggregate settlements ushers in exclusivity of representation. No
matter how concentrated the market in claims. no matter how
centralized dispute resolution may have been in the hands of a
translator or other early claims broker. there was alwavs some
capacity for a rival representative to challenge the merits of the deals
offered. Anti-competitive bar association disciplinary rules. such as
prohibitions on advertising and bans on claims-running. posed
obstacles to competition in the claims representation market. but the

251, Christopher I Edlev, Jr. & Paul C0 Wetler, Ashestos: A Mudti-Billion-Dollar Crisis.
HARV -l. ON LEGIS. 3830 393 (1993 Roger Parlott. l/z: S200 Billion Miscarriage of Sistice
I"()l\ll NEL Mars 4L 20020 at 154,

252, [11 re Johns Manville Corp.. 57 B.R. 680, 682 (Bankr. S.DUNUYL 1O56).

233, See Deborah H. Hensler, As Time Goes By: Asbestos Litigation After Amchem and Ovtiz,
SO OCTEN. Lo REV. 18990 1899 (2001 (CAs a u.\ul[ (»1 [asbestos litnigation]. more than torty

<'U1'pm;1tll>n.~‘ have filed for insolvencey or reorganization under Chapter 11 of the Bankruptey
Code”
334 Amchem Prods.. Inc. v, Windsor. 521 UlsC 53910631 (1947
255, See generally, Amchem. 521 U.S. 591 Ortiz v, Fibreboard Corp o 527 Uso s 15 clhutn
256, Ortiz. 327 Us.at 84648
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potential challenge of competition among claims acents  existed
nonetheless. Placing  exclusive rights of representation in class
representatives and class counsel. however. serves as an oxtreme
barrier to entry, complicating any challenge to settlemoent agent
misconduct.

Second, whether on the factory floor or in the insurance-driven
world of auto accidents. the cost of injury. once routinized. was built
into the cost of doing business on a going-forward basis. Firms
continued to produce notwithstanding emplovers’ labilityv: cars
continued to roll off assembly lines in the face of products hability for
auto manufacturers. In theory. such liabilities prompted increased
safety measures as firms internalized the cost of accidents into the
costs of doing business.

By contrast. while asbestos litigation shares the central
characteristics of the repeat accident cases. it also involves mjuries on
a scale too great and with latency periods too long to be internalized
going forward. Sometimes this results from harm that stmplyv exceeds
the capacity of the firm to withstand judgments. as with the
bankruptey of A.H. Robbins because of the Dalkon Shield 1UD
litigation. In other instances, as with many ashestos manufacturers.
single harmful product so dominates the cconomic activity of o
particular firm that the withdrawal of that product from the market
dooms the enterprise. Under such circumstances. not only 1= the =cope
of the potential harm likely to dwarf the resources of the negheent
firm. but the potential for latent harms makes even a guess at the
projected liabilities a hazardous enterprise. 2

Monopolistic representation and long-tail. firm-killinge liability
—-hot aggregation and not the dav-in-court ideal—are the features
that distinguish the class action from the practices that have long
characterized American tort law. We conclude with a discussion of
what we take to be the lessons of Amchem and Ortiz, focusing en these
unique features of the class action.

A. The Market for Asbhestos Claims

As we set out at the beginning. the dav-in-court ideal invoked
by Justice Souter in Ortiz presupposes the bipolarity of Iitigation. as
the tort scholars would have it. To focus on bipolarity in the context of
asbestos, however, is to miss the point. While it is certainly true that

Bt
Zaa

- The beat datacemerge from the broad gult between the 150000 ¢laims initiall Proected
agamxt the Manville Trust and actual claims o date. which number ten times s NNy, Sewe
Samuel Issachavott. "Shocked s Mass Torts and Aggregate Asbestos Litigation Azter Amchem and
Ortiz. SOTEX LUREV 1925, 1930 (2002) (providing data on Manville claims).
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anv individual's particular exposure. injury. and disease pathology
could plav out at trial along the customary tort lines of duty, breach.
causation. and damages. the sheer volume of claims defimes this
drama. An estimated 10.000 Americans still die each vear trom
asbestos-related diseases. a number that 1s expected to hold constant
for the next decade.”™ Perhaps even more signiticant for the prospects
of individual litigation. approximatelyv forty firms have gone into
bankruptey as a result of asbestos litigation.® foreing all potential
claimants into aggregated workouts regardless of hopes for a private
dav in court. In a system where so many claims raising similar issues
compete for the limited resources of a few enterprises. and in which
trials cost so much, such claims cannot be widely dispersed among
individual lawyers. each representing one plamtiff. Indeed. such a
svstem does not exist. Asbestos cases have even generated claim and
client aggregation on the defense counsel side. One need look no
further than the vecord in Amchem to find that the ultimately fatled
national settlement was negotiated between a handful of pluntiffs’
lawvers claiming a significant percentage of the asbestos cases on the
one hand. and a consortium of ashestos manufacturer defendants on
the other. The joint asbestos defense enterprise organized around the
Center for Claims Resolution (CCR)® functions as the state-of-the-art
reincarnation of the Railroad Attornevs” Conference of 19062

While both the plaintiffs’ and defense bars i mass harm cases
such as asbestos gravitate toward the concentration of claims in a few
hands, this is accomplished in different wayvs. In the defense context,
one or more powerful institutional actors select lawyvers to serve as
organizers of their defense across a large number of cases*™ Through
in-house counsel or through an oversight law firm. these mstitutional
actors (like the Dwight Manufacturing Company a century ago)
readily discern the aggregate nature of the claims against them.
Indeed. the disclosure requirements of modern financial markets have
made the aggregate character of mass torts all the more apparent.
Insurers. the Security and Exchange Commission. investment banks.
accounting firms. and many of the other financial intermediaries with

2532 JoAnne Allen. Study Warns US. Facing Asbestos Crisis oNMaveh 902000 (reporting on o
report by the Environmental Working Group). acaidable af httprowww ashestostodavcom news
00000 Lhtml .

259, DEBORAH HENSLER, ET AL, RAND INSTETUTE, ASBESTOS LITIGATION IN THE US04 NEW
LOOK AT AN OLD ISSUE. PRELIMINARY  RESEARCIT RESCLTS. TE 200l avarlable ot
http:/Awww rand.org/publication=/DB/DBI62.0/DB362 0 pdf

2600 521 Usat H99-601.

261, See supra note S8 and accompanying text

262, For a deseription of the various technigues of coordimation used by detfensc thmms. se
Frich=on. supra note 12, at d01-08,
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which firms routinely do business tvpicallv require overall risk
assessments  as  to hability  exposure. In turn. accountants and
actuaries estimate potential liabilities from firm- and industrv-wide
data on type of use of asbestos. on the years of exposure. and on the
state  of emplovee industrial protections as awareness of risk
improved. 2%

Coordination on the plaintiffs’ side 1s more difficult. Unlike the
accident markets of old. contemporary mass harms are likely to have
nationwide 1mpact. The simple face-to-face and word-of-mouth
strategies  that  worked to  create networks of claimants in
Massachusetts textile mills. Wisconsin dam breaks., and Tennessee
coal mine explosions are unlikely to achieve the consolidation
necessary tor the effective management of mass harm cases on the
plaintiffs’ side. The sophisticated epidemiological studies and other
costly undertakings tvpical to such cases all too often overwhelm
relatively 1solated local plaintiffs’ counsel. While certain pioneers of
centralized information. such as Melvin Belli, foresaw the need for
these approaches. communication and information-sharing were
significant barriers. Routine access to fax machines dates back only a
little more than two decades. and electronic transmission of data goes
back only one decade as an integral part of legal practice. In asbestos.
for example. only an external shock brought about the initial national
coordination among the leading plaintiffs’ firms. As the central
plamntiffs’ lawver in Amchem and Ortiz observed:

1 was only when we arrived at the Manville bankruptey hearings [in 1982 or so] and
=aw fawvers from all over the country pursuing the same cases with the same issues

that we realized that we needed a nationwide strategy, We realized that Manville had a
. 96
nationwide approach to the cases and that we needed to have one as well 25!

liven before asbestos, the plaintiffs’ bar had made a number of
halting but significant steps toward specialization and the bundling of
claims  to amortize costs. Howard Erichson quotes one leading
plaintiffs’ lawver aptly summing up the bottom line: “If vou can't sign
up enough plaintiffs, the economics don’t work.”#% As bar association

2650 Sees egn Susan Lo Cross & John O Doucette, Measurement of Ashestos Bodily Injury
Liabilitv. CASUALTY  ACTUARIAL - SoCY  Foo Summer 19940 at 189, aeailuble  at
www . casact.org/pubs/forum: Kevin M. Madigan & Claus S, Netuner, Reserving for Asbestos
Liability, CASUALTY ACTUARIAL SOCY FORUM (Casualty Actuarial Society, Arlington, V), Fall
20050 at 195-208) «f www casact.org/pubs/forum. There 15 a burgeoning market in econometric
studies of mass tort hability for firms and their insurers. For promotional literature of leading
ceonomie consulting firm advertising proprietary analyses tor forecasting future product Hability
exposure of an enterprise. see Brochure. National Economic Research Associates. Product
Faability and Mass Torts Valuation 4-5 (2004), available at htip//mera.com/image/6301.pdf.

264 Interview with Joseph F. Rice. Attorney. Motlev Rice LLC, in New York, NY. (Feb. 7.
20002).

265, Erichson, supra note 12, at 547 (quoting Alexander MacDonald).
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rules on referrals and advertising were liberalized. the plaintiffs’ bar
began to divide between firms that actually handled cases and those
that served primarily as the initial contact for plaintiffs. often the
photogenic entrepreneurs of late-night television.®  What haxs
emerged i1s a widespread “hub-and-spoke structure in which referring
lawvers remain involved in a limited capacity in their clients’ cases.
serving as the primary client contact, while the lawver to whom the
cases are referred performs the bulk of the work in litigation and
negotiation.”?%" The law has evolved to the point that lawyvers who
refer work to each other mayv. in some jurisdictions. claim quantum
meruit recovery for the value of their services. even absent contractual
agreement from the client.?%

Specialization and concentration. however. arve double-edged
swords. While a mature tort with clear habilityv rules and relatively
settled expectations of damages rewards the entreprencurial skill of
the aggregators of claims. the earlier stages of untested mass harm
claims pose grave risks for the initial bundlers of claims. Few
individual plamntiffs” firms in the early vears of plamtiffs-side
aggregation In mature torts could withstand the potential risk of
investing sufficiently to challenge a defendant whose existence might
be on the line in a mass harm case. A tfirm that specialized 1n a high-
risk new tort claim and invested the resources necessary to develop
the litigation potential of the claim would find itself in violation of the
basic portfolio precepts of anv Finance 101 course. or the more
quotidian admonition not to put all vour egg= in one basket. The lack
of diversification and the sheer magnitude of the risk created the
kinds of pressures toward quick (and cheap) settlement identified in
some of the academic commentary.2"

A second step In plaimtiffs’-side aggregation emerged in the
aftermath of the Manville bankruptey and accelerated through
Improvements 1n  communications technologv: the  litigation

266, Referral fees are a traditional =ource of controversy, a= with the current proposcd rule
Ra of the Texas Rules of Civil Procedure. in whiceh reterrals are assoctted with chums runners
and the frowned-upon practices of trolling tor clanms  vilitfied as the practices of the conbulancee
chazer. The historie origins of the practice are actually more comphicated and may rvetlect the
spht nature of the bar in England, with referring country solicitors, managing town soheitors
and barristers, all of whom =haved in the vesulting fees JULES HLConpeN, THE LAw: BUSINES= O
PROFESSION? 226 ¢(1916); Thomas .. Hall & Joel O Levye Intra-Atornes Foe Nharing
Arrangenients, 1T VAL UL L REV T2 (1976).

267 lrichson, supra note 12,01 536,

268, Huskinson & Brown, LLP v Wolt 34 P.3d 379 (Cal. 20600

2649, See Coffee. Class Wars, supra note 1120 at 1536361 Brace Hav & Dovid Rosenberg.
Sweetheart and Blackmail Settlements in Class Actions: Readity and Remedy. 70 NOTREDAME L
REV. 13770 1372 (20000 David Rosenbere, Mass Tort Class Actions: What 1 pendants Hare and
Plaintiffs Dont, 37 HARV . ON LEGES. 393, 430 420000,
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consortium.”""  Either formally through the Multi-District Latigation
process. or informallv through private agreement. or more likely
through both. plaintiffs’ firms undertook joint ventures to pool risk
and capitalize expensive hitigation efforts. The by-product was further
coordination and concentration of related claims. In a sense. the
plaintiffs-side litigation consortium 1s the late twentieth and early
twenty-first century maturation of the consolidations that we observed
going back to the nineteenth century.

In the case of asbestos, the result 1s a highly concentrated
market in which roughly ten firms account for more than 50 percent of
the asbestos claims 1n the country and fifty firms effectivelv control
the market.="?  The best documentation comes from the Manville
Trust. which has the longest history of public accounting for the
processing of asbestos claims. According to Manville Trust documents,
fittv-five firms represent approximately 85 percent of all claimants to
Trust assets.”?  Similarly. the most recent Rand Institute study of
ashestos litigation reports approximately the same number of firms
controlling the same percentage of the docket todav. =+

An interesting illustration of the effect of the centralization
and coordination of the plaintiffs’ bar comes from the venturesome, if
ultimately doomed. effort of Owens Corning to protect itself from
ms=olvencev. Under the innovative National Settlement Program.,
veneral counsel Maura Abeln Smith sought to use the concentration of
the plaintiffs’ bar to create a sustainable cash flow for ashestos
claoms. 27 Smith first arranged for the acquisition of Fibreboard by
Owens Corning to create, in effect, the largest concentration of
asbestos liability since the bankruptey of Johns Manville.®» Smith
then negotiated a structured workout of vearly claims with a cash flow
cap for anyv given vear.®" Plaintiffs’ firms with large inventories
would then have had incentives to avoid busting the bank on any large
judgment. and to bring all new claimants into the settlement
structure, for fear that a bankruptey of the newly minted Owens

270, The evolution 1= dizcusszed in Kvichson, supra note 120 at 516-17.

2710 ssachavott, sepra note 257, at 1930 STEPHEN W CARROLL BT ALL ASBESTOS LITIGATION
CoOSTSAND COMPENSATION: AN INTERIN REPORT, RAND INSTITUTE FOR CIVITLJUSTICE (2002).

272 lssacharotts supra note 2570 at 1930 .21 (quoting Manville Trust General Counsel
David Asutern, presenting at Seminar on Contemporary Controversies in Complex Litigation.
Columbia Law School, Apr. 4, 2002),

2750 CARROLL BT AL fnfra note 278

270 Issacharotfl supra note 257 at 1933 0039

275, George N Cohen, The “Fair™ is the Enemy of the Good: Ortiz v Fibreboard Corp. and
Class Action Settlements, S SUPREME COURT KCON REV, 23, 28 10 167 (2000),

2760 This pauallels what was attempted in both Amefiem and Ortiz.

-
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Corning Fibreboard would compromise the vearly pavnient stream to
thousands of their existing clients.

The Owens-Corning plan sought to return the mass tort
ashestos cases to the ongoing basis of earlier mass harm experiences
such as the work accident toll of a century ago. and to do so without
the class action device. The plan ultimately failed.>"  Absent the
coercive powers associated with class action status, adverse-selection
effects kept the high-end cases out of the deal. But what is significant
for our purposes is just how concentrated the bulk of the ashestos bar
proved to he—in effect, the centralization of plaintiffs’ claims was the
predicate for Smith's bold gambit. According to Smith. to =settle
176,000 claims—nearly 90 percent of the claims pending against OCI
—=she needed to negotiate with only fifty law firms, something she was
able to accomplish in the short space of two months.” =

B. The Disappearing Trial

[n the real world of asbestos. the “day-in-court ideal™ of Ortiz 1=
the rare exception. There 1s no doubt that asbestos claims are flooding
the courts. By one estimate in 1994, fifty new asbestos cases were
being filed each day in the U.S.2™ Estimates suggest that the total
number of claims is likely to reach as high as 2.5 million before the
epidemic recedes. 2™ But the press of litigation should not be confuscd
with large numbers of trials. According to data collected by the Rand
Institute. between 1993 and 2001, despite hundreds of thousands of
cases on file. many activelv litigated. there were a grand total of 527
trial verdicts involving 1598 plaintiffs in the entire country.=t Thix i
an average of about sixty asbestos trials a vear.

C. Administrative Damage Models

The “dav-in-court™ ideal is further complicated by the rise of
damage models that diverge from the norm that individualized justice
should inform the disposition of mature tort claims.® Among the
most notable trends is the rise of administrative grids similar to those
used 1In workers’ compensation and auto accidents to manage

Clssacharoltl sepra note 257 at 19371955,

9 Hensler, supra note 2530 at 1900,

e
—
2780 See Hensler supra note 2330 a0 19130 Issachavotts supra note 257 at 1957,
k
2800 Adex Berenson. A Surge in Asbestos Suits, Many by Healthy Plaantiffso NY U TINESD Apr,
fo, 2002 at AT
2N, CARROLL I AL, supra note 2703,

2R Issicharoffl supra note 2570 at 1U56.
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settlements. Since Cimino v. Raymark Industries, ™ the use of such
orids—despite significant legal challenges—has come to represent the
tool of choice for plaintiffs’ attorneys pursuing mature asbestos
claims. =™t

Cimino was the first attempt to bring the valuation grids used
i workers’ compensation and other mature repeat claims into the
aggregate trial resolution of a class of all pending claims in the
Eastern District of Texas.?®® The experiment turned on the ability to
jump-start a stalled market in asbestos claims by filling in directly the
valuations for each cell in a damages grid. What had been the norm in
mature areas of tort claims, such as the industrial accidents and auto
caxes that we have previously discussed, was now brought out into the
open as an experimental trial mechanism. To accomplish this end. in
Cimino. each plaintiffs claim was reduced to a common set of
variables often used 1n settling cases such as length of exposure.
severity of disease. and the plaintiff's smoking history. The proposed
plan of aggregation would then have categorized all class members to
establish classes of claims and in turn to select representative cases
for trial from among the general mass of cases then pending in
liastern District of Texas.?%%  Special trials of representative claims
would then have been held to establish a set of benchmark or model
valuations for each class of claims.

Although the Fifth Circuit ultimately rejected this approach,”
Cimino brought to light previously private settlement practices of
evolved tort markets. Having been brought into the open and adopted
by at least one court, Cimino-styled grids have now been integrated
Into every important attempt to craft a litigation-based workout of the
asbestos mess. > In Amchem Products, Inc. v. Windsor, for example,
CCR (which coordinated settlements on behalf of twenty major

2RGCTHTF Supp. 649 (E DL Tex. 1990).

280 fdo On the evidentiaoy sowrces, see Peter Blanck & Micheal Saks. Justice Improved: The
Unrecognized Benefits of Aggregation and Sampling in the Trial of Mass Torts, 31 STAN. L. REV.
S1H 1992y Laurens Walker, A Model Plan to Resolve Federal Class Action Cases by Shury Trial,
SxoVAD LD REVD 105 2002). For an account of the theory of the Cimino case. sampling tnal
strategy, =ec venerally Shart Diamond et al.. Be Careful What You Wish for: The Paradoxical
Eppects of Biturcating Claims for Punitive Damages, 19983 Wis, L, REV, 297 (1998): Michael Saks,
Do We Really Know Anything About the Behavior of the Tort Litigation Svsteme and Why Not?,
1O U Pas Lo REVS 1147 (1992): Jack Rathft. Special Master’s Report in Cimino v, Rayvmark
Industries, 10 REV LITIG, 521 (1991).

2550 One of the authors worked as o special master in the design of the Cimino trinl model.
Samuel Issachavott, Administering Damuages in Mass Tort Litigation, 10 REV. LITIG, 163, 463 n. a
(19491,

2860 doat 16

2XT0 I re Fibrebomrd Corpl 8893 F.2d 706, 710-11 (1990).

288 Eesachavolt. supra note 257, at 1936-40.
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asbestos defendants) developed injury matrices using the =ame
criteria as in Cimino.2® Caleulating from historic averages for cach
injury grid point, CCR then discounted to reflect the fact of
settlement.2" A similar approach was later incorporated in Ortiz .
Fibreboard, where structured settlements of Fibreboard served as a
template for assigning value to present and future claims against the
trust negotiated and agreed upon in case.™"!

Grids do not in themselves produce settlement.”* Plaintiffx.
defendants, and insurance providers will often not come to the
sottlement table unless a mass tort is “sufficiently mature so that all
the plavers had some common estimation of the value of the
underlying individual tort claims.™" Indeed. detailed knowledge of
the nature of the claim agreement on a claim’s value is often a crucial
variable not only for plaintiffs, but also for defendants. in inducing
momentum for a settlement class.>"!

Myriad factors have contributed to—and continue to mform- -
the routinized valuation of claims. particularly in the asbestos context.
Lawver specialization is perhaps the least surprising.”"  As trial
lawvers become more experienced in trying cases. they become more
adept at assessing injuries and the value of those injuries at trial. =
Some of this expertise comes from the personal experience
attributable to successful lawvers development: as lawyers become
repeat players, they come to better understand the science behind a
particular injury, as well as the risks and chances of success of
pursuing different litigation strategies.®  With better mformation.
claim valuation paradoxically becomes more accurate as a gauge of
settlement values in the claims market. even as it becomes more

284, 521 LS. at 399-604,
290, /d.

291, ssacharoff. supra note 257, at 1937,

242, Some commentators have focused on the use of grids not only to establi=h valwations 1or
those with compensable injuries, but also to limit recoveries to claimants unable to manifest
harms. See George L. Priest, Procedural Versus Substantive Controls of Mass Tort Class Aetions,
96 0. LEGAL STUD, 321, 545 (1997) ¢ Many features of modern elass actions which scem to violate
procedural values may serve to better align class action outcomes with the substantive goals ot
tort law.™); Nagareda, supra note 117, at 763-67 (ocusing on the ability of grids 1o exclude, 1oy
example. those with exposure but no impairment),

203 Linda 8. Mullenix. The Constitutionality of the Proposed  Rule 23 Class Aetion
Amendments, 39 ARIZ L RENV. 615,633 (1997).

294, Id.
2405, THOMAS WILLGING, TRENDS IN ASBESTOS LITIGATION 21 (Federal Judiciad Conter T80
2496, [l (noting that “lo]rganization of lawvers into specialists promotes implitication” as

“lelvaluations of cases and development of settlement formulae become casier™).
297, Id. (explaining that a reduction of parties to o litigation leads 1o simplification of the
litigation process because parties deal with one major adversary on a repeited bistsh,
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standardized  through  the application  of rules-of-thumb  and
settlement grids. Significantly, an attorney’s trial experience may play
only o minor role in the routinization of claims valuation. particularly
given the small number of cases that actually go to trial in a mass
harm as well matured as asbestos. More important is the expanding
universe of auxiliary service providers who collect and disseminate the
mformation lawyers use to value claims in what has become a nearly
5200 billion imdustrv.?™  As the roster of potential defendants has
expanded bevond first-line asbestos manufacturers to include blue-
chip  companies. insurance companies, and re-insurers. a  vast
supporting cast has arisen to provide information to plaintiffs’ and
defendants” claims agents. " Qutsourced actuaries and cconomists,
a= well as accounting firms, ™! provide important information for
plaintiffs, defendants. and insurers about claim valuation. risk of
lability. and adverse court decisions. In the process. thev geuide
parties towards efficient disposition of claims.

On hoth the plaintiff and defendant side of settlement disputes.
cconomic consulting firms estimate the aggregate extent of future and
pending economic lability facing companies and insurers. 2 Thev use
various “top down” and "bottom up” actuarial strategies to analvze the
ageregate risk environment facing companies and individual asbestos
defendants, Top down analysis evaluates the number of plaintiff
personal injury filings through epidemiological analvsis of the disease
in-question. It accounts for personal experiences and claimants’
mortality rates. It also examines average indemnity awards by discase
and future trends in order to help insurance companies retain
sutficient reserves for remaining solvent. Bottom up analvsis involves
the construction of databases of defendant experience by tier and
icorporates information such as number of filings and average

2o Michael B Angelina & Jenniter Lo Bigas, Sizing up Asbestos fxposure, 3 BAIPHASIS 26
(Tower Perrin Companies Journal). 26, (Mar, 2001, available at http:/ e loteerspervin
cconctillinghast publications/ publications /emphasis/ Emphasis 2001 37200204 15] 1.pdf.

2990 Essacharofl. supra note 257, at 1931,

S000Seesegn httpdfwww nernceom. a web page provided by NERA. ceonomic consultant s,
adverti=mg both ceonomic and actuarial services for law  firms. companies, ins=urers and
reinswrers i caleulating asbestos Hability and supporting commercial litigation [hereimatter
NERAJ

S010 Herve Targe accounting firms have developed considerable practices offering services
destuned to as=ist insurers and other companies in understanding their ashestos linbihity both in
and out of the ditigation context. See, e.g.. PriceWaterhouseCoopers™ actuarial and insurance
manawement web pages af hittp s Zwcrcwepiecglobal .com /Extieeb /service nsf docid S s FBIAOEA
INAESTTONS256CECO0000A 1) (oting the firm's asststance in claim validation in the context of
m=urance coverage or remsurance contriet disputes and settlement agreoments).

B0Z0Sec supra notes 261265 and accompanying text,
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indemnity bv degrees of severity. as well as expense to indemnity
ratios,

As in the formulation of settlement grids. such forecasts adopt
a routinized accounting of individual factors in assessments of claim
viabilitv and value. Forecasts comprise an estimation of the number of
people ever exposed to asbestos. as well as the rate at which they sue
(as well as the causes for the rate). ™" Thus. one part of the analysis
involves  exposure—often  carried  out by epidemiologists.
demographers. and even dermatologists—to evaluate the causes and
distribution of diseases.” Next. forecasters extrapolate the rate at
which individual subsets sue and their probability of success "
factors include duration of exposure. age of the plaintiff. and smoking
habits.*7 Elderly patients usually receive lower awards in settlement
given their shorter life expectancy. % Similarly. smokers will be less
likely to succeed against an asbestos defendant because of the likely
causal role of tobacco and widespread jury beliefs that smokers bear
some responsibility for their own predicament. ™™

Such claims evaluation processes claborate on  actuarial
practices that arose in the insurance industry in the mid-twentieth
century. More than fifty vears ago. actuaries’ estimates of INSUTFers
exposure for the purposes of creating reserve funds were used as
mechanisms for monitoring the work of insurance claims adjusters, "
Todav. economists and other consultants make much  more
sophisticated forecasts available to defense lawvers. And though the
forecasts are most often used to predict claims totals and aggregate
exposure, thev are regularly incorporated into claims and litigation
strategies just as the claims reserves estimates shaped the settlement
strategies of an earlier generation of insurance claims adjusters.

Less dramatically. comparisons among jury verdicts make 1t
possible to take the routinization of claims to individual cases. Large
consulting firms do this for client law firms.'* though it may also be

303, Angelina & Biggs, supra note 298,

304 fd.

B05.

5306, Froderick C. Dunbar, Forecasting Mass Tort and Liahility Claims 31 NTEWPOINT CThe
Aarsh MeLennan Companies Jowrnal) 9. 171 teoneluding that “forecasters quantity the citise:

Brochure. supra note 265, at -4

and-effoct relationships of the principals in mass torts” to make accurate predictions of futire
claim=). available at httpdmera.com/image/ 3393 pdf

307, Id.

BSOS fd.
309, [doar 15,
310, See supra notes 218223 and accompanying test.
311, See. e, Brochure, supra note 263, at 1.
312, 1d.at 5-6.

s —
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carried out by ndividual lawyvers. The clectronic reference guide
“"What's it Worth™ provides through Lexis a wide range of data as to
the market value of various injuries due to asbestos. 1 Through this
service. a plaintiff's lawyer can discover in seconds various jury
verdicts against defendants in, for example. asbestosis claims brought
by working class carpenters and laborers. Short profiles then provide
a baseline for appraisals of the value of individual claims in dispute. !
These electronie databases provide up-to-the-minute information for
lawvers in prosecuting their claims or defending their clients. In short.
they behave like analysts for investment banks: thev provide
imformation for specialists to apply their expertise and make a “bid” or
offer to which a counter-party responds.

Professional  organizations  further aid in  disseminating
mformation. Where once individual entrepreneurs like Belli ran
seminars  for  plaintiffs’  lawvers. now Mealey's. a for-profit
clearinghouse. offers seminars on asbestos litigation.®> Individual
sessions focus entirely on the valuation of claims, as well as on

techniques that heighten plaintiffs’ chances of success.® % Results of

the conference are then available for purchase nationwide to
interested members of the bay.#1°

The same consulting firms that forecast claims also model the
litigation decision process itself. comparing the costs and benefits to
defendants of alternative litigation strategies.”’™ Furthermore, the
egrowth of claims management facilities on the defense side has led to
not only the reporting and analysis of claims, but also a one-stop
online resource for outsourced settlement negotiation.”'® These
administration services also provide historical data reconciliation and
conversions, thus providing defendants with their own baselines for
monitoring claims. estimating their value, and preventing fraud .+

As o result, there 1s now a predictable pattern to the mass
workouts that accompany mass harms. Peter Schuck argues that the

S50 See LEXTS database, available at www lexis.com .

ST such an approach was presaged by Glen O. Robinson & Kenneth S Anderson. Collective
Justice in Tort Lare, TRVACLUREV, TIST 1492 (1992) (recommending the use of statistical ¢laim
profiles to set baseline appraisals of the value of individual ¢laims).

SEocSees e g MEAMLEYS ASBESTOR LITIGATION 101 CONFERENCE (Feb, 23-24. 2000, audio
recording aeailable af httpdimealevs.com/vonferences_ontape. huml.

S160 1d.

ST d.

SIS0 See NERAL supra note 300,

1O Sees g fitp S naciganteonsulting.com /ASSIB L navigant.nsf/ fCNTDspMain

“OpenForm& Cat ] =Galt 28 Cat 2=Puge 6& Cat3=Sub I (demonstrating the services provided by
the Navigant claims facilitios),

s200 fd
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predictability of the form of mass tort settlement structures is itself
evidence of the maturation of the field of mass torts:
Global settlements provide strong evidence that contemporary mass tort litigation has
evolved into a far more coherent and efficient svstem than itz predecessors. All global
settlements tend to follow the same general pattern. Imitation being the sincerest form
of flattery. this suggests that mass tort litigation has engendered a relatively suceesstul
mechanism of dispute resolution. Experiences of litigators, courts. and elaims facilities
in neeotinting and administering global settlements are heing accumulated  and
integrated into patterned. recwrrent. and increasingly predictable forms. As o result,

. . . . Ly 2
new settlements are likely to employ variations on now-famihar themes. 21

D. The Class Action as Hybrid between Litigation and Administration

Although the claims settlement process in asbestos and other
contemporary mass torts resembles In many respects the basic
patterns of claims aggregation apparent from the very beginnings of
American tort law, there are two critical differences. Significantly.
neither of them emerges from either the fact of aggregation or the
reality of settlement. Those are and have been the norms in any
developed area of tort law.

First. the class action confers a state-created monopoly on
representation.”? In the historical examples of aggregation through
market forces. legal barriers to entry for rivals in the market for
representation were only partially realized. To be sure, many features
of legal practice created obstacles that impeded the free flow of
information to potential claimants. For example. there are and have
been prohibitions on lawyer advertising. or the identification of
possible cases by claims runners. or the inability to incentivize private
parties through fee-sharing agreements. Whether we examine the
translators in immigrant factory communities or the consolidators of
streetear accidents. the market placed some (admittedly 1mperfect)
constraints on agent opportunism. Too much collusion, too high a fee.
and suddenly market rivals would appear. Unlike the coordination on
the defense side through contract. the certification of a class confers
exclusivity of representation on a non-contractual basis. In turn. the
exclusivity of the class action defeats the markets in mature claims
that have so long characterized American tort law.#%

321, Schuck. supra note 27, at 962,
322 See Judith Resnik, Money Matters: Judicial Market Interventions Creating Subsidies
und Awarding Fees and Costs in Individual and Aggregate Litigation. 148U P L. REV, 2119,
2145-48 (2000) targuing that elass actions are state-enabled hitigation).

323, Because of the potential for market alternatives, it s easier to it even mass
representation within a traditional attorney-client contractual relation than it is in class actions.
See Nagareda. supra note 117, at 768 (Although there may be “little or no supervision of
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In this light. the real insight of the Supreme Court’s ashestos
cases 1s not the mvocation of individualized justice but the insistence
i both Amehem and Ortiz on “structural assurances of fairness, @
something that would seem an odd concern were the Court really to
have sought to restore individualized norms of representation. This
focus on fairness rather than individuation helps to explain recent
reforms such as securing a second chance to opt out of a proposed class
action settlement.> It also reinforces the centrality of accountability
and other governance norms as the kev to the settlement class
action.”" The erosion of market checks on inadequate representation
and the role of the state In conferring a binding structure formally
align the settlement class action more closely to the administrative
models than the sometimes robust. sometimes anemic. private tort
markets of old.®" The need to focus on the incentives facing
representatives in the absence of potential market challenges to class
counsel 1s well captured by Richard Nagareda:
The point [of class action law] 1= not to preserve =ome dealized dav in court for

mdividual class members. The goal instead 15 1o discern a0 =et ol principled and

m=titutionally appropriate checks upon the exercise of monopaly power by elass counscl
. RIS
over the representation of cliss members. =

Accordingly, “"An understanding of the class action as a
monopoly naturally raises the question of how to discipline the
excrcise of monopoly power by class counsel.”™2  Using a single-shot
trial as the appropriate baseline for comparison has all the allure of

plinnufts” counsel by the chient in mass vepresentation. the consensual nature of the attorney-
chient relationship nonetheless is what gives aggregate settlements thenr legitimaes,™),
5200 Amchem Prods., Ines vo Windsor, 521 USSR 391, 595 (19973 see also Ortiz v Fibreboard

Corp., 327 UUS) 815,855 (1999),

G200 FEDG RO Cve P23, See also HJohn Coffeel Jro Class Action Accountability:
Recopciling Fxit, Voice, and Loyalty in Representative Litigation, 100 COLUAL L. REV. 3700 377-79
(2000) (giving theoretical account for why the opportunity for relational exit promotes agent
lovadtyy BEven this small imerement inindividual autonomy has been eviticized as an efficiency
foxs for the elass action resolution of broad-scale harms. David Rosenberg. Adding A Second Opt-
Out To Rule 2308)03) Class Actions: Cost Without Benefit, 200 UL CHLL LEGAL F. 19 (200:3).

AZ60 See Issacharvofts Class Action Conflicts, supra note 1120 at 818 [TThe issue in
lesmumately litigated class action settlements 15 to develop a halfway pomt that allows
assurances of furness while at the same time not burdening the settlement process so
completely that 1t breaks down of its own welght.”): see generally. Nagaveda, supra note 117, at
TR2-85 (discus=ing fairness i settlement elaimes).

527 For attemprs to impose models of administrative legitimaey on the settloment eliss, sec
Nagireda, sepra note 117, at 751-32 (agreeing that different settlements have their own
nwanees, but arguimg that adl aspive to create =ome form of private administeative svstem that
would pay compensation to claimants according to a pre-established grid.).

280 Richaod A0 Nagaveda, The Preexisionce Principle and the Structure of the Class Action.
105 COLUMBIA L L REV, 19 168 (2003).

5290 [d.

______
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trving to understand Microsoft by reference to a street-corner
lemonade stand.

Second. the inability of many firms to internalize the costs of
mass torts on a going-forward basis requires settlements that close out
future liabilities. It is therefore not surprising that the most difficult
features of mass tort class actions deal with future claimants. whether
as a matter of formal representation®" or as a matter of ensuring
sufficient reserves to pay latent claims.*! Where solvency allows the
firm to internalize future costs, creative governance mechanisms have
salvaged some settlement class actions. even in sweeping mass
torts.*2 Where such internalization is not possible. as in asbestos. the
picture 1s decidedly less rosy.

How the mass tort settlement class will ultimately be managed
is bevond the scope of this Article. The historical record from the last
century of practice in the area of mature torts. however. powerfully
suggests that it will not be on the basis of individual claimants.
individually represented. seeking their dayv in court. s Richard
Nagareda aptly summarizes the world of the mature. mass harms in
ageregated proceedings: “Transactions. not trials are overwhelmimely
the endgame of class lawsuits.”™ And in many wayvs. this s a good
thing. too. for reasons of both administrative efficiency and intra-class
equity.

Although for the most part we have focused on the institutional
efficiencies that propel aggregate settlement. we would be remiss if we
did not also address gains in equity that emerge from aggregation. To
return to Frederick Schauer’s recent reminder. many seemingly
individualized assessments of risk and responsibility are crude
renditions of probabilistic reasoning. ™' Tort law adopts probabihstic
methods either covertly in the probabilistic factual determinations
that juries must make or overtly in cases that turn on epidemiological
or otherwise statistical proofs.

Unfortunately. as a statistical matter. the probabilistic
accounts that undergird much of tort law translate poorly down to a

)

330, Amchem Prods.. Ine. v. Windsor. 521 U.S, 591, 62724 (1997 (discussing mherent
conflict= between current and tuture victims of asbestos-related dizeasc and the need tor
separate representation).

331, See. for example. the miscaleulation in the Manville Trust and the dimmution from
paving 100 percent of assessed claim value to paying 5 percent. For an analvsisz of Anichem and
Ortiz focusing on the futures issue as the critical failing in the proposed settlements. <ee
Geotirey O, Hazard, Jr.. The Futures Problem, 148 UL Pa LoREV. 1901 1901-15 (200t

332, See Nagareda. supra note 117, at 820-21.

233, Richard A. Nagaveda, Administering Adequacy in Cluss Representation. 2 TEXC LR
URT. 289 (2003).

BAd See SCHAUER. supra note 33, at 103-05.
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sample size of only one individual case. In any individual trial. the
plaintift will either win or lose. In turn, the plaintiff will claim fully
compensatory damages m case of victory and get nothing in case of
defeat. This leaves similarly situated individuals at risk of
dramatically  different results depending on the lottery effect of
whether they find themselves on the fortunate side of the draw. By
contrast. aggregate settlements are often able, like workers
compensation and administrative systems, to smooth the probabilities i
across the range of similarly situated claimants.*> Thus. if judgment
to trial of all similar cases would result (at great expense) in plaintiffs
winning 60 percent of the time and receiving zero the other 40
percent. a mature settlement system will often allow settlements
across a wide range of claimants at 60 percent of what a judgment
would render. The system gains not only the efficieney of lower
transaction costs, but the equitable treatment of similarly situated
claimants spared from the litigation lottery.

IV. CONCLUSION

The term "inevitability™ in the title of this Article is intended to
provoke controversy. What would it mean to say that the world of tort
compensation for mature injuries "inevitably” devolves into a system
of private resolution relatively immune from public oversight? Our
claim 1s not that this is the only svstem that could emerge. or even
that it 1s necessarilv the best svstem for compensating the victims of
mass soclety. Indeed. one need only look to the public compensation
svstems 1 Western Europe or New Zealand to imagine a different set
of institutions for injury compensation.® One could also readily
mmagine a legal svstem premised on litigation that would nonetheless
adopt more thoroughgoing controls over private settlement markets.
The great irony then is that aggregated settlements are inevitable in a
svstem committed to litigant autonomy. Mass settlement structures
emerge out of the play of precisely the private interests to which
American tort law claims allegiance.

In some wayvs this ought not be especially surprising. Tort law.
after all. emerged as a distinet branch of municipal law in the era of

Sahs Schucks supra note 270 ar 959 stating that “[tfhe mass tort svstem inereasingly
venerates predictable elaimm values tor particular torts™).

SA60 Sec generally PLRDKAIM-CAUDLE, COMPARATIVE SOCIAL POLICY AND SOCIAL SECURITY: A
TEN-COUNTRY STUDY 290-312 (1973): G, Palmer, New Zealand s Accident Compensation Scheme:
Treenty Years Ono L1 UL TORONTO Lo REV, 22 (1994): G PALMER, COMPENSATION FOR INCAPACITY:
ASTUDY OF LAW AND SOCIAL CHANGE IN NEW ZEALAND AND AUSTRALIA (1979).

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



2004] THE INEVITABILITY OF AGGREGATE SETTLEMENT 1635

processes that generated a crisis for Victorian individualism had in
turn also brought into being a peculiarly individualized field of legal
practice.

Why, then, are the myths of individuation and the dav-in-court
1deal so persistent? One possible explanation is that the world of
privatized aggregation and settlement we have described here exists
outside of the universe of legal materials from which torts jurists have
traditionally drawn their descriptions of the law of torts. Aggregated
settlement happens virtually unseen and unobserved in the deepest
shadows of the law of torts. Indeed. in this sense the publicly imposed
closure provided by the class action device in cases such as Amchem
and Ortiz would have plaved the salutary function of imposing some
transparency on a world that is otherwise largely immune from
scrutiny.

Another possible explanation may bhe. paradoxically. the selling
of corrective justice by entrepreneurial plaintiffs’ and defense bar
alike. It 1s striking that much of the evidence that can be gleaned
about nineteenth and early twentieth century aggregation 1s to be
found in cases on lawver discipline:** constituencies within the bar
have had a vested interest in the dav-in-court myvth because it
obstructs transaction-cost-minimizing reform.** A combination of
institutional conservatism and self-interest has therefore often united
the defense and plaintiffs’ bars in defeating efforts to replace the tort
svstem  with alternative arrangements, including comprehensive
administrative measures such as auto no-fault svstems.®"  These
same 1mpulses mayv explain some of the resistance to formal
recognition of how aggregation has fundamentally reshaped the
practice of American tort law. Once we bring into view the
institutional dvnamics of aggregation in private settlement markets.
however. 1t 1s difficult to view uncritically the wavs in which the bar
has championed the "moral and ethical foundations™*' of tort. the

ANT. See Grev, supra note 38

AN See supra notes 12933 & 141420 see also Ravmond No Caverlvs What Constitutes
Practice of Law, BESTS INSD NEWS (Five & Caszualty Edoo Mav 19380 at 7 desenibing “the
adjustment and settlement of claims™ by non-lawvers ax “the unauthorized practice of taw™

339, ke John Alan Appleman, Jury Verdicts and Insurance Rates, BESTS INS NEWS (Fiye
& Caxualty Edoo Octl 19620 at 53 (nsurance industry article defending the civil jury

S0 Ko Edward Co sStone. Compulsory Automohile Liability Insurance, 27 BlstTs NS
NEWS (Causalty, Surety & Mise. Edo, Febo 1927, at 283-281 256 (arguing against auto no-fault
laws): Guy B Mann, Compensating Auto Aceident Victims, BESTS INS NEWS (Fire & Casualty
Edo. Dee 19650 at 14 (samey. See generally WITT, supra note 16, at 191-96 (deseribing the
oppozition of the bar to no-fault compensation syv=tems for automobile accident= m the 1930<);
Simon, supra note 154, at 328 (same).

3410 What Does the Future Hold?, 1 FORTHE DEF. 9. 10 (1960).
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“moral principle™ of fault, and the significance of “preserv[ing] and
maintainfing] the very institution of trial practice itself.™" It 1is
particularly difficult to accept these arguments when they are raised
as dispositive defenses against public compensation systems, even as
proponents know full well that in practice the tort system looks much
like the compensation regimes against which it 1s so often arrayed.

Our focus on the institutional dimension of the tort system is
not intended as advocacy for any particular model of how courts
should decide any individual tort case. Indeed, limitations on the
institutional competence of tort judges to manage the far-flung system
of private settlement suggest that courts may be best advised to decide
individual cases by reference to long-standing, traditional tort
standards. without regard to the private settlement institutions that
will emerge in their shadow. Our claim, however, is that this aspect of
tort 1s at best partial. Torts jurists in the law schools and in the courts
have for the most part either ignored, missed the significance of, or
maybe even been unaware of, the practices that animate the
resolution of large swaths of mature tort claims. All too often. the
consequence has been a misleading description of our torts practices
and a misleading account of the distinctive features of mass tort class
actions.

Following the von Clausewitz-inspired idea of a leading claims
adjuster from the middle of the twentieth century, we might even say
that "adjusting stands in the same relation to law as politics to the art
of war.#" Aggregate claims settlement practices are tort law by other
means,

S22 Justice in Court After the Accident, 9 FOR THE DEF. 9. 11 (1963).
343 Coordination of Defense Publications, 4 FOR THE DEF. 14, 14 (1963).

S JOHNS supra note 1820 at 395,
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