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Abstract. In the last several years, economists have learned about an 

antitrust problem of vast scope. Far from approximating the conditions of 

perfect competition as long assumed, most labor markets are characterized 

by monopsony—meaning that employers pay workers less than their 

productivity because workers lack a credible threat to quit and find a 

higher-paying job in the same market. Yet while antitrust law regulates 

labor monopsony in the same way as it regulates monopoly on the product 

market side, antitrust litigation against employers is rare. We document 

both the magnitude of labor monopsony and the paucity of cases, and 

argue that this “litigation gap” exists because antitrust case law, which has 

developed through product-side litigation, is poorly tailored to labor-side 

problems. We conclude with four proposals for reform of antitrust law so 

it can better deter labor monopsony. 

 

 

 

 Events over the last several years have drawn public attention to employers who 

have used their power over labor markets to suppress wages and control workers. In 2010, 

a group of Silicon Valley tech companies, including Apple and Google, settled a case 

brought against them by the Justice Department alleging that they had agreed not to poach 

each other’s employees in violation of section 1 of the Sherman Act.1 Then, in 2014, news 

that Jimmy John’s, the sandwich chain, imposed covenants not to compete on their low-

wage sandwich makers, provoked a public outcry.2 Two years later the company settled 

a lawsuit brought by state attorneys general by agreeing to drop the noncompetes.3 

Around the same time, academic scholarship revealed that noncompetes were ubiquitous, 

even in the contracts of low-skill workers like the sandwich workers of Jimmy John’s, 

despite being subject to strict review in the common law and generally thought to be 
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1 David Streitfeld, Engineers Allege Hiring Collusion in Silicon Valley, N.Y. Times, Feb. 28, 2014. 
2 Neil Irwin, When the Guy Making Your Sandwich Has a Noncompete Clause, N.Y. Times, Oct. 14, 2014. 
3 Will Racke, Jimmy John’s Settles Non-Compete Lawsuit, Chi. Bus. J., Dec. 8, 2016. 
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appropriate for high-skill workers in limited circumstances.4 A paper by two academics 

released in 2017 reported that numerous franchises imposed no-poaching clauses on 

franchisees;5 a year later seven franchises, including McDonald’s and Arby’s, agreed to 

drop these clauses to settle a case brought by state attorneys general.6 Meanwhile, the 

Obama administration issued a report warning of anticompetitive behavior by 

employers,7 and the Justice Department warned human resource departments to avoid no-

poaching arrangements.8 The media kept up the drumbeat by reporting the ways that 

employers—using noncompetes, mergers, no-poaching agreements, and other 

anticompetitive devices—pushed down wages.9 

 

 These events coincided with the release of several academic papers that document 

statistically the pervasiveness of labor monopsony in the United States.10 A labor 

monopsony exists when lack of competition in the labor market enables employers to 

suppress the wages of their workers. At one time, economists assumed that labor markets 

were highly competitive. If one imagines sandwich workers in a big city, for example, 

the immediate image that comes to mind is that of someone who could easily find another 

job if fired. That person could work at another restaurant, or a coffee shop, or in a 

warehouse, or as an Uber driver. Similarly, a lawyer can easily quit her law firm and join 

another. But the new research revealed that these assumptions were faulty. In fact, most 

labor markets are not highly competitive. Most labor markets are rural or semi-rural. Only 

a handful of employers cater to a thin population spread out over a large area. Even in 

densely populated areas, various frictions, including noncompetition agreements, prevent 

workers from easily finding new jobs.11 Taking advantage of these frictions, employers 

can pay below-competitive wages without worrying that they will lose employees to 

                                                 
4 Evan Starr, J.J. Prescott and Norman Bishara, Noncompetes in the U.S. Labor Force (U. Mich. L. & Econ. 
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2014. 
10 Jose Azar, Ioana Marinescu, Marshall Steinbaum and Bledi Taska, Concentration in US Labor Markets: 

Evidence From Online Vacancy Data, NBER Working Paper No. 24395 (2018); Efraim Benmelech, Nittai 

Bergman and Hyunseob Kim, Strong Employers and Weak Employees: How Does Employer 

Concentration Affect Wages?, NBER Working Paper No. 24307 (2018); Brad Hershbein, Claudia 

Macaluso and Chen Yeh, Concentration in U.S. Local Labor Markets: Evidence from Vacancy and 

Employment Data (unpub., 2018); Yue Qiu and Aaron Sojourner, Labor-Market Concentration and Labor 

Compensation (unpub., 2019). 
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competitors. Some commentators argue that the high degree of labor monopsony may 

explain stagnant wages.12 

 

 Labor monopsony is regulated by the antitrust laws, just as the more familiar 

phenomenon of monopoly is. Indeed, from an economic standpoint, monopolization of 

product markets and monopsonization of labor markets pose exactly the same challenge 

to the economy—mispricing of resources (material or human), resulting in their 

underemployment, which both harms the economy and results in inequitable outcomes. 

Because nominally antitrust law applies to monopsony as well as to monopoly,13 one 

might think there would be as much litigation against employers for labor-market 

monopsonization as there has been against firms for violating antitrust law in the product 

market.  

 

 But the opposite is the case. The antitrust laws have rarely been used against 

employers by private litigants or the government. And when they have been used—

whether by private litigants or by the government—they have been used mostly against 

the most obvious forms of anticompetitive conduct, like no-poaching agreements. Much 

under-the-radar activity has been unaddressed. 

 

 Our major goal in this Article is to draw attention to, and explain, this “litigation 

gap,” the gap between the largeness of the labor monopsony problem and the smallness 

of the legal response. Building on earlier work,14 we also offer four reform proposals. We 

propose more liberal standards for proving collusion under section 1 of the Sherman Act; 

stronger protections against monopsony under section 2; government review of the labor-

market effects of mergers under section 7 of the Clayton Act; and a ban on arbitration 

clauses that prohibit class actions in employment contracts. 

 

We write on a relatively clean slate. The law review literature contains some now-

dated writing that was motivated by 1990s-era antitrust litigation against hospitals and 

                                                 
12 Noam Schieber and Ben Casselman, Why Is Pay Lagging? Maybe Too Many Mergers in the Heartland, 

N.Y.  Times, Jan. 25, 2018, https://www.nytimes.com/2018/01/25/business/economy/mergers-worker-

pay.html; Lydia DePillis, Big Companies Used to Pay the Best Wages. Not Anymore, CNNMoney, Jan. 

18, 2018, http://money.cnn.com/2018/01/18/news/economy/big-companies-wages/index.html; Mark 

Whitehouse, U.S. Labor Markets Aren’t Truly Free, Bloomberg, Oct. 21, 2018, 

https://www.bloomberg.com/view/articles/2018-10-21/free-markets-could-make-workers-better-off. 
13 As the Supreme Court has observed, the “kinship between monopoly and monopsony suggests that 

similar legal standards should apply to claims of monopolization and to claims of 

monopsonization.” Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co., Inc., 549 U.S. 312, 322 

(2007). Long before, in Anderson v. Shipowners’ Ass’n of Pac. Coast, 272 U.S. 359 (1926), the Court 

recognized a claim by workers based on a no-poaching agreement. In recent years, many lower courts have 

recognized that the antitrust laws apply to labor monopsony. See, e.g., O’Bannon v. Nat’l Collegiate 

Athletic Ass’n, 802 F.3d 1049 (9th Cir. 2015). 
14 Marinescu & Posner, supra note *; Ioana Marinescu and Herbert Hovenkamp, Anticompetitive Mergers 

in Labor Markets, Faculty Scholarship at Penn. Law 1965 (2018); Suresh Naidu, Eric A. Posner and E. 

Glen Weyl, Antitrust Remedies for Labor Market Power, 132 Harv. L. Rev. 536 (2018). 
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sports leagues.15 But because of the widespread background assumption that labor 

markets are competitive, this litigation did not spur a more general discussion of the 

effectiveness of antitrust law for addressing labor monopsony. In the last year or so, a 

few articles have begun to come to grips with the latest economic research, but have 

focused on relatively narrow aspects of it, such as mergers.16 In this Article, we broaden 

the focus. 

 

Our Article is also related to a recent surge in academic writing among antitrust 

scholars who argue for more robust antitrust enforcement.17 This writing has emerged in 

the wake of economic research that shows that U.S. product markets have become 

significantly more concentrated over the last several decades, in part because of weak 

merger review by the U.S. government.18 Yet while authors writing in the newly 

reinvigorated antitrust literature have proposed a range of novel reforms for strengthening 

antitrust law, they have ignored  the problem of labor monopsony. Our approach focuses 

on the major victims of economic stagnation and widening inequality—the workers, 

especially lower-skill workers. 

 

 We start in Part I with a review of the theory of labor monopsony and the recent 

economic literature that documents its vast influence on labor conditions. In Part II, we 

discuss the law, specifically sections 1 and 2 of the Sherman Act, and section 7 of the 

Clayton Act. We show how the law can be used against labor monopsony, and discuss 

reasons why it has fallen short. In Part III, we propose four reforms to cure these failures. 

 

I. Economic Background 

 

A. Theory 

 

 When employers establish wages and working conditions, they seek to minimize 

their labor costs while attracting the workers they need in the production process. In a 

                                                 
15 See John A. Litwinski, Regulation of Labor Market Monopsony, 22 Berkeley J. Emp. & Lab. L. 49 

(2001); Jeff Miles, The Nursing Shortage, Wage-Information Sharing Among Competing Hospitals, and 

the Antitrust Laws: The Nurse Wages Antitrust Litigation, 7 Hous. J. Health L. & Pol’y 305 (2007); Laura 

Alexander, Monopsony and the Consumer Harm Standard, 95 Geo. L.J. 1611 (2007).  
16 In addition to the articles cited in supra note 9, see Naidu and Posner, Labor Monopsony and the Limits 

of the Law (unpublished manuscript, 2018); Clayton J. Masterman, Note, The Customer Is Not Always 

Right: Balancing Worker and Customer Welfare in Antitrust Law, 69 Vand. L. Rev. 1387 (2016). 
17 See, e.g., Carl Shapiro, Antitrust in a Time of Populism, 61 Inter’l J. Indus’l Org. 714 (2018). For a 

symposium devoted to this topic, see Unlocking Antitrust Enforcement, 127 Yale L.J. 1916 (2018), 

especially the introduction, by Jonathan B. Baker, Jonathan Sallet, and Fiona Scott Morton. Other writings 

in this vein include Tim Wu, The Curse of Bigness (2018); Lina M. Khan, Amazon’s Antitrust Paradox, 

126 Yale L.J. 710 (2017). 
18 See, e.g., Gustavo Grullon, Yelena Larkin and Roni Michaely, Are U.S. Industries Becoming More 

Concentrated?, Rev. Finance (forthcoming 2019) (yes); Germán Gutiérrez and Thomas Philippon, 

Declining Competition and Investment in the U.S., NBER Working Paper No. 23583 (2017) (unpublished) 

(documenting decline of competition). 
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perfectly competitive labor market, where workers can at no cost quit and obtain 

comparable work at alternative employers, the employer pays a wage equal to the 

worker’s marginal revenue product—the amount of value that the worker adds to the 

employer’s bottom line. Such a wage “clears” the market, attracting all workers willing 

to work in return for it, and thus can be taken as a baseline for evaluating actual labor 

market conditions.19 

 

 Real-world wages deviate from the competitive ideal for many reasons, but our 

focus is the problem of employer monopsony—the ability to set wages below the 

marginal revenue product. There are three major sources of monopsony: concentration, 

search frictions, and job differentiation. 

 

 Concentration means that only one or a few employers hire a particular kind of 

worker in an area where workers reside and commute.20 When few employers exist, 

workers who are underpaid by their existing employer are limited in their ability to quit 

and work for an alternative employer for a higher wage. This allows the incumbent 

employer to suppress the wage. Employer concentration also facilitates overt or tacit 

collusion, for example, where one firm acts as a “wage leader” by periodically 

announcing wage increases that other firms match. 

 

 Search frictions refer to the difficulty faced by workers of finding new jobs if they 

are unsatisfied with their existing employer or are fired or laid off.21 Search frictions exist 

because workers may be unaware of alternative employment opportunities in the area or 

elsewhere; or, while they may know that other employers are hiring, they have trouble 

comparing jobs because of various intangibles like the work environment. Even in the 

presence of good information and comparable jobs, a coordination problem leads to 

search frictions: workers do not know which firms other workers are applying to, so 

workers will end up over-applying to some jobs and under-applying to others. Workers 

who happen by chance to have applied to jobs  that many others workers have also applied 

to have a low probability of getting hired, which increases the time it takes to find a job. 

If finding a job is hard and risky, then workers will settle for a low-wage offer rather than 

keep searching.22 

 

 Job differentiation refers to the way that different employers offer workers 

different packages of amenities—including, for example, shift flexibility, childcare, 

vacation and sick time, and the overall atmosphere at work, such as whether it is intense, 

                                                 
19 For the basic economics of labor markets and monopsony, see, e.g., Ronald G. Ehrenberg and Robert S. 

Smith, Modern Labor Economics: Theory and Public Policy 130-45 (12th ed. 2015). 
20 Azar et al., supra note 10. 
21 Alan Manning, Imperfect Competition in the Labor Market 973, in 4 Handbook of Labor Economics 

(Orley C. Ashenfelter & David Card, eds., 2011) [hereinafter, Manning, Imperfect Competition]; see also 

Alan Manning, Monopsony in Motion: Imperfect Competition in Labor Markets (2003), which was an 

important stimulus for the modern literature. 
22 Manning, Imperfect Competition, supra note 21, at 976-78. 
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relaxed, noisy, collegial, or competitive. Workers sort themselves across employers 

according to the amenities that are offered, but as a result they may become vulnerable to 

wage suppression because they cannot credibly threaten to leave one job for another 

where the amenities are quite different.23 

 

 Antitrust law has traditionally been concerned with the problem of concentration. 

Thus, in many if not most antitrust cases, the plaintiff must start by proving that the 

defendant possesses market power—meaning that the defendant controls a large share of 

a market and that only a few other firms control large shares as well. For product markets, 

an example would be Coca-Cola, which controls about 43% of the nationwide non-

alcoholic beverages market.24 For labor markets, an example would be Home Depot, 

which controlled 100% of the market for cargo and freight agents in 142 commuting 

zones (out of the 709 commuting zones throughout the United States) in 2016.25  

However, antitrust law is more broadly concerned with any friction that could allow a 

firm to charge prices above the competitive level for goods and services, and to pay prices 

below the competitive level when it buys goods, services, or labor. 

 

 Employers with monopsony power, whatever its source, can suppress wages (and 

degrade working conditions) in order to save labor costs. While some workers will quit 

as a result, an employer with monopsony power gains more in reduced labor costs than it 

loses from lower production. Both types of workers—those who continue working and 

those who quit—suffer from this state of affairs, and there is also harm to the economy 

as a result of the lower level of production. 

 

 Still, the distinction between concentration and the other sources of labor 

monopsony—search frictions and job differentiation—is important. Some antitrust 

doctrines are directed only to the problem of concentration. Blocking a merger, for 

example, can prevent concentration but it cannot lower search costs or counter job 

differentiation. But it is important to see that the other sources of labor monopsony can 

play a role in antitrust analysis. Search frictions and job differentiation can be the source 

of entry barriers that preserve a firm’s monopsony, and under antitrust law the actions of 

a monopsonist—for example, its efforts to extend the monopsony into other markets—

are subject to special scrutiny. We will abstract from these distinctions henceforth, but 

they should be kept in mind.26 

 

                                                 
23 Id. 
24 Coca-Cola Company’s Market Share in the United States from 2004 to 2017, Statista, 

https://www.statista.com/statistics/225388/us-market-share-of-the-coca-cola-company-since-2004/.  
25 Based on the Burning Glass Technologies data and market definition used in Azar et al., supra note 10. 
26 Because antitrust law focuses mainly on concentration, and can have only a limited impact on the other 

two sources of labor monopsony, even hypothetically perfect enforcement of antitrust law would leave a 

significant amount of labor monopsony intact. For a discussion, see Naidu & Posner, supra note 16, at 13-

16. 
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B. The Monopsony Landscape 

 

Monopsony prevails in a large number of US labor markets. Recent empirical 

work has documented this phenomenon by using the Herfindhal-Hirschman Index (HHI), 

which is widely used to assess monopoly power in the product market. The HHI for a 

product market equals the sum of the squares of the market share of the firms that compete 

within that product market, multiplied by 10,000. For example, if two firms divide the 

market equally, the HHI equals 5,000 (0.52 x 0.52 * 10,000).  An HHI of zero represents 

the theoretical ideal of perfect competition, while an HHI of 10,000 represents a product 

market dominated by a single monopolist. The value of the index is higher when there 

are fewer firms selling a product or when one firm dominates the market (for example, 

for two firms the HHI is higher when one firm sells 90 percent of products and the other 

10 percent than when each of the two firms sells 50 percent of products)—as these are 

the conditions in which the competitive harm caused by market concentration is greatest. 

 

The Department of Justice and the Federal Trade Commission’s Horizontal 

Merger Guidelines use the HHI to establish the conditions under which mergers and 

acquisitions among competitors are lawful.27 An HHI above 1,500 means that a market 

is “moderately concentrated,” and an HHI above 2,500 means that a market is “highly 

concentrated.” When firms seek to merge in a market with a high HHI and when the 

merger would significantly increase the HHI, the government presumes that the merger 

is anticompetitive and may block it. 

 

The HHI for a labor market is calculated in the same way as the HHI for a product 

market, except that the market share is the firm’s share of a labor market, rather than its 

share of a product market. To measure labor market concentration, we look at the number 

of vacancies in a particular labor market, and calculate the HHI based on each firm’s 

share of those vacancies. A market where four firms post 25% of jobs each is highly 

concentrated with an HHI of 2,500. But before we go further, we should explain how 

labor markets are defined. 

 

1. Labor Markets 

 

The labor market definition has three elements: type of job (or skills); geographic 

scope; and time. First, we define a labor market by the type of job. The empirical literature 

relies on a list of “Standard Occupational Classifications” (SOC) maintained by the 

Bureau of Labor Statistics,28 and more specifically an occupation at the 6-digit SOC level, 

which represents a fairly specific definition of a job or occupation. Unfortunately, even 

the detailed 6-digit SOC level is probably too broad for labor market definition. For 

                                                 
27 U.S. Dep’t of Justice and F.T.C., Horizontal Merger Guidelines (2010), 

https://www.justice.gov/atr/horizontal-merger-guidelines-08192010.  
28

 See United States Dept. of Labor, Occupational Employment Statistics (2016), available at 

https://www.bls.gov/oes/current/oes_stru.htm. 
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example, “accountants and auditors” (13-2011) may be excessively broad because an 

experienced accountant may consider only a “senior accountant” job title position rather 

than the position of a junior or entry-level accountant.29 Still, the SOC level is convenient 

for empirical work; because the SOC level is probably too broad, it also serves as a 

conservative assumption, with the result that the literature likely understates the degree 

of labor market concentration. 

 

One may object that the SOC level is in fact also too narrow, at least for some 

workers. An accountant may tire of accounting and apply for a job as a manager of a 

business, or go to medical school and start over as a doctor. However, the key question 

is: when faced with lower wages, how likely is a worker to apply to a different job, or to 

quit a current job? The evidence shows that workers are not very sensitive to wages when 

choosing where to apply30 or whether to quit a current job.31 This limited sensitivity of 

workers to wages implies that employers have the latitude to lower wages below workers’ 

marginal productivity without causing a large number of workers to quit.  

 

Even though many occupations seem quite similar, the costs of switching 

occupations is high. Workers are more likely to switch between occupations that are 

similar in the kinds of tasks that are performed. However, the dissimilarity between tasks 

performed in different jobs is not the main barrier to transition across occupations;32 this 

task dissimilarity accounts for only 14% of the cost of switching occupations.33 Even 

between two very similar occupations, moves are hampered by other types of entry costs, 

including re-training and occupational licensing. Removing all barriers to mobility would 

increase occupational switches by about ten times. The upshot is that, just because two 

occupations seem very similar, it does not mean that cost of switching from one to the 

other is low. 

 

Because of high occupational switching costs, workers do not react strongly to 

changes in wages across occupations. The costs of switching across occupations can be 

estimated by comparing actual occupational switches with the occupational switches that 

would happen if workers simply went to the highest paying occupation. Using this 

reasoning, studies estimate that switching occupations can entail a loss between half a 

year and three years of earnings.34 These losses are significant, and therefore it is plausible 

                                                 
29 Ioana Marinescu and Ronald Wolthoff, Opening the Black Box of the Matching Function: The Power of 

Words, NBER Working Paper No. 22508 (2016). 
30 Id; Jose Azar, Ioana Marinescu and Marshall Steinbaum, Measuring Labor Market Power Two Ways, 

Am. Econ. Ass’n Papers & Proc. (forthcoming 2019). 
31 Manning, Imperfect Competition, supra note 21, at 973. 
32 Guido Matias Cortes and Giovanni Gallipoli, The Costs of Occupational Mobility: An Aggregate 

Analysis, 16 J. Eur. Econ. Ass’n 275 (2018). 
33 Id., at 279. 
34 Erhan Artuç and John McLaren, Trade Policy and Wage Inequality: A Structural Analysis with 

Occupational and Sectoral Mobility, 97 J. Int’l Econ. 278 (2015); Etienne Lalé, Worker Reallocation 

Across Occupations: Confronting Data with Theory, 44 Lab. Econ. 51 (2017).  
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that an employer that monopsonizes an occupation can impose a substantial wage cut 

without driving away many workers. 

 

Second, we define the geographic scope of the market as the area where most 

workers work and live, and more specifically a commuting zone (CZ). Commuting zones 

are geographic area definitions comprising clusters of counties that were developed by 

the United States Department of Agriculture (USDA),35 based on patterns of commuting. 

As we will discuss below, CZs are only approximations because some workers may 

commute across CZs, while others may refuse to take a job at the far end of the CZ in 

which she currently works. A very few labor markets—like the market for CEOs—may 

be national or international in scope. But again the results of the studies analyzing the 

impact of labor market concentration on wages are robust to different definitions of the 

geographic scope of the labor market, which suggests that the precise definition does not 

matter.36 

 

Third, the labor market must be limited in time because job seekers can afford to 

be unemployed only for a limited period of time. The median duration of unemployment 

was about a quarter in 2016. In sum, we define a labor market as the combination of a 6-

digit SOC occupation, a commuting zone, and a quarter, for example, accountants and 

auditors in Philadelphia in the first quarter of 2016. 

 

2. Labor Market Monopsony 

 

 Labor market monopsony prevails when employers can pay workers wages below 

the competitive rate because of their high switch costs. As we noted above, monopsony 

has three sources: concentration, search frictions, and job differentiation. It is convenient 

to distinguish concentration because of the central role that it plays in antitrust role, so 

henceforth we will refer to concentration and non-concentration (that is, search frictions 

or job differentiation) sources of monopsony. 

 

 Elasticity. The most direct measure of labor market monopsony is labor supply 

elasticity, which refers to workers’ sensitivity to wages. Elasticity of infinity means that 

a worker will quit (or not take a job) if the wage is reduced even a tiny amount below the 

competitive wage, while elasticity of zero means that a worker will stay put (or still take 

a job) even if the wage is reduced significantly. As a rough rule of thumb, and drawing 

on the product-market literature, we say that a monopsony exists—that is, a problem that 

deserves legal attention of some sort—if a small but significant non-transitory reduction 

in wages (5% is a rule of thumb) will not result in a substantial reduction in employment, 

                                                 
35

 See U.S. Dep’t of Agriculture, Commuting Zones and Labor Market Areas (2012), available at 

https://www.ers.usda.gov/data-products/commuting-zones-and-labor-market-areas/. 
36 Benmelech et al., supra note 10; Kevin Rinz, Labor Market Concentration, Earnings Inequality, and 

Earnings Mobility, Center for Economic Studies, US Census Bureau Working Paper 2018-10 (2018); 

Hershbein et al., supra note 10; Qui & Sojourner, supra note 10. 
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given quitting and hiring rates.37 As a rough point of reference, consider an elasticity of 

2, which is common across labor markets.38 An elasticity of 2 means that a 10% increase 

in wages entails a 20% increase in a firm’s employment. If the elasticity is below 2, then 

an employer that monopsonizes a labor market can profitably reduce wages by 5%. 

 

HHI. The HHI for a labor market is calculated in the same way as the HHI for a 

product market, except that the market share is the firm’s share of a labor market, rather 

than its share of a product market. To measure labor market concentration, we look at the 

number of vacancies in a particular labor market, and calculate the HHI based on each 

firm’s share of those vacancies. A market where four firms post 25% of jobs each is 

highly concentrated with an HHI of 2,500. 

 

Relationship between Elasticity and HHI. The elasticity measure reflects all three 

sources of monopsony power, while the HHI measures only concentration. Thus, for any 

market, the HHI necessarily understates employer power. Nonetheless, HHI and elasticity 

are correlated. Across all labor markets, a 10% increase in HHI is associated with a 2.2% 

decrease in a measure of the labor supply elasticity.39 Across markets, wages decline with 

HHI, even after we control for the labor supply elasticity: this shows that concentration 

is an important determinant of wages, even after we account for labor market frictions 

captured by the labor supply elasticity.40 Because of the traditional role of HHI in antitrust 

enforcement, we will focus on HHI in this Article. 

 

Market power. Any labor market can be more or less monopsonistic, but there is 

another variable of interest: the power of any particular employer, which is usually 

measured in terms of market share. If a market is highly concentrated, there will typically 

be one, two, or three very large employers, and these employers will usually be the focus 

of antitrust law. It is also possible for a market to be less highly concentrated but still 

inelastic—for example, if there are high job search costs. These markets pose a challenge 

to antitrust enforcement because the various small employers probably do not take any 

actions that could be penalized, and hence deterred, in a practical way. 

 

B. Empirical Findings 

 

We can now turn to the results of the empirical literature. According to a leading 

study, in 2016, labor market concentration exceeded the high concentration threshold of 

2,500 Herfindhal-Hirschman Index in 60% of US labor markets.41 These highly 

                                                 
37 Cf. Horizontal Merger Guidelines, supra note 27, § 4.1 (describing the rule for product markets); Naidu, 

Posner, & Weyl, supra note 19, at 574-75. 
38 Azar et al., supra note 10, at 10. 
39 Azar, Marinescu & Steinbaum, supra note 30. In this paper, the labor supply elasticity is approximated 

by the application elasticity, i.e., the percent increase in applications that results from a percent increase in 

the advertised wage. 
40 Id. 
41 Azar et al., supra note 10. 
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concentrated markets account for 20 percent of U.S. employment. Larger cities generally 

have lower labor market concentration while labor markets are more concentrated in rural 

areas: for example, the labor markets in the Chicago commuting zone have a low average 

concentration (HHI of 301), while the labor markets in Kankakee and Iroquois counties 

(which form a commuting zone immediately south of the Chicago commuting zone) have 

a very high average concentration (HHI of 5,184, see red area in the Figure 1 below42). 

More broadly, the five least concentrated commuting zones have an average HHI below 

400 and are: Los Angeles, New York, San Francisco, Philadelphia, and Chicago. The five 

most concentrated commuting zones are all in rural areas and have an average HHI above 

8,800. This geographical variation reflects a well-understood fact about commuting: there 

is only so far that people are willing to commute. So in a densely populated area, there 

will be more employers, and hence more competition among employers for workers. 

Labor market concentration also varies across regions of the country, with higher 

concentration across a broad swath of the middle of the country. 

 

                                                 
42 Id. 
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Among the 30 largest occupations, the least concentrated occupation is “registered 

nurses” while the most concentrated is “marketing managers.” Among these common 

occupations, the top seven most concentrated occupations—marketing managers, 

management analysts, computer systems analysts, financial analysts, information security 

analysts, web developers, software developers who specialize in applications—are all 

highly skilled, but below there are a variety of high and low skilled occupations, including 

medical and health service managers, and customer service representatives.43 These 

findings accord with economic theory. Many different employers hire low-skill workers 

such as customer service representatives or secretaries and administrative assistants, 

while a high-skill worker invests in skills that may be suitable for only a small number of 

employers. But labor monopsony harms low-skill workers as well, especially in rural 

areas where few employers of any kind exist in any given commuting zone. 

 

                                                 
43 Id., Figure 4. 
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Higher concentration is associated with lower wages for workers. An increase in 

HHI by 10% in a given labor market is associated with a decrease in posted wages for job 

vacancies by 0.4% to 1.5%.44 To illustrate, a legal secretary is looking for a job in 

Columbus, Ohio. The average pay there is about $33,000 a year, and the HHI is 2,969, 

already above the high concentration threshold. Suppose that, following a merger of law 

firms, the HHI increases by 27% to 3,762. This means that the wage for a legal secretary 

would decrease by up to 1.5%*2.7*33,000=$1,337. Thus, as a result of the merger, new 

legal secretary jobs in Columbus, Ohio would pay $31,663 per year instead of $33,000, 

all else equal. 

 

To understand the effect of concentration on a worker’s life, we can look to a farm 

equipment mechanic named Matt Gies, whose woes were chronicled in a New York 

Times article.45 Mr. Gies was raised on a farm and always wanted to repair farm 

equipment. As a young man, he was hired by a local farm equipment distributor. Later, 

Mr. Gies’s employer was purchased by a bigger corporation, Riesterer & Schnell. His 

hours increased and his pay stayed almost flat, so he quit. However, he could not find 

another job as a farm equipment mechanic because most of these jobs were offered by 

Riesterer & Schnell, which owned several local distributors. This pattern is consistent 

with the very high level of labor market concentration for farm equipment mechanics in 

the whole U.S.46 While Mr. Gies was able to find other jobs, these jobs did not bring him 

the same satisfaction and at the time that the Times published its article about him he was 

still looking for a job as a farm equipment mechanic, while doing occasional freelance 

repair work for acquaintances. 

 

It is sometimes assumed that labor market and product market concentration 

coincide, as a result of which antitrust enforcement aimed at product market concentration 

would take care of labor market concentration as well. However, the data shows that labor 

market concentration is distinct from product market concentration and that it is labor 

market concentration rather than product market concentration that tends to depress 

wages. While labor market concentration is higher for more product-concentrated 

industries than for less product-concentrated industries, this pattern is not very strong.47 

For example, plastic product manufacturing and cement and concrete product 

manufacturing both have a product market HHI below the low concentration threshold. 

However, the top occupation in plastics, “Molding, Coremaking, and Casting Machine 

Setters, Operators, and Tenders, Metal and Plastics,” has an HHI above 5,000. By 

contrast, the top occupation in cement and concrete is “Heavy and Tractor-Trailer Truck 

Drivers,” which has a very low labor market HHI below 500. A more familiar example 

is mining. Mines are often the only significant employers in a commuting zone, and hence 

                                                 
44 Jose Azar, Ioana Marinescu, and Marshall Steinbaum, Labor Market Concentration, NBER Working 

Paper No. 24147 (2017). 
45 Schieber & Casselman, supra note 12. 
46 Azar, Marinescu & Steinbaum, supra note Error! Bookmark not defined.. 
47 Azar et al., supra note 10. 
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the labor market for skilled miners is typically concentrated; but mines sell their products 

into national or global markets that are usually competitive. This shows that antitrust 

enforcement cannot rely on product market concentration to capture the degree of 

competition in the labor market. 

 

The recent discovery that most labor markets are highly concentrated led some  

commentators to speculate that rising labor market concentration explains the stagnation 

of wages since the 1970s. But the story is more complex. Labor market concentration 

decreased between 2000 and 2010 and has increased after 2010.48 If we define a labor 

market by an industry (and commuting zone) rather than an occupation (and commuting 

zone), the data allow us to go back further in time to 1970, and indicates that industry-

based labor market concentration decreased between 1970 and 2010 before shifting 

direction in 2010.49 The decline in industry-based labor market concentration is partly 

driven by the increasing entry of large firms in commuting zones, for example, Walmart. 

Because concentration has decreased since 2000, rising concentration alone cannot 

explain wage stagnation. However, this is no reason for lax antitrust enforcement since 

labor market concentration has suppressed wages even in the recent period during which 

concentration has been lower than in the early 2000s.50 

 

For another angle on the problem of monopsony, we can look at elasticity 

numbers rather than HHI.  One way of measuring the labor supply elasticity is to estimate 

how the number of applications changes when posted wages increases. The average 

elasticity across markets is about 0.43, implying that a 10% increase in posted wages 

increases the number of applicants to a vacancy by 4.3%.51 For 80% of workers living in 

the less densely populated commuting zones, the elasticity is very small and close to zero. 

Even in the 1% most densely populated areas, the elasticity is no greater than 5, a level 

well below 10, a figure that roughly approximates perfect competition.52 Thus, the 

common intuition that cities have perfectly competitive markets turns out to be false. 

 

The negative relationship between labor market concentration and wages in the 

United States has been confirmed using different data sources, time periods, and 

definitions of the labor market.53 Importantly, some of these studies used administrative 

data on employment, which shows that potential issues with job vacancies data are not 

driving the results. Studies have also specifically investigated the impact of mergers. One 

recent study looks at mergers from 1978 to 2016 between competing manufacturing firms 

that each owned at least one plant in a local labor market. The study measured how the 

                                                 
48 Qui & Sojourner, supra note 10. 
49 Rinz, supra note 36; Hershbein et al., supra note 10. 
50 Azar, Marinescu & Steinbaum, supra note Error! Bookmark not defined.. 
51 Azar, Marinescu & Steinbaum, supra note 30.  
52 Suresh Naidu, Eric A. Posner and E. Glen Weyl, Antitrust Remedies for Labor Market Power, 132 

Harv. L. Rev. 536 (2018). 
53 See Benmelech et al., supra note 10; Rinz, supra note 36; Hershbein et al., supra note 10. 
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mergers increased HHI, and then measured the wage impact of the HHI increase induced 

by mergers. The study found that the mergers, through their effect on HHI, suppressed 

wages at an economically substantive and statistically significant level.54 Another study 

focuses on hospital mergers and shows that, when the merger significantly increases the 

labor market HHI, the wages of specialized personnel decrease.55 That study also found 

that the wages of skilled hospital personnel are about 5% lower in markets above 2,500 

HHI compared to perfectly competitive markets, and these same wages are about 18% 

lower in monopsony labor markets with 10,000 HHI. These additional studies of 

monopsony also show that, when unionization is higher, the negative wage impact of 

HHI56 and HHI-increasing mergers57 is lessened. While concentration could be associated 

with uncontrolled-for variables that reduce wages, the negative impact of mergers on 

wages confirm that market power is one of the reasons why we observe a negative 

association between wages and concentration. 

 

Theory predicts that labor market concentration should decrease employment as 

well as wages. However, determining whether concentration reduces employment 

because of monopsony is tricky because concentration could also lower employment as 

a result of efficiencies: for example, two hospitals that merge no longer need two 

accounting departments, and thus may be able to fire accountants and support staff 

without losing productivity. The study of hospital mergers found negative wage effects 

but no output or employment effects.58 This null effect on output and employment makes 

the anticompetitive wage suppression effect more convincing, since it is difficult to 

ascribe the wage reduction to a decline in labor demand for specialized hospital personnel. 

Wages plausibly decreased because workers’ bargaining power declined in the face of 

higher labor market concentration. Even when employment does not decline as a result 

of an increase in concentration, there are other ways employers can use their better 

competitive position: for example, evidence from all U.S. labor markets shows that, when 

labor market concentration increases, employers require higher skill levels for the same 

type of job.59 To the extent that employers can hire more skilled workers for the same or 

a lower wage level, labor market concentration depresses the rewards to productive work 

even more than is apparent by just looking at the average wage in an occupation. 

 

While the unemployment rate in the U.S. economy in January 2019 is very low at 

4.4%, the share of working age Americans who participate in the labor market is still 

below the level prior to the 2008 recession.60 Low wages from the monopsony power 

exercised by employers may discourage workers from looking for jobs. 

                                                 
54 Benmelech et al., supra note 10, at 18. 
55 Elena Prager and Matt Schmitt, Employer Consolidation and Wages: Evidence from Hospitals (2018). 
56 Benmelech et al., supra note 10. 
57 Prager & Schmitt, supra note 55. 
58 Id. 
59 Hershbein et al., supra note 10. 
60 Bureau of Labor Statistics, Labor Force Statistics From the Current Population Survey, 

https://data.bls.gov/pdq/SurveyOutputServlet (visited on February 17, 2019). 
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Overall, given the negative relationship between labor market concentration and 

wages, and the pervasiveness of labor market concentration in the United States, the time 

is ripe for labor-side antitrust litigation. 

 

II. The Antitrust Litigation Gap 

 

 Antitrust law is embodied in statutes that prohibit anticompetitive practices in any 

kind of market. The most important of these statutes are section 1 of the Sherman Act, 

which prohibits “restraints of trade;” section 2 of the Sherman Act, which prohibits 

monopolization; and section 7 of the Clayton Act, which prohibits mergers that 

substantially lessen competition. The courts have acknowledged that the law applies to 

labor markets as well as to product and other markets, and on a number of occasions 

employers have been held liable for anticompetitive labor market practices or settled 

lawsuits that challenged such practices. But cases against labor monopsonists are 

extremely rare. In this Part, we provide the legal background and then turn to explanation. 

 

A. The Law 

 

 The Sherman Act is a short, ambiguous statute that sought to tackle the problem 

of market concentration during the Gilded Age. Politicians and commentators at the time 

did not make a sharp distinction between product markets and labor markets. They 

worried that the immense trusts that monopolized sectors of the economy—oil, steel, 

sugar, railroads—posed a broad economic and political threat. The word “monopsony” 

would not be coined until decades later, but everyone understood that the trusts could 

suppress the wages of workers as well as raised the prices of goods.61 Thus, when section 

1 declares in broad terms that “Every contract, combination in the form of trust or 

otherwise, or conspiracy, in restraint of trade or commerce among the several States, or 

with foreign nations, is declared to be illegal,”62 it refers to restraints of trade that suppress 

wages as well as restraints of trade that raise prices. Likewise, when section 2 imposes 

penalties on “Every person who shall monopolize, or attempt to monopolize, or combine 

or conspire with any other person or persons, to monopolize any part of the trade or 

commerce,”63 it encompasses monopsonization as well as monopolization. Similarly, the 

Clayton Act of 1914, which strengthened antitrust law, made no distinction between 

product and labor markets. Section 7 prohibits stock acquisitions where “the effect of 

                                                 
61 William Letwin, Law and Economic Policy in America: The Evolution of the Sherman Antitrust Act 58-

59, 70 (1965). At the same time, organized labor did not lobby for the Sherman Act or demand antitrust 

investigations. Unions realized that an employer may refuse to raise wages because it feared that higher 

labor costs would force it to raise prices and lose market share, and that therefore combinations of 

employers may be more willing to raise wages than individual employers. For a contemporary account, see 

1 Arthur J. Eddy, The Law of Combinations 247-49 (1901); and for a more recent history, see David Brody, 

Workers in Industrial America: Essays on the Twentieth Century Struggle 21-32 (1980). 
62 15 U.S.C. § 1. 
63 15 U.S.C. § 2. 
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such acquisition may be substantially to lessen competition, or to tend to create a 

monopoly.”64 The Supreme Court has confirmed that antitrust law applies to labor 

markets in the same way that it applies to product markets.65 Thus, one would expect 

similar patterns of litigation with respect to both markets. 

 

1. Sherman Act, Section 1 

 

 Product markets. Under section 1, firms are prohibited from entering agreements 

that have an anticompetitive effect. Some agreements are presumptively (“per se”) illegal 

because they are very likely to stifle competition. Most price-fixing agreements are per 

se illegal, because they prevent price competition, though there are some unusual cases 

where price-fixing may be necessary for the goods to be produced. Agreements to divide 

a market geographically or to limit competition over customers are also typically per se 

illegal. However, most agreements are more complex and require a “rule of reason 

analysis,” where the court must determine that the conspirators possess sufficient market 

power to be able to restrain competition, and that the agreement lacks a procompetitive 

justification. Vertical restraints of trade—agreements between parties at different 

locations on the distribution chain—are subject to rule of reason analysis. Because the 

parties to the agreement do not compete, the agreement is not obviously anticompetitive, 

and so then the question becomes whether the agreement enables one party (or both 

parties) to block competition from its (or their) competitors.66 

 

 Courts routinely adjudicate section 1 product market cases. A Westlaw search 

suggests about 50 cases per year.67 The cases are far too diverse to summarize, but a few 

general points can be made. Defendants include many of the largest and most important 

corporations in the United States. Many of the cases involve blatant antitrust violations 

(some of which resulted in criminal prosecution), where top executives met secretly to 

set prices or carve out product or geographic markets. A huge number of cases involve 

more subtle settings, where, for example, competitors exchange pricing information, 

conduct joint ventures, participate in trade associations, and agree with upstream 

suppliers or downstream buyers to limit resale, control quality, refuse to deal with 

competitors, and so on. 

 

 Labor markets. Section 1 applies to agreements to restrain competition in labor 

markets in the same way as it applies to product markets. Plaintiffs benefit from the per 

se rule when the agreement involves simple wage-fixing agreements.68 Otherwise, with a 

                                                 
64 15 U.S.C. § 18. 
65 See supra note 13. 
66 Herbert Hovenkamp, The Rule of Reason, 70 Fla. L. Rev. 81 (2018). 
67 Based on a Westlaw search for “section /3 1 /3 sherman +1 act & product +1 market” (January 18, 2019), 

which yielded 47 hits for the last year, and 161 hits for the last three years. 
68 DOJ/FTC Guidelines, Statement 6(B) at 64; Fleischman v. Albany Med. Ctr., 728 F. Supp. 2d 130, 162 

(N.D.N.Y. 2010) (denying motion to dismiss per se wage-fixing claim). 
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few exceptions,69 they have been forced to contend with the rule of reason. They must 

thus show that the defendants enjoy market power sufficient for them to restrain labor 

market competition, and that the agreement actually hinders rather than advances 

competition. 

 

 Courts rarely adjudicate section 1 labor market cases. A Westlaw search suggests 

about 5 cases per year, about a tenth of the results for product market cases.70 And about 

half of these cases involve the special setting of sports leagues.71 In the sports league 

cases, a league—the National Football League, the National Collegiate Athletic 

Association—coordinates various businesses that operate teams that compete against 

each other. The league agreement may restrict competition in multiple ways, for example, 

by regulating how much the teams pay players—in the NCAA case, the teams pay the 

players nothing. Courts use rule of reason analysis to distinguish restrictions that are 

necessary to ensure that league play is possible, and those that merely suppress 

compensation for athletes 

 

 The remaining cases are more straightforward lawsuits against competitors in a 

particular industry who are accused of holding down wages. In Fleischman v. Albany 

Medical Center,72 for example, a class of registered nurses accused hospitals in the 

Albany area of agreeing to suppress wages for these employees. There are a handful of 

other such cases, mainly in the hospital industry.73 

 

 An instructive case is Todd v. Exxon, which shows the barriers facing plaintiffs 

who seek relief from monposony. Employees of fourteen oil and petrochemical 

companies alleged that the companies exchanged salary information for nonunion 

managerial, professional, and technical (MPT) employees in the industry as a part of a 

conspiracy to suppress wages. The plaintiffs argued that the companies, which jointly 

employed 80-90% of these employees, used the information to determine wages. The 

plaintiff provided statistical evidence that one of the defendants, Exxon, reduced pay over 

the relevant time period while keeping it in line with its competitors.74 

 

 The district court dismissed the case for several reasons. First, it said that the 

plaintiff failed to plausibly define what it called the “product market”—it meant the labor 

market—because the employees are not “reasonably interchangeable.” Second, it 

believed that the relevant labor market must encompass every industry in which the MPT 

employees could obtain jobs—not just the oil industry—and thus the actual market share 

                                                 
69 See infra, on franchise no-poaching cases. 
70 Based on a Westlaw search for “section /3 1 /3 sherman +1 act & labor +1 market” (January 18, 2019), 

which yielded 5 hits for the last year, and 16 hits for the last three years. 
71 Based on a Westlaw search for “section /3 1 /3 sherman +1 act & labor +1 market & league” (January 

18, 2019), which yielded 3 hits for the last year, and 9 for the last three years. 
72 728 F. Supp. 2d 130, 159 (N.D.N.Y. 2010). 
73 For a discussion, see Miles, supra note 15. 
74 Todd v. Exxon Corp., 126 F. Supp. 2d 321, 323-324 (S.D.N.Y. 2000). 
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of the defendants was much less than 80-90%. Third, the court held that the claim 

depended on the possibility of tacit coordination, but this was impossible because the 

market was not concentrated. It added that the plaintiffs had also failed to show that 

“demand for these ‘products’ is inelastic.”75 Fourth, it argued that Exxon’s wage-setting 

behavior could have been unilateral rather than pursuant to agreement, and hence the 

plaintiff had failed to allege an agreement that could survive a motion to dismiss.76 

 

 The court (or possibly the lawyers who represented the plaintiff class, or 

everyone) was seriously confused. While it is true that the plaintiff lumped together 

different types of employees—lawyers and engineers, for example—each occupation 

could certainly be a labor market, and there is no requirement that employees within each 

market be identical or fungible, whatever that might mean. Moreover, an MPT labor 

market (or group of labor markets) limited to the oil industry could exist if, as the 

plaintiffs alleged, there were special characteristics of that industry that required 

experience and training to master, as is likely the case. The court’s reference to demand 

inelasticity was also inapposite: the question was whether the supply of labor was 

inelastic in the sense that if wages were reduced in the claimed labor market(s), 

employees would have refrained from finding work elsewhere. Finally, the claim did not 

depend on agreement to suppress wages but agreement to share information, which was 

clearly alleged. The question whether the agreement to share information affected wages 

was a matter for trial. The Court of Appeals, in an opinion by then-Judge Sotomayor, 

reversed on roughly these grounds, though it too incorrectly referred to the labor market 

as a product market (probably because the plaintiffs did as well).77  

 

 While the Court of Appeals rode to the rescue, the district court’s opinion suggests 

some reasons why this type of case is so rare. The district judge clearly held a 

widespread—but incorrect—belief that labor markets are competitive, and that 

employees are not normally confined to a particular industry. Thus, he found reasonable 

allegations to be implausible. He also tripped over the product-side analogies, and as a 

result made a hash of the economics of the plaintiff’s claim. 

 

 Plaintiffs have enjoyed more success with lawsuits against employers who have 

entered no-poaching agreements—agreements not to try to hire away each other’s 

employees. In 2010, the government sued various tech firms for entering no-poaching 

                                                 
75 Id. at 327. 
76 Id. 
77 Todd v. Exxon Corp., 275 F.3d 191 (2d Cir. 2001). 
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agreement, which the firms settled.78 Piggyback litigation was also successful.79 Plaintiffs 

were helped by the egregiousness of the firms’ behavior—express promises by the tech 

companies’ CEOs not to recruit each other’s employees. 

 

Claims in more complex cases, in which agreements not to recruit are, for 

example, ancillary to settlements or other transactions, have been less successful.80 In 

Eichorn v. AT&T,81 AT&T sold one of its subsidiaries to another company, and as part 

of the transaction agreed not to hire or solicit any of the more highly compensated 

employees of that subsidiary for eight months. The employees sued, arguing that the no-

poaching agreement violated section 1. The court evaluated the transaction under the rule 

of reason standard because the agreement was ancillary to the sale of the company, and 

held in favor of the defendants. A crucial part of its analysis was its rejection of the 

plaintiffs’ market definition, which was “potential employers within a 35 mile radius of 

Holmdel/Middletown with the capacity and capability of employing or utilizing large 

numbers of persons with specialized experience in high speed data communications 

equipment of the sort Paradyne [the subsidiary] develops and makes.”82 The court said 

that the market definition should “include[] all those technology companies and network 

services providers who actively compete for employees with the skills and training 

possessed by plaintiffs.”83 It added that “there are over twenty companies that compete 

for employees with plaintiffs’ technical skills. Additionally there are a ‘vast number of 

jobs’ nationwide for plaintiffs with more generalized work and educational experience.”84 

With such a broad market definition, AT&T lacked market power. But this market 

                                                 
78 U.S. Dep’t of Justice, Justice Department Requires Six High Tech Companies to Stop Entering into 

Anticompetitive Employee Solicitation Agreements (Sept. 24, 2010), available at 

https://www.justice.gov/opa/pr/justice-department-requires-six-high-tech-companies-stop-entering-

anticompetitive-employee.  
79 In re High–Tech Employee Antitrust Litigation, 856 F.Supp.2d 1103 (N.D.Cal.2012); United States v. 

eBay, Inc., 968 F.Supp.2d 1030 (N.D.Cal.2013); see also In re Animation Workers Antitrust Litigation, 

123 F.Supp.3d 1175 (N.D. CA, 2015). 
80 Hanger v. Berkley Group, 2015 WL 3439255 (W.D.Va. 2015) (holding that in failing to define the proper 

labor market, plaintiffs failed to allege a plausible claim under section 1 of the Sherman Act); Cesnick v. 

Chrysler Corp., 490 F. Supp. 859 (M.D.Tenn. 1980) (holding that an agreement by a corporation selling 

one of its divisions to not rehire any managerial employee who refused employment with the buying 

corporation was not a violation of the Sherman Act); Roman v. Cessna Aircraft Co., 55 F.3d 542 (10th Cir. 

1995) (reversing district court’s dismissal of antitrust complaint and holding that alleging (i) that illegal 

agreement was only reason plaintiff was not hired by competitor, (ii) that market for plaintiff’s engineer 

services was impeded, and (iii) that illegal agreement prevented plaintiff from selling services to highest 

bidder, was sufficient for antitrust standing). 
81 248 F.3d 131 (3d Cir. 2001). 
82 Id. at 147. 
83 Id. at 147-48. 
84 Id. at 148 n.5. 
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definition is too broad. Most workers do not move far away to find new jobs,85 and when 

specialized skills are not transferable, the employer exercises market power. 

 

Courts have also stumbled in cases involving no-poaching agreements within 

franchises. Some old doctrine suggests that franchises should be treated as a “single 

entity;” no-poaching agreements imposed by the franchisor on franchisees cannot be a 

violation of section 1 as there cannot be a one-party “agreement.”86 More recently, the 

Supreme Court has recognized that the single entity doctrine honors a legal fiction,87 one 

that allows firms to collude to suppress wages, and has been taken advantage of by a 

many franchises.88 In the wake of the state actions against franchise no-poaching 

agreements, lawyers have filed class actions against numerous franchises.89 These cases 

are at a very early stage, but they do suggest that the barrier to section 1 litigation has 

begun to erode.90 

 

2. Sherman Act, Section 2 

 

Product Markets. Section 2 prohibits firms from obtaining or maintaining 

monopolies through anticompetitive means—rather than “naturally” or in pro-

competitive ways, for example, through innovation. A typical section 2 case involves a 

defendant who already monopolizes a product market, and is accused of using its 

monopoly power to block other firms from entering the market or to extend its monopoly 

power into new markets. The plaintiff must normally define a product market, establish 

that the defendant controls a large share of that market, and prove that the defendant 

obtained or maintained that monopoly in an illegitimate way. 

 

Section 2 product-market cases are adjudicated almost as frequently as section 1 

product-market cases—about 40-50 per year.91 But they can be hard to prove because 

allegedly anticompetitive behavior can frequently be given a business justification. For 

                                                 
85 See Ioana Marinescu and Roland Rathelot, Mismatch Unemployment and the Geography of Job Search, 

10 Am. Econ. J.: Macroeconomics 42 (July 2018); Alan Manning and Barbara Petrongolo, How Local Are 

Labor Markets? Evidence from a Spatial Job Search Model, 107 Am. Econ. Rev. 2877 (2017). 
86 See, e.g., Williams v. Nevada, 794 F. Supp. 1026, 1033–34 (D. Nev. 1992), aff'd sub nom. Williams v. 

I.B. Fischer Nevada, 999 F.2d 445 (9th Cir. 1993) (granting motion to dismiss on section 2 claim where 

the plaintiff, who complained that he was terminated without good cause by an employer who allegedly 

had labor market power, failed to allege an anticompetitive act). 
87 Am. Needle, Inc. v. Nat’l Football League, 560 U.S. 183, 186-187 (2010). 
88 Krueger & Ashenfelter, supra note 5. 
89 See Erin Mulvaney, Thinking About a 'No-Poach' Agreement? What Employers Should Know, Nat’l 

L.J., Oct. 26, 2018, https://www.law.com/nationallawjournal/2018/10/26/thinking-about-a-no-poach-

agreement-what-employers-should-know/.  
90 As suggested by recent state government litigation against franchises that led to a settlement in which 

they agreed to drop no-poaching clauses. See Sheila Raftery Wiggins, No-Poach Agreements Are Targeted 

by Government, Employees and Legislators, N.J. L. J., Aug. 16, 2018. 
91 Based on a Westlaw search of “section /3 2 /3 sherman & product +1 market” (January 24, 2019), which 

yielded 40 hits for the last year and 160 hits for the last three years. 
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example, a monopolist that gives discounts to buyers who commit to a large volume of 

its products could be accused of trying to maintain its monopoly by depriving market 

entrants of demand. But it might also be cheaper to sell to large-volume buyers than to 

small-volume buyers. Monopolists who are accused of extending their monopolies to new 

markets can argue that they are simply offering buyers in one market the convenience of 

transacting with the same seller in another market. Still, there have been many notable 

section 2 cases—including the government’s case against Microsoft, which monopolized 

the market for operating systems for IBM-clone personal computers.92 

 

Labor Markets. Plaintiffs should similarly be able to bring section 2 cases against 

employers who monopsonize labor markets by defining a labor market, establishing that 

the employer controls a large share of the labor market, and proving that the employer 

has obtained or maintained that monopsony by engaging in anticompetiive acts. However, 

section 2 labor monopsony cases are extremely rare. A Westlaw search yielded only two 

cases in the last year, and five cases over the last three years.93 

 

The results of the Westlaw search probably understates the problem. We have not 

found a single section 2 labor monopsony case, ever, in which the claim survived a 

summary judgment motion. And nearly all the cases we have found are ones in which the 

section 2 claim is tacked on to a more substantive claim, like a section 1 collusion claim 

or a non-antitrust claim relating to a garden-variety employment-law dispute. In most of 

these cases, the plaintiff failed to define a labor market or to defend his or her definition, 

or failed to identify an anticompetitive act. In other cases, the plaintiff lacked standing. 

 

A few examples illuminate the dismal landscape. In Thomsen v. Western Electric 

Co.,94 employees of Western Electric sued that company, its parent At&T, and another 

subsidiary, Pacific Telephone, for violating the antitrust laws by agreeing not to hire each 

other’s employees. The court rejected a section 1 claim because the three companies were 

a single entity, and a single entity cannot conspire with itself. On the section 2 issue, the 

employees lacked antitrust injury because they accused the defendants of monopolizing 

the product market (telephone service) rather than the labor market, which they should 

have identified and defined as craft telephone workers in the relevant geographic market. 

The court’s view is reasonable: a firm that monopolizes the product market harms 

consumers but does not necessarily harm workers; indeed, the workers might benefit if 

managers decide to share the monopoly profits with them, and in any event will not be 

harmed if the labor market is competitive. Thus, there is no antitrust injury.95 The section 

                                                 
92 United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001). 
93 Based on a Westlaw search of “section /3 2 /3 sherman & labor +1 market” (January 24, 2019). This 

search, like the earlier ones, should be taken with many grains of salt because of variations in how judges 

write opinions and the types of issues that arise in these cases, but they give one a rough sense of litigation 

patterns. 
94 680 F.2d 1263 (9th Cir. 1982). 
95 Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977).  
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2 claim also failed because a company’s internal policy not to allow employees to move 

among its divisions did not reduce competition as understood in antitrust policy, which 

encourages independent employers to compete with each other for workers but does not 

require intrafirm competition. Thus, even if the employees had properly defined a labor 

market, they might still have lost. 

 

In Minnesota Association of Nurse Anesthetists v. Unity Hosp.,96 a group of 

anesthesia nurses sued hospitals that had “outsourced” them—fired them and then rehired 

them through various intermediaries that directly employed them. The nurses alleged that 

their terminations were the result of a conspiracy between anesthesia doctors—who 

sought to eliminate competition from the lower-paid nurses—and the hospitals, who 

passed on the increased cost to Medicare. The court wrongly held that to show antitrust 

injury the nurses must show that anesthesia prices would increase, which they could not—

but in any event, the nurses apparently did not try to show that their compensation 

declined.97 Nor could they prove section 2 conspiracy because neither hospital controlled 

a substantial portion of the anesthesia market—though again the court should have looked 

at the market for anesthesia nurses, not the product market. 

 

In re NCAA I-A Walk-on Football Players Litigation98 involved a challenge to 

the NCAA’s rules limiting the award of scholarships to players. The court incorrectly 

referred to the labor market at issue as a “product market.”99 However, it recognized that 

a market for “skilled amateur football players” was properly alleged, and thus denied the 

defendants’ motion to dismiss.100 However, the case later collapsed when the court denied 

a motion for class certification, as we will discuss below.101 

 

3. Clayton Act, Section 7 

 

 Product markets. Section 7 of the Clayton Act prohibits stock and asset 

acquisitions where “the effect of such acquisition may be substantially to lessen 

competition, or to tend to create a monopoly.”102 While those injured by such mergers 

may sue for relief, private litigation has been crowded out by government involvement. 

Under the Hart-Scott-Rodino Act,103 large firms that plan to merge must first give 

notification to the Justice Department and Federal Trade Commission. DOJ/FTC 

approval typically forecloses private litigation. 

 

                                                 
96 5 F. Supp. 2d 694 (D. Minn. 1998), aff'd, 208 F.3d 655 (8th Cir. 2000). 
97 Id. at 702-03. 
98 398 F. Supp. 2d 1144 (W.D.WA 2005). 
99 Id. at 1150. 
100 Id. 
101 In re NCAA I-A Walk-On Football Players Litig., No. C04-1254C, 2006 WL 1207915 (W.D. Wash. 

May 3, 2006). 
102 15 U.S.C. § 18. 
103 15 U.S.C. § 18a. 
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 For horizontal mergers, the government asks whether the merger will take place 

in a concentrated product market and will significantly increase the concentration of that 

product market. If so, the merger is illegal unless the merging companies can show that 

the merger will produce offsetting efficiencies that lower prices for consumers.104 In 

2017, a typical year, the FTC and DOJ investigated 51 mergers, challenged 21 of them, 

and generated 14 final orders, of which six resulted in the abandonment or restructuring 

of the merger, and one of which resulted in litigation.105 

 

 Labor markets. In stark contrast, the government has never—not in 2017, not 

ever—blocked a merger or even evaluated a merger based on its labor market effects.106 

The Horizontal Merger Guidelines do not explicitly contemplate evaluation of mergers 

based on labor market effects or even mention the problem of labor market monopsony.107 

(However, the Guidelines do apply to input markets, and therefore in principle to labor 

markets.) The legal approach would mirror the product-market analysis that the 

Guidelines describe: ask first whether the firms operate in concentrated labor markets 

and, if so, whether their merger would significantly increase concentration in those labor 

markets. There is significant empirical evidence that mergers have done just that.108 

 

 Because of the government’s failure to review mergers for their labor market 

effects, and the high visibility of mergers, one might expect to see substantial private 

litigation brought by workers to challenge mergers that would cause layoffs and wage 

reductions. But the Supreme Court imposed a major barrier on such cases in 1975 when 

it held, in United States v. American Building Maintenance Industries, that the Clayton 

Act does not apply to mergers where one of the merging firms operates entirely within a 

state rather than across state lines.109 The decision was based on language in the Clayton 

Act (“in commerce”) that does not exist in the Sherman Act. Thus, only mergers between 

national firms can be challenged. 

 

 We have found a single section 7 case based on labor market monopsony. In 

IAMAW v. Verso,110 a group of former employees who had been laid off from a paper 

mill in advance of its sale sued to enjoin the buyer from consummating the merger. The 

court held that the employees lacked antitrust standing even though normally a merger 

                                                 
104 Horizontal Merger Guidelines, supra note 27. 
105 U.S. Dep’t of Justice Antitrust Division and F.T.C., Hart-Scott-Rodino Annual Report, Fiscal Year 2017, 

available at https://www.ftc.gov/system/files/documents/reports/federal-trade-commission-bureau-

competition-department-justice-antitrust-division-hart-scott-

rodino/p110014_fy_2017_hsr_report_final_april_2018.pdf, pp. 2, 5. 
106 In United States v. Anthem, Inc., 855 F.3d 345 (D.C. Cir. 2017), the government did oppose a merger 

in part based on labor-market effects, see id. at 377, but the government’s argument focused on the product 

market, as did the court’s decision. 
107 Horizontal Merger Guidelines, supra note 27. 
108 Benmelech et al., supra note 10; Prager & Schmitt, supra note 55. 
109 United States v. Am. Bldg. Maint. Indus., 422 U.S. 271 (1975). 
110 80 F. Supp. 3d 247 (D.Maine 2015). 
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that reduces labor costs by eliminating competition for workers would harm employees 

in just the way that antitrust laws are meant to prevent. But the court’s error was 

understandable. The plaintiffs had argued that the merger would simultaneously 

concentrate the product market (coated printing paper) and “the market for the specialized 

labor provided by plaintiffs that have been trained to work in paper production.”111 But, 

as far as the opinion suggests, the plaintiffs focused on the product market side and said 

little about the labor market. As a result, the court seemed to think the employees sought 

standing to challenge the product market harm.112 But courts do not give employees 

standing to sue firms for wrongdoing that is directed at others, here, consumers. The court 

did give the employees standing in their capacity as purchasers of paper but never 

addressed the merits of the labor market argument. 

 

 In 2018, the FTC’s chairman announced that it would begin reviewing mergers 

for their effects on labor markets.113 Thus, the long drought may come to an end. 

 

B. What Accounts for the Scarcity of Labor Monopsony Cases? 

 

1. The Baseline 

 

 We say that labor monopsony cases are rare, but a natural response is, compared 

to what? If we had made this claim several years ago, the response would have been that 

labor monopsony cases are rare because labor markets are normally competitive. Such a 

response is no longer possible, but the question remains. A natural starting point for 

thinking about labor market litigation is product market litigation. Labor market litigation 

is certainly rare compared to product market litigation, as Figure 2 shows. 

 

                                                 
111 Id. at 249. 
112 Id. at 275. 
113 U.S. Congress, Senate Judiciary Committee, Oversight of the Enforcement of the Antitrust Laws, 

Testimony of Joseph Simons (2018). 
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Figure 2 

 
Note: Section 1 and 2 counts are based on searches of the Antitrust database in Westlaw. See supra notes 

70, 71, 91, 93 for search terms. Section 7 counts (for labor markets, the number is zero) are taken from the 

DOJ and FTC, see supra note 105. 

 

 

 Our question, then, is what accounts for this litigation gap? A number of 

possibilities suggest themselves. 

 

 Theory. One possible argument is that as a matter of economic theory, firms have 

a stronger incentive to seek control over product markets, which allows them to raise 

prices, than labor markets. However, the two types of incentives are symmetrical. A firm 

that controls labor markets increases profits by reducing labor costs, while a firm that 

controls product market increases profits by raising prices. The effect on the bottom line 

is the same. 

 

 The empirical prevalence of monopolized markets. Another theory is that product 

markets are more numerous than labor markets, or that product markets are more 

concentrated than labor markets are. However, there is no reason to think that product 

markets are more numerous than labor markets. There are many nationwide product 

markets, involving commodities like oil, goods like cars, and so on, and very few 

nationwide labor markets.114 That said, there are also many local product markets, and 

we have not found anyone who has bothered to count them up. For labor markets, the CZ 

x SOC definition suggests as many as 267,546 labor markets; if we count only labor 

                                                 
114 Manning & Petrongolo, supra note 85. 
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markets with at least 100 employed workers, then this number falls to a still-high 173,653. 

Sixty percent of the labor markets in the top 200 occupations (representing 90% of all 

vacancies) —more than 70,000—are highly concentrated and more than 8 million people 

work in those markets.115 Even if product markets outnumber labor markets, we would 

surely expect more than a handful of labor market cases. 

 

With respect to comparative market concentration, labor markets are probably more 

concentrated than product markets are, because they tend to be more local. As just noted, 

60% of U.S. labor markets have an HHI above 2,500; 25% of labor markets have an HHI 

above 7,200.116 We do not have comparable figures for all product markets, but if we 

focus on manufacturing in 2012, product market HHI is 411 on average, compared to 

4,374 for the labor market HHI in the top SOC-6 occupation of each industry. We define 

a product market by a 4-digit NAICS industry classification. There are 86 manufacturing 

industries, and of these only tobacco manufacturing is highly concentrated. Thus, only 

1% of manufacturing product markets are highly concentrated, while 95% of 

manufacturing labor markets (for the top SOC-6 occupation in each industry)are highly 

concentrated.117  

Conventional (but dated) wisdom in economics, and data limitations. A third 

theory is that lawyers have brought relatively few labor market cases because economists 

have told them that labor markets are usually competitive, and, until recently, the 

statistical evidence of labor market monopsony has been limited. Indeed, much of the 

evidence has become available only in the last several years. In contrast, evidence of 

concentration in product markets has been available for quite some time. We suspect, in 

addition, that the economic advances in understanding product markets have been driven 

forward by product market litigation, which has financed it, in a self-reinforcing cycle. 

Because so little labor side litigation has taken place, research on labor monopsony has 

lagged. 

 

 Legal hostility/uncertainty. The scarcity of labor monopsony litigation has left 

behind a thin trail of case law. Another self-reinforcing cycle may be at work. Because 

there is more product-side litigation than labor-side litigation, there is more product-side 

case law, and thus product-side outcomes are easier to predict. Because lawyers 

understand product-side law better than labor-side law, they are more likely to bring 

product-side cases, which further develops product-side law. 

 

The evidence for this theory is strong. We have already seen the courts’ struggles 

with labor monopsony cases. In some cases, they make basic errors, not even realizing 

that labor markets are different from product markets.118 In others, misled by the mirror-

                                                 
115 See supra. 
116 Azar et al., supra note 10. 
117 Based on data in id. 
118 E.g., In re NCAA Walk-on Litigation, 2006 WL 1207915. 
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image analogy of product-market analysis, they conduct the labor analysis backward.119 

In nearly all the cases we have found, the labor market definition is superficial, even when 

the courts accept it. Plaintiffs fail to describe the geographic limits of the labor market;120 

do not distinguish different labor markets within a class;121 fail to defend their labor 

market definitions;122 and so on. In other cases, the courts have rejected reasonable market 

definitions because they assume that labor markets are broader than they in fact are.123 

Finally, a few of the cases are difficult to explain as anything other than judicial 

skepticism, or at least uncertainty about how to address arguments in the absence of well-

developed case law.124 

 

 Government neglect. A large portion of private product-side litigation piggybacks 

on government investigations and litigation, which both uncover otherwise unknown 

antitrust violations and establish useful precedents.125 The near-absence of government 

enforcement of antitrust law in labor markets until very recently thus helps explain the 

scarcity of private litigation. Even today, the government’s attitude toward labor 

monopsony claims reflects a degree of skepticism. Early in 2019, the Department of 

                                                 
119 Lower court in Todd v. Exxon. 
120 E.g., Helmerich & Payne Int'l Drilling Co. v. Schlumberger Tech. Corp., 17-CV-358-GKF-FHM, 2017 

WL 6597512, at *5 (N.D. Okla. Dec. 26, 2017) (“[…]Complaint is silent as to the geographic market, and 

includes no facts upon which an inference of the relevant geographic market may be based”). 
121 Todd v. Exxon, 275 F.3d 191. 
122 Hanger, 2015 WL 3439255 (dismissing case because plaintiffs failed to defend geographic scope of 

market); Helmerich & Payne, 2017 WL 6597512, at *5 (N.D. Okla. Dec. 26, 2017) (dismissing the claim 

because the plaintiff’s labor market definition—“specialized engineers”—was insufficiently specific, failed 

to refer to the interchangeability of the engineers working for each firm, and lacked a geographic market); 

Mooney v. AXA Advisors, L.L.C., 19 F.Supp.3d 486, 499 (2014) (rejecting labor market definition because 

of lack of “discussion about the insurance agent labor supply, the existence of other insurance agents that 

are not affiliated with AXA, potential barriers to entry into the insurance agent market, or systemic barriers 

that might prevent an agent from changing insurance employers”). 
123 Eichorn, 248 F.3d 131. But see Cason-Merenda v. Detroit Med. Ctr., 862 F. Supp. 2d 603, 647 (E.D. 

Mich. 2012), where the court recognized that a labor market could be composed of nurses who work for 

hospitals and not, as the defendant argued, nurses who work for non-hospitals as well; Rock v. NCAA, 

2013 WL 4479815 (S.D.Ind. 2013) (accepting labor market definition despite problems). 
124 An egregious example is Maderazo v. VHS San Antonio Partners, L.P., infra note 127, where a court 

denied a motion for class certification because it believed that the experts failed to establish causation—

that the alleged wage-fixing conspiracy caused harm to the class members. The real grounds for the court’s 

decision was not class certification—obviously, causation is a common issue—but failure of proof of 

causation. The problem was that while the experts could show that the wages were lower than the 

competitive level, they could not tie the wage reduction to a specific act—since the allegation was that the 

defendants had held numerous meetings over a period of time during which they negotiated wage 

commitments. But it is hard to see how any wage-fixing case (or even price-fixing case) could survive this 

judge’s skepticism. For a more mundane example of judicial caution in light of uncertainty, see Paul Gift, 

UFC Hearing: Judge Calls For Expert Witness And Joe Silva Questioning, Forbes, Dec, 20, 2018, 

https://www.forbes.com/sites/paulgift/2018/12/20/ufc-hearing-judge-calls-for-expert-witness-joe-silva-

questioning-mma-news/#4dca24119024.  
125 One study found, based on a sample of 40 large cases that led to a recovery, that 26 of those cases were 

initiated by the government. See Robert H. Lande and Joshua P. Davis, Benefits from Private Antitrust 

Enforcement: An Analysis of Forty Cases, 42 U.S.F. L. Rev. 879, 898 (2008).  
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Justice filed notices in several class actions in which it argued that the franchise no-

poaching agreements being challenged should be evaluated under the rule of reason rather 

than the per se rule.126 While the Justice Department’s argument is not absurd from a legal 

perspective, the application of the rule of reason makes private litigation harder in 

practice, thereby cementing monopsony power. The government’s interventions in 

private litigation signal skepticism toward these claims. 

 

 Class actions: incentives and law. Private litigation against monopolists takes two 

forms: class actions and litigation brought by corporate rivals or victims. Class actions 

are financed by lawyers, and so are risky and expensive. In the case of product markets, 

however, class actions are often nationwide—because product markets are often 

nationwide—and thus offer potentially enormous damages. In contrast, the classes in 

labor market cases are usually small—involving a geographically limited group, often 

just a town or city, and hence a lower level of damages. Thus, lawyers will naturally be 

oriented toward product-side class actions. 

 

 Moreover, employees may have more trouble with class certification than 

consumers and other product-side victims do. In a consumer-side class action, plaintiffs 

usually allege that the defendant has charged a supracompetitive price. Class members 

are thus similarly situated—they bought the same goods, and all paid a price higher than 

they should have. Subtle variations—for example, volume discounts, or price changes—

can be handled algorithmically. In contrast, employees who bring labor-side cases 

typically differ from each other along numerous dimensions. One court, in denying a 

motion for class certification, noted that: 

 

The types of injury Plaintiff alleges are (1) decreased salaries and (2) deprivation 

of new job opportunities. In order to prove these types of injury, a number of 

individual determinations would have to be made. Defendants point out that 

resolution of each claim would depend on the consideration of several factors; for 

example, whether the employee’s contract was the result of arms length 

negotiation, whether a covenant not to compete was included in a particular 

employee’s contract; the employee’s salary history, educational and other 

qualifications; the employer’s place of business; the employee’s willingness to 

relocate to a distant competitor, and their ability to seek employment in other 

industries in which their skills could be utilized (e.g., pharmaceuticals, 

cosmetics).127 

                                                 
126 Bryan Koenig, DOJ Gives Fast-Food Chains Ammo Against No-Poach Suits, Law360, Jan. 29, 2019, 

https://www.law360.com/articles/1123203/doj-gives-fast-food-chains-ammo-against-no-poach-suits.  
127 Weisfeld v. Sun Chem. Corp., 210 F.R.D. 136, 144 (D.N.J. 2002), aff’d, 84 Fed. Appx. 257 (3d Cir. 

2004). See also Todd v. Exxon, 275 F.3d 191 (noting the difficulties that plaintiffs will face in obtaining 

class certification because of differences among class members). See also Maderazo v. VHS San Antonio 

Partners, L.P., Civil Action No. SA-06-CA-535-OG (Jan. 22, 2019), 

https://images.law.com/contrib/content/uploads/documents/401/15176/Maderazo-Class-Cert-Ruling.pdf 

(denying class certification because experts could not prove causal impact of alleged conspiracy); 
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Outside of antitrust law, courts have been more willing to certify classes.128 But the 

broader point stands. Because products are simpler and more homogenous than workers, 

product-side class actions will be more common than labor-side class actions. 

 

 Lack of information. Class action lawyers face another incentive to focus on 

product markets. Consumer prices are public information, and price increases frequently 

receive public attention. Sellers may try to disguise price increases by reducing quality—

for example, selling cereal in smaller boxes, offering more limited warranties for 

consumer electronics, increasing waiting times for consumer support, or breaking 

promises to protect data. But these quality variations also attract public attention, as 

consumers complain and the media catch on. In contrast, most employers keep aggregate 

wage information confidential, and while individual workers may report their wages to 

the media or to lawyers, the variations across an entire work force can more easily be kept 

secret. Yet without this information, lawyers may be reluctant to launch a class action.129 

 

Arbitration clauses and the absence of natural corporate plaintiffs. A further 

problem for both consumer and employee class actions is that firms frequently use 

arbitration clauses to block class action litigation. The Supreme Court has validated this 

practice for antitrust claims.130 However, these clauses cannot be used to block litigation 

brought by well-funded corporations that are not in privity with the firm in question, and 

hence antitrust cases brought by corporate plaintiffs can continue. These cases compose 

a large fraction of product-side litigation. But there are few such cases on the labor side.131 

A possible explanation is related to the small size of most labor markets. If a firm tries to 

raise entry barriers by tying up the local labor supply with non-competes and other 

arrangements, then the plaintiff who sues that firm is likely to be itself a small firm. A 

large firm, such as a manufacturer, can locate factories elsewhere and thus is not 

constrained to compete in the local market. A firm that needs a local labor force to serve 

a local market will often be relatively small. 

 

                                                 
Fleischman v. Albany Medical Center, No. 1:06–CV–765, 2008 WL 2945993, *6 (N.D.N.Y. July 28, 2008) 

(“[i]nterchangeability and job mobility in the nursing profession, and the reasons affecting the wage of a 

particular nurse or class of nurses, though contested, involve too many variables and provide too much 

ambiguity to carry a motion for class certification on the issue of injury-in-fact.”); Reed v. Advocate Health 

Care, 268 F.R.D. 573, 592 (N.D. Ill. 2009) (denying class certification because of variation in wages paid 

to class members); In re Comp. of Managerial, Prof'l, & Technical Emps. Antitrust Litig., No. 02–2924, 

2003 WL 26115698 (D.N.J. May 27, 2003) (similar). However, other courts disagree. See, e.g., In re High-

Tech Employee Antitrust Litig., 985 F. Supp. 2d 1167, 1183 n.8 (N.D. Cal. 2013). 
128 See Michael Selmi and Sylvia Tsakos, Employment Discrimination Class Actions After Wal-Mart v. 

Dukes, 48 Akron L. Rev. 803 (2015). 
129 We have heard this explanation in conversations with private litigators who have been involved in labor 

monopsony cases. 
130 Am. Exp. Co. v. Italian Colors Rest., 570 U.S. 228 (2013). 
131 For a rare example, see Aya Healthcare Servs., Inc. v. AMN Healthcare, Inc., No. 17CV205-MMA 

(MDD), 2018 WL 3032552, at *3 (S.D. Cal. June 19, 2018). 
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* * * 

 

 Antitrust law has failed workers. The problem is less the statutory law, which is 

broadly worded, than the doctrine developed by courts, which has been oriented toward 

product-market litigation, and the inexperience of judges and litigators with labor 

monopsony cases. The weakness of the law raises the suspicion that the wave of mergers 

that has taken place over the last several decades, as well as other anticompetitive 

practices, might have been partly driven by a corporate strategy of obtaining 

anticompetitive returns in labor markets. After all, if the government and private litigators 

are focused on product-market behavior, a rational profit-maximizing corporation would 

search out rents in labor markets. We now turn to some proposals for correcting this state 

of affairs. 

 

III. Proposals 

 

 We make four proposals. First, employees should be permitted to bring section 1 

claims against employers based on parallelism. Second, employees should be given more 

latitude to bring section 2 claims against labor monopsonists. Third, the FTC and Justice 

Department should incorporate labor-market analysis into their review of mergers, and 

private claims by employees against merging firms should also be strengthened. Fourth, 

employers should not be permitted to foreclose antitrust class actions by including 

arbitration clauses in employment contracts. 

 

A. Section 1 

 

1. Parallelism 

 

 Black letter law says that plaintiffs cannot advance a claim against antitrust 

defendants based on mere “parallelism” or “conscious parallelism.”132 Parallelism occurs 

when two or more competitors maintain above-competitive prices by (for example) 

adopting pricing strategies of matching the other party’s price. They keep prices high 

through unilateral behavior rather than through agreement. Many commentators have 

criticized this legal rule because it allows firms to engage in anticompetitive conduct that 

hurts buyers.133 The Supreme Court has, however, adamantly resisted calls for reform. 

The problem, first identified by Donald Turner, is that there is no clear judicially 

manageable remedy for parallelism.134 A court could issue an injunction requiring the 

defendants not to engage in parallel pricing, but it would be hard to determine whether 

they are or not. It is in the nature of pricing that the seller must pay attention to the prices 

of other sellers, and a court would normally be unable to determine what the competitive 

                                                 
132 Horizontal Merger Guidelines, supra note 27, s. 7; William H. Page, Tacit Agreement Under Section 1 

of the Sherman Act, 81 Antitrust L.J. 593 (2017). 
133 Louis Kaplow, Competition Policy and Price Fixing 443-53 (2013). 
134 Donald Turner, The Definition of Agreement Under the Sherman Act, 75 Harv. L. Rev. 655 (1962). 
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price is. By contrast, if an agreement exists, the court can enjoin it, and punish the parties 

for entering the agreement. 

 

 A similar point could be made about parallel wage-setting. Imagine that one firm 

announces the wages that it pays its workers, and other firms match the wage. Workers 

at one or all the firms sue, arguing that the firms coordinate to keep wages low. A court 

might have difficulty fashioning a remedy for the same reason as in the case of parallel 

pricing: it may be impossible for the court to determine whether a firm ignores or pays 

attention to the wages of other firms, and to issue an enforceable order directing the 

defendants to ignore them. But the logic does not apply in all settings. Consider, for 

example, another common form of parallel behavior—non-poaching. Firm A does not 

hire from Firm B, and Firm B does not hire from Firm A. It is likely that if Firm A and 

Firm B both employ large workforces and frequently hire people, a plaintiff could 

establish with statistical methods that Firm A turns down qualified applicants from Firm 

B—that is, applicants who are as qualified as the applicants from outside Firm B that 

Firm A hires. An antitrust violation thus could be established, and an appropriate 

remedy—based on the but-for world in which Firm A uses the same standards for all 

applicants—could be formulated. Indeed, the same tools that are used to show invidious 

discrimination in a disparate impact employment discrimination case could be used in the 

antitrust context.135 

 

For an example, consider Kelsey K. v. NFL Enterprises LLC,136 where the court 

rejected both a no-poaching and wage-setting allegation based on parallel conduct. The 

plaintiffs, a class of chearleaders, tried to establish the no-poaching allegation by pointing 

out that no club had ever hired a cheerleader away from another club even though the 

skills employed by cheerleaders are easily transferred from one team to another. The court 

held that the refusal to hire could have been merely parallel conduct—an agreement was 

not necessary. The court should have taken the no-poaching allegation more seriously. 

The problem of proof and remedy in the price-setting and possibly wage-setting context 

was not present in this case. If cheerleaders routinely applied for positions at other clubs, 

and were routinely refused, this should be a prima facie case of a section 1 violation. The 

teams could defend themselves by showing that they had applied the same employment 

criteria to applicants who belonged to other clubs and applicants who did not. 

 

An employer can rebut a disparate impact claim by showing, using statistical 

methods, that the low representation of a group in its labor force reflects demographic 

constraints, for example, the low representation of that group in the labor market from 

which the employer draws.137 When a plaintiff claims parallel or reciprocal no-poaching, 

the employer would similarly be able to rebut the claim by showing that its labor force 

                                                 
135 See Griggs v. Duke Power Co., 401 U.S. 424 (1971). 
136 No. C 17-00496 WHA, 2017 WL 3115169 (N.D. Cal. July 21, 2017), aff’d, No. 17-16508, 2018 WL 

6721730 (9th Cir. Dec. 21, 2018). 
137 Griggs, 401 U.S. 424 . 
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has the same proportion of former employees from the plaintiff’s employer as from other 

employers, controlling for other variables. 

 

 A flat ban on labor-side antitrust cases brought on the basis of parallel practices 

is unwise. Courts should recognize section 1 cases based on parallelism when statistical 

analysis shows that the parallel behavior harms labor competition. 

 

2. No-Poaching Agreements in Franchises 

 

 In the last year, plaintiffs have brought class actions on behalf of workers at 

franchises like McDonalds and Jimmy John’s, arguing that these franchises have used 

no-poaching agreements in order to suppress competition.138 The McDonald’s no-

poaching agreement reads: 

 

Interference With Employment Relations of Others. During the term of 

this Franchise, Franchisee shall not employ or seek to employ any person 

who is at the time employed by McDonald’s, any of its subsidiaries, or by 

any person who is at the time operating a McDonald’s restaurant or 

otherwise induce, directly or indirectly, such person to leave such 

employment. This paragraph [ ] shall not be violated if such person has 

left the employ of any of the foregoing parties for a period in excess of six 

(6) months.139 

 

A franchise that violates this provision is subject to a range of sanctions from 

McDonald’s, including termination if repeated violations occur.140 In the McDonald’s 

case, the class representative, Leinani Deslandes, alleges that she was employed by a 

McDonald’s franchise in a managerial position for $12 per hour. After her original 

employer frustrated her efforts to obtain training for a higher-level position, she applied 

for a managerial job at a nearby McDonald’s restaurant that offered $13.75 per hour, 

rising to $14.75 after three months. The store manager expressed interest in Deslandes’ 

application, but she was later told by a McDonald’s official that the store could not hire 

her without the consent of her original employer, who refused it because she was “too 

valuable.” She eventually quit and went to work for Hobby Lobby for $10.25 per hour, 

the lower wage reflecting the fact that “some of the skills [Deslandes] developed as a 

manager of a McDonald’s outlet were not transferable to management positions at 

employers outside of the McDonald’s branch, so she had to start over at the bottom 

elsewhere.”141 

 

                                                 
138 See, e.g., Butler v. Jimmy John’s Franchise, LLC, 331 F. Supp. 3d 786 (S.D. Ill. 2018); Deslandes v. 

McDonald’s USA, LLC, No. 17 C 4857, 2018 WL 3105955 (N.D. Ill. June 25, 2018). 
139 Deslandes, 2018 WL 3105955, at *2 (brackets in original). 
140 Id. 
141 Quotations and facts taken from Deslandes, 2018 WL 3105955, at *3. 
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The franchise cases raise several novel issues for antitrust law. First, when the 

franchisor imposes within-franchise no-hire obligations on the franchisees, do these 

obligations count as vertical agreements or horizontal agreements? If they are vertical 

agreements, then they are subject to the rule-of-reason standard, which favors the 

franchise. If they are horizontal agreements, they are presumptively subject to the per se 

standard, which favors the employees. Antitrust policy reflects deep skepticism of 

agreements between competitors, while agreements among firms in different positions on 

a distribution chain may produce efficiencies.142 In the Jimmy John’s case, the court 

seized on the contractual right of franchisees to sue each other for violating the no-

poaching obligation, which has a horizontal feel.143 Unfortunately, the distinction 

between horizontal agreements and vertical agreements is hopelessly tangled. The type 

of formalism employed by the Jimmy John’s court will simply cause firms to rewrite the 

franchise contractor so that the franchisor alone enforces the obligations. 

 

Second, does it matter that these agreements are “intrabrand,” that is, between 

firms that are contractually bound by the franchise agreement rather than between 

independent firms? In product market cases, agreements that restrict trade within a brand 

are not subject to per se analysis because they can facilitate competition across brands.144 

If McDonald’s owned all its restaurants rather than contracted with franchisees, then it 

would be impossible to argue that restrictions on employee mobility would violate the 

antitrust laws, which do not apply internally to the operation of a firm.145 Why should 

matters change if McDonald’s operates through franchises? One possibility is that unions 

can more easily organize against a single large firm than multiple independent franchises; 

thus, it might seem fair that if McDonald’s can counter unionization by organizing itself 

as a franchise, it should be subject to antitrust law. But it seems to us that one cannot 

answer this question without examining the market conditions in which McDonald’s 

operates. 

 

Third, and getting closer to these economic realities, one needs to ask whether 

these no-poaching obligations are likely to be pro- or anti-competitive. The McDonald’s 

court made several pertinent observations. McDonald’s no-poaching agreement applied 

to low-skill workers as well as managerial workers, and it applied to workers whose 

training took place in the distant past as well as workers whose training was recent. Thus, 

it was not tailored to the presumed business justification—to protect each restaurant’s 

investment in its employees’ training. Moreover, “Given that most individuals in the low-

skill employment market do not have the luxury of being unemployed by choice for six 

months, the no-hire provision effectively prevented competing McDonald’s franchises 

                                                 
142 See Hovenkamp, supra note 66, at 156-59. 
143 Butler, 331 F. Supp. 3d at 796. 
144 Cont’l T. V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 54–56 (1977). 
145 Copperweld Corp. v. Indep. Tube Corp., 467 U.S. 752, 776 (1984). 
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(as well as the company-owned stores) from competing for experienced, low-skill 

employees.”146 

 

This type of analysis begins to look like a rule-of-reason analysis. McDonald’s 

could insist that Deslandes show that the labor market was concentrated because if not 

Deslandes could have found an equally good job. The low Hobby Lobby wage might 

simply have shown that she did not look hard enough, or that she valued other amenities 

at Hobby Lobby more than the lost income. As a first step in refuting this argument, 

Deslandes would need to show that the labor market was concentrated. While this would 

not necessarily be difficult, the court noted that “allegations of a large number of 

geographically-small relevant markets might cut against class certification.”147 And if a 

class cannot be certified, we can be sure that Deslandes’ claim, however meritorious, will 

never be vindicated. Even trebled, $2.75 per hour in damages will not finance a single 

expert report on market conditions. 

 

Thus, the law may be inadequate to the job of policing labor market conditions. 

We suggest a few strategies for addressing this problem. First, courts should accept 

commuting zones for the purpose of labor market definition in section 1 cases. This would 

address the class certification problem noted by the McDonald’s court. Second, courts 

should keep an eye out, as the McDonald’s court did, for no-poaching obligations in 

franchise contracts that are untailored to the skill-level and responsibility of employees, 

or that apply to low-skill employees. Within-franchise no-poaching obligations may be 

justified in narrow cases, for example, involving managerial employees who are given 

access to proprietary information about the franchise’s method of business or who have 

received intensive training at the franchise level; when they are broad, they should trigger 

the per se rule. This approach seems to us more fruitful than the tangle over vertical versus 

horizontal restrictions.148 

 

3. Why Section 1 Standards Should Be Relaxed for Labor Markets 

 

 Our two section 1 proposals imply that section 1 standards should be relaxed when 

workers challenge a labor monopsony. But why exactly? One might believe that section 

1 should be applied to labor markets in the same way as it is applied to product markets.  

 

 The answer is that collusion appears to be easier in labor markets than in product 

markets, because labor markets are often more concentrated than product markets are. 

The idea that collusion is easier in more concentrated markets is one of the main 

                                                 
146 Deslandes, 2018 WL 3105955, at *1. 
147 Id., at *8. 
148 It also brings the analysis of no-poaching agreements in line with the treatment of covenants-not-to-

compete, which are usually unenforceable when they are untailored, and almost always unenforceable when 

imposed on low-skill workers. See Restatement (Second) of Contracts § 188 (1981). 
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justifications for hostility toward mergers in already concentrated markets, which is 

embodied in the Horizontal Merger Guidelines.149 

 

 Consider a product-side duopoly in which two firms maintain prices through 

parallel behavior. Each firm must still worry that the other firm will compete on quality 

or service, or by offering secret discounts. In contrast, the two firms in a labor-side 

duopoly know that each firm’s labor force is unlikely to switch firms—because of search 

frictions and job differentiation as well as the lack of competition by other employers. 

Firms cannot compete much on quality because working conditions are fairly uniform—

they are not constantly changing as a result of new technology the way that products are. 

And while firms can compete for workers by offering signing bonuses, they take the risk 

that they will offend pay equity norms150 if the bonuses become widely known—as they 

must if serious competition is going to take place. Thus, the more reliable form of 

competition is through the wage, and parallel behavior can stop it. 

 

 The greater risk of collusion in labor markets because of their high level of 

concentration justifies relaxed standards for section 1 in labor market cases because the 

risk of false positives—wrongfully imposed antitrust liability—is correspondingly lower 

than in section 1 product market cases. 

 

B. Monopsony 

 

 Section 2 also needs to be reformed. The problem is not the statutory language 

but the paucity of cases that provide guidance for employees who are the victims of 

anticompetitive behavior by monopsonists. To remedy this problem, we suggest that 

Congress pass a more detailed version of section 2 as applied to labor monopsonists.151 

The law should include the following reforms. 

 

 Labor market definition. Plaintiffs would be permitted to allege labor markets 

based on the 6-digit Standard Occupational Classification (SOC) and a commuting zone. 

If plaintiffs allege such a labor market, the burden would switch to the defendant to show 

that the labor market definition is inappropriate. 

 

 By standardizing the labor market definition, the proposal would make it easier 

for plaintiffs to survive motions to dismiss and certify class actions. By creating a 

presumption that is rebuttable, the proposal would enable defendants to prevail when 

labor markets are idiosyncratic. In rare cases when labor markets are national in scope, 

                                                 
149 See Horizontal Merger Guidelines, supra note 27, at § 7 (discussing coordinated effects in concentrated 

markets). 
150 David Card, Alexandre Mas, Enrico Moretti, and Emmanuel Saez, Inequality at Work: The Effect of 

Peer Salaries on Job Satisfaction, 102 Am. Econ. Rev. 2981, 3001–02 (2012) (finding that workers dislike 

pay inequality within firms). 
151 For details of the proposal and a discussion, see Marinescu & Posner, supra note *. 
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for example, the labor market for CEOs of large firms, an employer would be able to 

refute a labor market definition based on a commuting zone by providing evidence that 

workers send significantly more than 20% of their applications outside the commuting 

zone.(Research shows that workers who seek jobs on average send 20% of their 

applications outside the commuting zone.152) So we would require evidence that the job 

search in this occupation is significantly broader than average. 

 

 Labor market power. Plaintiffs would satisfy the market power requirement that 

is typically imposed in section 2 cases by proving that the employer has a “large” share 

of the labor market. How large is “large”? On the product market side, courts nearly 

always accept 90%, usually accept above 70%, and occasionally accept shares around 

50% or higher.153 We think that similar figures could be used for the labor market side. 

Plaintiffs could satisfy these requirements in either of two ways: based on the employer’s 

percentage of employment, or based on the employer’s percentage of job postings. 

 

 This reform would again simplify and render more predictable labor monopsony 

cases. 

 

 Anticompetitive behavior. Plaintiffs would be able to base their case on any of the 

following anticompetitive acts: mergers in highly concentrated markets; use of non-

compete and related clauses; restrictions on employees’ freedom to disclose wage and 

benefit information; unfair labor practices under the National Labor Relations Act;154 

misclassification of employees as independent contractors; no-poaching, wage-fixing, 

and related agreements that are also presumptively illegal under section 1; and 

prohibitions on class actions. Of course, current law gives employees the theoretical right 

to allege these types of anticompetitive behavior but the cases show a pattern of judicial 

skepticism, as noted earlier.155 Codification would help employees by compelling courts 

to take these claims seriously. Employers would be allowed to rebut a prima facie case of 

anticompetitive behavior by showing that the act in question would likely lead to an 

increase in wages. 

 

                                                 
152 See Ioana Marinescu and Roland Rathelot, Mismatch Unemployment and the Geography of Job 

Search, 10 Am. Econ. J.: Macroeconomics 42 (July 2018) 
153 See, e.g., Colo. Interstate Gas Co. v. Natural Gas Pipeline Co. of Am., 885 F.2d 683, 694 n. 18 (10th 

Cir.1989) (“lower courts generally require a minimum market share between 70% and 80%.”). 
154 The Supreme Court expressed skepticism when a union brought an antitrust case against an employer 

who had tried to divert business to entities it controlled that were not unionized, allegedly to weaken the 

bargaining power of the union. The Court commented that this behavior “might constitute … an unfair 

labor practice …, but in the context of the bargaining relationship between the parties to this litigation, such 

activities are plainly not subject to review under the federal antitrust laws.” Associated Gen. Contractors 

of California, Inc. v. California State Council of Carpenters, 459 U.S. 519, 526–27 (1983). While the 

relationship between labor law and antitrust law is complex, we do not think antitrust claims should be 

ruled out when the alleged anticompetitive act is also an unfair labor practice. 
155 See supra. 
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 This reform would strengthen and extend section 2 actions against labor 

monopsonists by standardizing a list of anticompetitive acts. While not all of these acts 

are invariably anticompetitive, the employer would be able to defend itself by citing a 

business justification. For example, a noncompete could be justified because it protects 

an employer’s investment in training. If so, an employer could avoid antirust liability by 

showing that its use of noncompetes benefits workers, who obtain higher wages as a result 

of their training.156 

 

 Statutory damages. To increase incentives to bring labor-side antitrust actions, 

employees would be entitled to the greater of damages of $10,000 per employee or the 

harm imposed on each employee. 

 

 These reforms would strengthen section 2 claims against labor monopsonies but 

would also preserve the doctrinal structure of section 2. Thus, they would not generate 

significant legal uncertainty, or require a revision in the way that we think about antitrust 

law. 

 

C. Merger Review 

 

 As we have argued elsewhere, the DOJ and FTC should review mergers for their 

labor-market effects as well as for their product-market effects.157 Under the current 

approach, the agencies focus exclusively on the product market. They first determine the 

HHI of the product market. Then they calculate the HHI of the post-merger product 

market. If the initial HHI and the increase in the HHI are high, the merger is deemed 

presumptively illegal. The merging firms may nonetheless obtain approval if they can 

show that the merger will produce significant efficiency benefits (typically, through the 

exploitation of economies of scale) so that consumer prices will decline. 

 

 Roughly the same analysis can be used on the labor market side. The agencies 

should calculate the HHI of the labor market in which the firms operate and the increase 

in HHI post-merger. If HHI and the HHI increase are sufficiently high, then the merger 

should be presumptively blocked. The merger would nonetheless be approved if the firms 

can show that the merger would allow them to obtain efficiencies that would result in a 

wage increase. 

 

 Note that the labor-market effects would need to be determined for every market 

in which the firm employs workers. A large national firm that employs workers in many 

different commuting zones would need to show that concentration is not significant, or 

                                                 
156 For evidence that noncompetes harm workers in monopsonistic labor markets and not in more 

competitive labor markets, see Starr et al., supra note 4, at 28. 
157 Marienscu & Hovenkamp, supra note 14; Naidu, Posner & Weyl, supra note 14. Both papers go into 

significantly more detail about how merger review should be conducted, and readers interested in those 

details should consult them. 
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would not significantly increase, in all of those zones—or otherwise spin off separate 

employers in the zones in which concentration would be unacceptable. This would 

parallel the practice for product market mergers—for example, when nationwide retail 

chains merge, and the implications for concentration are examined in every geographic 

product market in which stores are located. 

 

 Finally, Congress should abrogate United States v. American Building 

Maintenance Industires., the case that interpreted the Clayton Act not to apply to within-

state mergers.158 Plaintiffs should be allowed to challenge such mergers. 

 

 While analysis of labor market effects is complex and many mergers are 

justified,159 our proposal simply extends the current product-market approach to labor 

markets. This reform is long overdue. 

 

D. Arbitration Clauses 

 

 In American Express v. Italian Colors Restaurant,160 the Supreme Court held that 

firms could use arbitration clauses to block class actions in antitrust cases. That case 

involved a product-side market. Merchants who claimed that American Express had 

violated antitrust law were required to honor the arbitration clauses in the contracts they 

had signed with American Express. The Court recognized that these clauses might 

prevent victims of corporate wrongdoing from vindicating claims involving small sums 

but considered itself bound by the policy of the Federal Arbitration Act.161 The logic of 

the case suggests that it applies to labor settings as well, as the Court later 

acknowledged.162 Employers can (and do) easily insert arbitration clauses in employment 

contracts for the purpose of defeating class action litigation based on antitrust claims—

and they have done so with increasing frequency in recent years.163 

 

 Italian Colors was an enormous setback to antitrust litigation. It allows a 

monopolist (or monopsonist) to immunize itself from antitrust challenges by contractual 

partners by demanding that they sign an arbitration agreement. The problem—which is 

familiar from many different antitrust settings—is that it may be individually rational for 

a single buyer or seller to agree to an arbitration clause that forecloses antitrust liability 

                                                 
158 See Am. Bldg. Maint. Indus., 422 U.S. 271. 
159 See David P. Wales, Tara L. Reinhart, Anjali B. Patel and Danielle D. Drory, The Unlikely Role of 

Labor Markets in Merger Antitrust Review, Bloomberg, Nov. 23, 2018, https://www.bna.com/insight-

unlikely-role-n57982094106/.  
160 570 U.S. 228. 
161 Id. at 236-37. 
162 See Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612 (2018). 
163 Alexander J.S. Colvin, The Growing Use of Mandatory Arbitration, Econ. Pol’y Inst., Apr. 6, 2018,  

https://www.epi.org/publication/the-growing-use-of-mandatory-arbitration-access-to-the-courts-is-now-

barred-for-more-than-60-million-american-workers/.  
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because part of the harm is borne by third parties—including potential rivals of the 

monopolist and their future customers. 

 

 The problem is even more serious for labor-side antitrust because nearly all such 

cases are brought by workers who have contractual relationships with employers. In 

contrast, a great deal of product-side litigation is brought by corporate plaintiffs—

including contractual parties who are large enough to reject arbitration clauses, and 

competitors and other companies that do not have contractual relationships with the 

antitrust violator. Thus, we propose that Congress pass a law abrogating Italian Colors 

for labor monopsony cases. 

 

Conclusion 

 

 Adam Smith, the patron saint of free-market economics, could have been writing 

today when he set down these words about labor monopsony more than two centuries 

ago: 

 

We rarely hear, it has been said, of the combinations of masters, though 

frequently of those of workmen. But whoever imagines, upon this account, 

that masters rarely combine, is as ignorant of the world as of the subject. 

Masters are always and everywhere in a sort of tacit, but constant and 

uniform, combination, not to raise the wages of labour above their actual 

rate. To violate this combination is everywhere a most unpopular action, 

and a sort of reproach to a master among his neighbours and equals. We 

seldom, indeed, hear of this combination, because it is the usual, and, one 

may say, the natural state of things, which nobody ever hears of. Masters, 

too, sometimes enter into particular combinations to sink the wages of 

labour even below this rate. These are always conducted with the utmost 

silence and secrecy till the moment of execution; and when the workmen 

yield, as they sometimes do without resistance, though severely felt by 

them, they are never heard of by other people.164 

 

While employment markets have changed greatly since the eighteenth century, the 

employer combinations identified by Adam Smith were aided by an essential condition—

the concentration of labor markets—that has not changed. These hidden employer 

combinations occasionally rise to public attention because of a scandal like the high-tech 

no-poaching agreements, but are largely invisible, or were—until statistical research 

brought them to light. 

 

 In light of the statistical evidence, we know that a litigation gap exists: antitrust 

law neglects labor monopsony—a severe problem that calls out for public resources—

                                                 
164 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (1776), 

https://www.gutenberg.org/files/3300/3300-h/3300-h.htm.  
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and it shouldn’t. Using product-market litigation as a baseline, we show that the amount 

of labor-market litigation falls far short of what one could reasonably expect. 

 

The explanation for this state of affairs is not simple. Many factors play a role—

the state of economic wisdom until recently, the development of new datasets and modes 

of statistical analysis, the incentives of class action lawyers, the limits of antitrust law, 

among other things. As economic understanding of labor monopsony advances, the law 

needs to catch up. 

 

Courts should recognize certain types of conscious parallelism as unlawful under 

section 1 despite their normal insistence on an agreement on the product side. They should 

also block firms from avoiding section 1 liability by exploiting the vertical nature of the 

franchise form. Congress should tighten up section 2—courts and lawyers can do their 

part as well by using the latest economic wisdom to evaluate labor monopsony cases. The 

FTC and the Justice Department should review mergers for labor market effects. And 

Congress should block employers from using arbitration clauses to protect themselves 

from antitrust class actions. 

 

Legal academics also need to catch up. The imbalance between product-market 

litigation and labor-market litigation is matched by an imbalance in legal research on 

product-market antitrust (which is voluminous) and legal research on labor-market 

antitrust (which is puny).165 We have scratched the surface of a vast topic that would 

benefit greatly from additional research by legal scholars. 

 

 

  

 

 

 

                                                 
165 We have thumbed through numerous antitrust treatises and student guides, and found virtually no 

mention of labor monopsony. 
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