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COVER NOTE

CREA and the Global Health Justice Partnership of the Yale Law School and the Yale School
of Public Health provide this submission as part of the call for input to inform the thematic
UHSRUW RQ :SURVWLWXWLRQ DQG YLROHQFH DJDLQVW
Special Rapporteur on Violence against Women and Girls to the UN Human Rights Council at
its 56th session in June 2024."

This submission addresses a range of questions in the Call for Input, focusing on three critical
DUHDV IRU WKH 6SHFLDO 5D Ssmierstandiny the/ canfei @widtende FhvédV
by women and girls in the sex trades, and approaches and actions that States can take to
effectively protect women and girls from all forms of violence in line with international human
rights law. First, we highlight the diversity and rights of persons involved in the sex sector, and
the importance of formulating analyses and recommendations regarding the frameworks
regulating anti-trafficking interventions, and the selling and buying of sex, with attention to all
persons impacted, in line with a human rights approach. We then address the importance of
precise statements of international law to effectively guide state action and not produce
negative rights implications. We clarify several points of law before highlighting how precise
analysis in this area will ensure that the final report aligns with other human rights bodies and
experts, and facilitates the full development of rights for people in the sex trades. Finally, we
address shortcomings in some anti-trafficking research and analysis, and present the existing
credible research on violence against people in the sex trades and its insights.

Our submission, as follows, is informed by interviews with sex worker collectives in
Bangladesh, Kenya and Uganda on the most common forms of violence they face, the impact
of punitive laws and the conflation of sex work and trafficking, strategies they use to reduce
violence, specific challenges faced by LGBTQ sex workers, what options are available for sex
workers who wish to leave sex work, and ways that the international community can
demonstrate meaningful solidarity. We include summaries of these conversations as
appendices, along with an annotated guide to the Palermo Protocol, and express our gratitude
to all involved in those discussions. We would also like to thank Hailey Davis, a student who
assisted with compiling relevant research.

" CREA, https://creaworld.org/; Global Health Justice Partnership of the Yale Law School and the Yale
School of Public Health, https://law.yale.edu/ghijp.
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Attention to the Diversity and Rights of All Persons in the Sex Sector

This section provides information for questions 2, 9, 11, 12 and 13. People of all genders are
involved in the sex trades, with differences in clients, work conditions, and marginalization
shaped by the type(s) of sex work performed, and gender, sexuality, race, place, migration
status, etc.! 234 5 Exposure to police, client or other violence, and to legal regulation, also
varies widely across street-based sex work, work in hotels, brothels, from home or online. *

‘H UHFRJQL]J]H WKDW WKH 6SHFLDO 5DSSRUWHXUYV PDQGDWH UH(
However, we note that under a rights-based approach, the Special Rapporteur should
formulate analyses and recommendations regarding the frameworks regulating anti-trafficking
interventions, and the selling and buying of sex, with attention to the diverse persons impacted.

Violations can arise when anti-trafficking interventions ignore the rights and diversity of

persons insexwork )J)RU H[DPSOH pGLYHUVLRQY SURJU&RK Woiménh WKH 8 6
as UWWUDIILFN Liedicaly Eoaftimy\pSrticipation in services (the condition for avoiding

fines or jail).2 Like other forced rehabilitation programs,® ' they are ineffective because they

ignore the needs and self-determination of participants, but even their limited assistance

(when voluntary) is unavailable to people who are non-hetero women. Raid and rescue
operationsalso XVXDOO\ WDUJHW pVH[ WU,Dhésehhhvd BegnZowiHdexarkly JLUOV
identify trafficking victims; instead often leading to the abuse, arrest and detention of those

allegedly rescued. Raids often target communities based on stereotypes, for example focusing

on migrants in the US, or on local caste, class, ethnicity and gendered stereotypes globally.'®

.12 Such interventions displace evidence-based responses to the full range of people

subjected to all forms of trafficking.

Attention is also needed to the range of laws that differentially expose diverse sex workers to
police contact and violence. Sex workers with disabilities or who use drugs, among others,
have particular service needs rendered invisible by criminalization.'® Street-based sex
workers, and sex work establishments, are particularly exposed to police selectively enforcing
(sometimes sex-work-specific) public nuisance laws, " * '2 ' or licensing laws,'® which also
legitimize violence from the general public." 2 1674 Laws, such as SESTA/FOSTA in the U.S.,
limiting use of online platforms for advertising sexual services have pushed sex workers,
particularly trans women of color, into street-based work and increased exposure to arrest and
violence. "2 "7 Limited protections exist for gender-based online harm, such as blackmail using
information from online profiles:'® non-gender-normative persons are even more exposed,
with officials unwilling to intervene to protect their rights or even identities.

LGBTQ sex workers are exposed to laws penalizing same-sex activity, non-normative gender

expression or public morality offenses,””? ZKLFK PD\ LPSDFW RUJDBIBWLRQVY
Where sex work is legalized, trans sex workers are de facto criminalized if registration requires

costly gender affirmation processes.* Sex workers may also face laws criminalizing (risk of)

HIV transmission,'® or be subject to, or not report, violence due to their migration status.?®

Under-18s selling sex (who have a distinct status under international law, including as

trafficked persons) DGGLWLRQDOO\ IDFH FRHUFLYH VHUYLFHV RU puSUR\
+ D U E R U fwllld staus offenses, or mandatory reporting laws and consent or marriage

requirements for sexual and reproductive health services can limit access to necessary care 2’



The Importance of Precise Statements of International Law

This section provides information for questions 6, 8, 9, and 13. We are concerned that the Call
for Input selectively and misleadingly cites international authorities, conflating sources of law
on trafficking and sex work. As law serves to express values as well as guide state action, this
selectivity can skew understanding; it may preclude the inclusion of important data and
analysis, producing negative rights implications for the diversity of persons in the sex sector,
whether by coercion, circumstance or choice.

Forexample, WKH ODQJXDJH 3 SURVWLWXWLRQ LV LQFRPSDWLEOH ZLWI
SHUVRQ ™ LV |URirRdiNgKPreanible @ the 1949 Convention.?? The Convention sits in

an unclear status: some hold its limited ratification and weak monitoring capacity make it

unusable or obsolete;?* 24 2% 26 many international law scholars and anti-trafficking advocates

maintain that it has been superseded by the 2000 Palermo Protocol.?”-?8 Previous mandate

holders rejected the 1949 Convention as lacking both a rights approach and a regard for

women as independent rights holders, and providing little actual protection or remedies for
trafficking-related human rights violations.25: 28.29

Effective responses to trafficking require that UN mechanisms and states, consistent with

almost three decades of human rights work, distinguish sex work and trafficking, and work to

identify the conditions putting persons at risk of trafficking.2% 262830 Conflating the two allows

manipulation of data (see below) and blurs lines between them.3'" While the 1949 Convention

equates only (and all) 3 SURVWLWXWLRQ™ ZLWK WUDIILFNLQJ WKH 3URWR
engages DOO ODERU VHFW RHg \éxiofaGon@D WHKWH 3SURVWLWXWLRQ RI RW
purpose that can amountto WUDIILFNLQJ LI WZR RWKHU HOHPHQWY DUH D
HOHPHQW IRU WKH FU¥PS URVWUDYNMWALNRLEDAEN fdd Bhe RpBsEiMEe D
SXUSRVH R pWhe PidtadoNdo&3 hft require criminalizing sex work: states parties

must criminalize coercive, fraudulent, or abuse of authority to move/hold persons in any

sector.®® CEDAW contains comparable wording,** and similarly qualified references

distinguish it from per se harm across the VAW Declaration,* the Beijing Platform of Action,'?

3% and treaties on war crimes and/or crimes against humanity.?’

Where WKH 3URWRFRO QRWHY WKDW pFRQVHQ dt aRleféns&y,itBIILFNLQJ
when listed means (e.g., fraud) are established or the person is under 18.2" 3 UNODC

guidance, issued in part because many states and non-state actors confused or
PLVUHSUHVHQWHG pFRQVHQW DV LUUHOHYDQWY Hrere®erQJ WKH
WKDW 3H[SORLWDWLYH FRQGLWLRQV DORQH*UH LQVXIILFLHQW \

Separate analysis regarding under-18s is crucial, as distinct provisions apply in the context of
trafficking.?” 4" 42 Efforts to support the rights of trafficked under-18s must comport with other
rights XQGHU WKH &5& DQG WKH &b5 &rindrRIRRiarivappgidddhy®> O R Q
Disaggregated data is key for understanding conditions giving rise to harms across ages.

Precise analysis is essential so that the final report does not undermine the development of
the full range of human rights of person in sex sectors (to freedom from violence, work, health,
migrate, etc.). 124045 Relatedly, it will ensure consistency with other human rights bodies and
experts recognizing sex workers as rights bearers,*® 4° that conflating sex work and trafficking
leads to inappropriate responses, failing both sex workers and trafficking victims in realizing



rights,*”- 48 and distinguishing between sex work and trafficking to provide nuanced analysis of
the laws and conditions leading to rights violations. 28 40.47.49. 50 The |nternational Commission
of Jurists emphasizes that the exchange of sexual services for money between consenting
adults, and related third party conduct, may not be criminalized absent coercion, force, abuse
of authority or fraud, under a human rights-based approach to criminal law.®"

We are concerned with the focus on the 1949 Convention and Palermo Protocol, to the

exclusion of a broader human rights framework: both are crime (and migration) control

documents.?* Commentators note W K H & RQ Y HQ W L RQveMeit tfiod @rostitktionN

is SWUDIILskehs @i FRORQLDO SRZHUVY GHVLUH WR PFPRQMWURO ZRP
definitionally cannot provide rights for persons trafficked across sectors.?* 242526 The Palermo

Protocol, fifty year later, also provides a limited set of rights protections. Moreover, the lack of

a clearly defined set of practices pPH[SORLWDWLRQY pBrsistdntstateFddr@usiod U D Q G
about its obligations, make it an unreliable metric for collecting documentation.?3 24 26

Further engagement with all human rights treaties is essential. The CRC and CEDAW are key

but not sole sources of rights. & ('$:fV JHQHUDO UHFRPPHQGDWLRQV UHDG W
treaties fpuarantees of movement, due process, etc. can help ensure States see protection

against discrimination of women in its fullest, rights-enhancing way.*%° In particular, the report

can call attention to & (' $: 1 \Mintersectional analysis, especially in violations against persons

with intersex conditions, trans women and gender fluid persons, including as trafficked,® and

reporting by countries that have decriminalized or legalized sex work.

Credible Research, and Shortcoming in Research’

This section provides information for questions 1, 4, 5, 9 and 13. Attention to existing credible
research, along with careful scrutiny of methodological or other limitations in research, is
critical for the full understanding of how women and girls in the sex trades are exposed to
violence, and to guide 6 WDWHVY PRVW HIIHFWLYH DQGsSULJKWY SURPRWLQ

There are serious analytic and methodological flaws present in some anti-trafficking work, e.g.,

sampling bias, graphic anecdotes as evidence of trends without other data, ignoring adverse

data?*% 1RWDEO\ 3>V@WDWLVWLFV LQ WKH WUDIILFNLQJ ILHOG DU
ILJXUHV RIWHQ UHF\FOHG D @GCGCléaF figdr&snaré Guindbinale Xddausée

countries and organizations define trafficking differently, with some including smuggling, illegal
PLJUDWLRQ DQG SURVWEPWXWLRQ LQ WKHLU ILIXUHV

Clear-eyed assessment of all evidence is essential because much current analysis eschews
careful use of empirical research (i.e., differentiating correlation and causation)® for stock
narratives following traditional gender roles and sexual morality, or anxieties around male
sexual exploitation of women or lost childhood innocence. These narratives are used to justify
ineffectiveand/or KDUPIXO FULPLQDO OHJantddittihg tHefirdings oHdddrnd W V

+ This section builds on, and shares coauthors with, an open letter written in 2015 to Amnesty

International members, section directors, and board members expressing support for the resolution
UHTXHVWLQJ S\ WKH  QWHUQDWLRQDO %RDUG WR DGRSW D SROLF\ WKDW
protection of the human rights of sex workers, through measures that include the decriminalisation of

sex work. “https://law.yale.edu/sites/default/files/area/center/ghjp/documents/letterdecriminalization

sexwork.pdf



https://law.yale.edu/sites/default/files/area/center/ghjp/documents/letterdecriminalizationsexwork.pdf
https://law.yale.edu/sites/default/files/area/center/ghjp/documents/letterdecriminalizationsexwork.pdf

global health and human rights researchers. %6 57: 58 73 For example, ideas that sex work is
LOKHUHQWO\ HISORLWDWLYH ILIDWH RQ D SUHFRQFHLYHG IHPDO
power dynamic, ignoring sex worker diversity,>® differential marginalization associated with
status/criminalization,® ¢© and dynamics related to migration, markets, etc.*° Sex workers may

experience varied situations over time, from consensually traded sex to violence and

trafficking. Credible research is important for correctly identifying when and how this occurs.

The primacy of anecdotal evidence is also notable.*® Victim testimony is an important call to

public attention and rights protection, but just one form of evidence.®! Rigorous qualitative and

quantitative research methodologies can make visible GLITHUHQWO\ VLWXDWHG SHRSO|I
GRFXPHQW SDWWHUQV DFURVV SRSXODWLRQWd sEfp&PtkeQ LW LHV
promotion of rights across diverse experiences.

Existing credible research on violence against people in the sex trades reveals how law and

policies actually function. Sex workers globally face physical, psychological and sexual

violence from state agents, people posing as clients, and through anti-trafficking efforts,

medical institutions, and armed conflict.1® 18.45 47.63,64,65, 73, 74 Tha criminalization of trading sex

engenders poor labor conditions, and violence by state agents during arrest, detention, and/or

deportation.*> % Police may not protect sex workers from private citizens.®” 6 H[ ZRUNHUV{
reports of violence are often not taken seriously, leading to impunity,** 188 and they are often

IRUFHG WR LGHQWLI\ DV pyWUDIILFNLQJ YLFWLPVTWR DYRLG SH
&ULPLQDOL]DWLRQ OLPLWYV VH [atiRted bed/i¢es, D ¥ PHVAPW RhikH D O W K
mandatory or coerced HIV/STI testing and treatment are a specific form of violence.*> 54

There is limited data on under-18s selling sex, but research indicates experiences including
exploitation but also meaningful decision-making,?* 4% in which criminalization, including of
selling sex, facilitates increased harm,” and limited access to sexual health services, including
due to fear of police and anti-trafficking policies. Raid and rescue efforts targeting under-18s
often lead to lengthy detention in centers where violence is common.2% 40

Existing credible research refutes the End Demand claim that removing criminal penalties for

selling sex removes criminalization harms for sellers.”® Rather removal leads to increased

violence from state agents and clients, as continued surveillance, policing and prosecution of
FOLHQWY GULYHV WUDQVDFWLRQDO VH[ XQGHUJURXQG UHGXFLC
and maintains police contact and excuses for harmful interactions with sex workers, as sex

workers are witnesses, arrested under alternative charges or police are tasked with referring

them to services’* 7 It also reduces access to post-violence services.’®

There is also no convincing evidence to support End Demand claims that the legalization or
GHFULPLQDOL]DWLRQ RI VH[ ZRUN ZLOO pL QOB Ndalfstaus DI1LFNLC
of work is just one part of a complex landscape of factors engendering vulnerability to

trafficking, across sectors, including coercion, harsh border controls, and police corruption.°

Available statistics are unreliable due to variable definitions and the lack of social science

research meaningfully comparing trafficking, as defined in international law, with the

conditions of sex work under criminalization, decriminalization, legalization, etc.%!

In fact, evidence shows that sex work decriminalization is, along with rights-based anti-
trafficking laws, important for efforts against trafficking into the sex sector, because workers



and clients can report suspected cases without fear of arrest.®? Further, improved conditions
for cooperation with authorities, and the ability of non-criminalized workers to claim labor and
other rights,®® make violence and exploitation more visible, facilitating identification of
trafficked persons.” 84
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UN PROTOCOL TO PREVENT, SUPPRESS AND PUNISH TRAFFICKING
IN PERSONS,
ESPECIALLY WOMEN AND CHILDREN
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THE UN CONVENTION AGAINST TRANSNATIONAL ORGANIZED CRIME
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|. GENERAL PROVISIONS

PrRoTOCOL ARTICLE 1
RELATION WITH UNITED NATIONS CONVENTION
AGAINST TRANSNATIONAL ORGANIZED CRIME
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Note: A corresponding provision, article 37.4 of the Convention, reads: OAny protocol to this
Convention shall be interpreted together with this Convention, taking into account the
purpose of that protocol.O
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Protocol Annotation: Paragraphs 1 and 2 incorporate all relevant provisions of the
Convention into the Trafficking Protocol. The Trafficking Protocol contains the majority of
the commitments made by governments regarding trafficking in persons, but a number of
very important provisions (for example, regarding protection of withesses) are contained in
the Convention.
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PROTOCOL ARTICLE 2
STATEMENT OF PURPOSE
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Protocol Annotation: One of the three purposes of the Trafficking Protocol is to protect and
assist victims according to human rights principles. Consequently, even though the
protections provisions are relatively weak, the Trafficking Protocol does obligate
governments to adopt domestic laws and policies to protect the rights of, and provide
assistance to, trafficked persons, in accordance with international human rights standards.
It recognizes that certain types of protections and assistance are necessary and dictates
that they must be consistent with international human rights norms.

PROTOCOL ARTICLE 3
USE OF TERMS

Protocol Annotation: The UN definition of trafficking in persons in section 3(a) below
describes in some detail the nature of the crime. However, this international definition is not
appropriate for use in domestic criminal codes. It has too many elements that would have to
be proven by prosecutors, thus making prosecutions more difficult. Also, some of the
language is ambiguous, which could also lead legal challenges by defendants.

It is important first to read and understand the new international definition of trafficking in
persons in the Protocol but then to incorporate the essence of that definition into national
legislation using simple and clear language.

We propose just such a criminal law definition of trafficking. The following criminal law
definition clearly states the nature of the crime but avoids using so many descriptive and
potentially confusing elements:

OTrafficking in personsO shall mean theecruitment, transportation, transfer,
harbouring or receipt of persons, by any means, for forced labour or services, slavery or
practices similar to slavery, servitude or the removal of organs.

Under this criminal law definition, convictions would be easier to obtain and prosecutions
would not open to attacks for vagueness by defendants. The proposed definition eliminates
the necessity to prove that threats, coercion, fraud, etc., are used to move a person into the
trafficking situation. The OmeansO used to mow®meone into a trafficking situation are not
important but the process of moving people from one place to another in order to hold them
in forced, labor or slavery are essential to the crime. Lastly, the definition deletes all
undefined and ambiguous terms, leaving only crimes that are defined in international law
and in the domestic law of many countries. The criminal law definition is broad enough to
cover each and every form of trafficking b from trafficking into forced begging or domestic
work to trafficking into forced prostitution or farm labor.

We encourage readers to reconsider the above definition after they have finished reading
the UN definition and the Commentaries set out below.
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Protocol Annotation: The terms Oabuse of a position of vulnerabilityO and the Interpretative
Note in footnote 12 make it clear that trafficking can occur without any use of force. The
definition recognizes that many trafficked people are told what to do by someone close to
them, such as a parent, a spouse or a community leader. Persons in these situations may
have no culturally acceptable or legal means to refuse and so they OsubmitO to the situation.
They are still victims of trafficking.
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Protocol Annotation: The terms Oexploitation of theprostitution of othersO and Osexual
exploitationO are the only terms in the definibn of trafficking that are intentionally left
undefined and are also not defined anywhere else in international law.

The 100+ country delegations that negotiated the Trafficking Protocol at the UN Crime
Commission were unable to agree upon definitions for these two terms and so they decided
to leave them undefined. The majority of delegates and the Human Rights Caucus
understood that countries have different laws and policies on adult sex work and that many
countries would not want or be able to sign the Trafficking Protocol if it forced them to
change their prostitution laws. A few delegates and NGOs at the negotiations insisted that
all adult prostitution, including voluntary and even legal prostitution involving adults, should
be classified as trafficking and so they forced a yearlong debate at the negotiations on the
subject. The majority of delegates and the Human Rights Caucus rejected the notion that
voluntary, non-coerced participation by adults in sex work, factory work or any other work is
trafficking. While such work can be abusive and exploitative, it is only trafficking if it
amounts to the internationally recognized human rights violations of forced labor, slavery or
servitude.
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The Human Rights Caucus advocated for a consensus solution that would allow all

countries to sign the Trafficking Protocol, including countries that have laws criminalizing
adult sex work and countries that have laws decriminalizing and/or regulating adult sex

work. All delegations agreed that trafficking involves slavery, forced labor or servitude.
However, since there is no international agreement on the meaning of Osexual exploitationO,
Caucus members proposed to include the term but leave it undefined. In this way, all
governments could sign the Trafficking Protocol because the compromise definition would
allow each government to decide for itself on the legal treatment of voluntary adult sex work.
This proposal was eventually adopted.

Thus, the Interpretative Note contained in footnote 13 explains the compromise language
and recognizes the existence of both coerced participation and non-coerced participation in
adult sex work. It explains that the Trafficking Protocol takes no position on the treatment of
non-coerced adult sex work and explicitly leaves its legal treatment to the discretion of
individual governments.

Since forced or coerced adult sex work (and any other forced or coerced work) and all child
participation in sex work is covered in the Trafficking Protocol in the context of slavery,
forced labor or servitude, governments can omit the terms Oexploitation of the prostitution of
others or other forms of sexual exploitationOfrom their domestic laws. However, any
government that decides to include these undefined terms in their domestic law will have to
define them clearly. The preferred definitions would focus in the use of force or coercion
(including psychological coercion) to hold people against their will. The following definitions
could be considered:

Osexual exploitation® means Othe particigatiby a person in prostitution, sexual
servitude, or the production of pornographic materials as a result of being subjected to a
threat, coercion, abduction, force, abuse of authority, debt bondage or fraud.O

Oexploitation of the prostitution of othesO could be defined as Othe obtaining by a
person of any financial or other benefit from the sexual exploitation of another person.O
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Protocol Annotation: The term Oforced labourO is defineh article 2.1 of the International
Labor Organization Convention Concerning Forced Labour No. 2935 follows: OFor the

purposes of this Convention the term forced or compulsory labour shall mean all work or
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service which is exacted from any person under the menace of any penalty and for which
the said person has not offered himself voluntarily.O

The term OslaveryO is defined in adlie 1.1 of the UN Slavery Convention"as follows:
OSlavery is the status or condition of a persorover whom any or all of the powers attaching
to the right of ownership are exercised.O

OPractices similar to slaveryO are coained in the UN Supplementary Convention on the
Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery,
article 1:

O(a) Debt bondage, that is to say, the statis or condition arising from a pledge by a
debtor of his personal services or of those of a person under his control as security for a
debt, if the value of those services as reasonably assessed is not applied towards the
liquidation of the debt or the length and nature of those services are not respectively limited
and defined;

O(b) Serfdom, that is to say, the condition orstatus of a tenant who is by law, custom
or agreement bound to live and labour on land belonging to another person and to render
some determinate service to such other person, whether for reward or not, and is not free to
change his status;

O(c) Any institution or practice whereby:

(i) A woman, without the right to refuse, is promised or given in marriage on
payment of a consideration in money or in kind to her parents, guardian, family or any other
person or group; or

(ii) The husband of a woman, his family, or his clan, has the right to transfer her
to another person for value received or otherwise; or

(iii) A woman on the death of her husband is liable to be inherited by another
person;

O(d) Any institution or practice wherebya child or young person under the age of 18
years, is delivered by either or both of his natural parents or by his guardian to another
person, whether for reward or not, with a view to the exploitation of the child or young person
or of his labour.O

Servitude is not defined in international law but it is understood that the above practices are
forms of servitude. The Supplementary Convention lists specific instances of servitude or
practices similar to slavery. Other forms of servitude can be drawn from the principles
evident in the Supplementary Convention, such as the use of customary practices to strip a
person of any ability to refuse to submit to practices that otherwise would be considered
slavery or forced labor.
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Trafficking for body organs only occurs if a person is transported for the purpose of
removing organs. The Trafficking Protocol does not cover the transportation of the organs
alone.

The complexity of the definition of trafficking in persons in (a) should now be clear and we
encourage readers to reconsider the simple and clear criminal law definition of trafficking
proposed at the beginning of Article 3.
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Protocol Annotation: This provision merely restates existing international legal norms. Itis
logically and legally not possible to Oconsent®hen any of the following are used: Oforce,
coercion, abduction, deception, abuse of power or actions taken while one is in a state of
vulnerability or while one is in the control of another person.0 Delegates added footnote 19
to explain that defendants have a right to a defence but that, once the elements of the crime
of trafficking are proven, any allegation that the trafficked persons OconsentedO is irrelevant.
Real consent is only possible, and legally recognizable, when all the relevant facts are
known and a person is free to consent or not. The footnote also ensures that defendants do
not lose their right to raise all defenses.

Thus, despite evidence that the victim consented to migrate, to carry false documents and to
work illegally abroad, defendants cannot argue that the victim Oconsented® to work in
conditions of forced labor, slavery or servitude. By definition, these three crimes mean there
is no consent. For example, a woman can consent to migrate to work in prostitution in a
particular city, at a particular brothel, for a certain sum of money. However, if the defendant
intended actually to hold the woman in forced or coerced sex work, then there is no consent
because everything the defendant trafficker told the woman is a lie. No one can consent to
alie. Even if a person agrees to work in very bad conditions, for very little money, with very
little freedom, he would still be a victim of trafficking if the trafficker intended to hold him in
debt bondage, involuntary or forced conditions.

Nonetheless, consent can become confusing if the law is not clearly understood. However,
the issue of consent is not and should not be a barrier to effective prosecutions. The real
barriers to successful prosecutions in many countries are corruption, a lack of official
willingness to take strong measures to prosecute traffickers and protect trafficked persons,
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as well as the presence of poorly trained and inexperienced law enforcement officials.
Professionally trained investigators would provide prosecutors with better evidence, making
it easier to convict traffickers. If prosecutors have evidence showing that the defendant lied
to the victim, kept her passport, did not pay her, kept her in prison-like conditions, threatened
her or her family, never allowed her to move about freely or forced her to work in debt
bondage or slavery, then convictions should be obtained more easily.
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Protocol Annotation: This section is unclear. No force, coercion or deception is required
when children are involved and so better language would be: OThe recruitment,
transportation, transfer, harbouring or receipt of a child for the purpose of prostitution or
pornography shall be considered trafficking in persons.O This language would ensure that
laws do not permit children, under any circumstances, to engage in prostitution or
pornography.

Children are only mentioned here and briefly in Protocol section 6.4 below. Despite
recommendations from the Human Rights Caucus, the UN High Commissioner for Human
Rights, UNICEF, the International Organization for Migration and others to address the
special needs and legal status of children, the delegates failed to do so.

To fill this gap in the Trafficking Protocol, governments should incorporate relevant
provisions into their domestic trafficking legislation from the UN Convention on the Rights of
the Child*® the Optional Protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornographyAHand the ILO Convention Concerning the
Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour No.
C182 (1999)™
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PROTOCOL ARTICLE 4
SCOPE OF APPLICATION
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CONVENTION ARTICLES 2 AND 3.2
USE OF TERMS; SCOPE OF APPLICATION
CONVENTION ARTICLE 34.2
IMPLEMENTATION OF THE CONVENTION
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Convention Annotation: The first two sections establish who can be prosecuted and the
scope of the crime. It is important to note that they do not cover trafficking by one or two
persons or internal trafficking that has no international aspect. For example, traffickers of
domestic workers are often a wife and husband who bring a worker from abroad and force
her to work in a foreign country with little or no pay or freedom. They would not be covered
by 2(a). Also not covered is trafficking that is done entirely within a country by nationals of
the country.

Domestic legislation should go further than the Trafficking Protocol and include all domestic
and cross-border trafficking and should punish individual traffickers as well as organized
criminal groups. Trafficking within some countries is as serious as, or more serious than,
cross-border trafficking. Furthermore, from the perspective of the victims, the harm can be
just as great no matter whether there are one or ten traffickers and whether the trafficking is
cross-border or internal. So the punishments for the traffickers and the protections for the
rights of trafficked persons should be the same regardless of whether the trafficking is
internal or across borders and whether there are one or twenty traffickers.




Convention article 34.2 states that certain crimes - belonging to an organized crime group
(art. 5), money laundering (art. 6), corruption (art. 8) and obstruction of justice (art. 23) - do
not need to be transnational or part of an organized criminal group. Governments must
adopt laws ensuring that these crimes apply to every person who commits them. Arguably,
this same provision applies to the crime of trafficking order to ensure that all traffickers can
be prosecuted under domestic laws. Article 1 of the Protocol states that relevant Convention
provisions are incorporated into the Protocol, which includes article 34.2. Governments,
therefore, have an obligation under the Protocol to adopt a trafficking law that covers both
internal and cross-border trafficking as well as trafficking by one or more persons.

CONVENTION ARTICLE 10
LIABILITY OF LEGAL PERSONS
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Convention Annotation: Not all traffickers are Onaturapersons.O Some traffickers operate
within a company or partnership and have assets that should be confiscated and used to
pay compensation and damages to trafficked persons. This important provision ensures
that all countries have domestic laws establishing the liability of Olegal personsO.

PRoOTOCOL ARTICLE 5
CRIMINALIZATION

H=le*4#11)%)+17*2) E1%#*88!*,(:)!%. 4418+ 6 SYAQHSQE H*06. 2+ %61 * 06! E! @ +'+4+%%*2E! ) (1+%) * @85 %!
*0p142%;$*81(33+'4+%!H+IA(',.4)1%+)13(2)#I$1¥2)$48+IY(3N)#$%! 72() (4(8CH#+14(;$)) +,!
$)+)$(*88EL

I

AYOLI>)+2:2+)%)$9+ 1 ()ASI " H-H"HSHI & "WHH" HHH).B,1$' $4%)+)H¥) )H+1" #+21;+* 001 D0al 1 +)$(+, H+2+1%2+1% | $)$(*81)(!
8+635%8%)$9+!;+*%6.2+%!*,1: 2+%.:: (Y%o+!)#+!+N$%)+'4+!(3!*18*/=al

! HB



Protocol Annotation: Law enforcement provisions throughout the Trafficking Protocol and
the Convention are mandatory (Oshall adoptO). Hus, all countries that sign the Trafficking
Protocol must adopt legislation and other measures to combat trafficking.
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Protocol Annotation: Theoretically, section 5.2 could be used to prosecute trafficked
persons who agree to work illegally and to travel with false or no documentation. Trafficked
persons could be accused of OorganizingO dattemptingO to traffic or knowingly
OparticipatingO or assisting in their own traffickingyhich is not the intention of this section.
The Trafficking Protocol is intended to punish the traffickers only and not the victims. So
domestic legislation should clearly state that a trafficked person is never punishable in
connection with her or his own trafficking. It should also ensure that trafficked persons are
not prosecuted for OtraffickingO someone else. Faexample, if several persons are trafficked
together, none of the victims should be prosecuted as an accomplice to trafficking the other
victims.

CONVENTION ARTICLE 8
CRIMINALIZATION OF CORRUPTION
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CONVENTION ARTICLE 9
MEASURES AGAINST CORRUPTION
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Convention Annotation: Many countries do not have any laws to investigate and prosecute
corrupt officials despite the fact that trafficking cannot exist without the cooperation of
corrupt government officials in most cases. Therefore, these anti-corruption provisions are
extremely important in preventing trafficking and should be included in all domestic
legislation.

CONVENTION ARTICLE 12
CONFISCATION AND SEIZURE
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Convention Annotation: These provisions require governments to adopt laws to confiscate
the assets of the traffickers. The assets will become the property of the state in which they
are located. Itis highly likely that a large proportion of the assets will be found in richer
countries of destination and not in the poorer countries of origin.
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Convention Annotation: This provision ensures the ability of Obona fide third partiesO to have
access to the confiscated assets. Thus, it is important for domestic legislation to recognize
that trafficked persons are always Obona fidethird partiesO who should be able to access the
assets to pay compensation for abuses suffered. Governments should not be permitted to
argue that trafficked persons are not Obona fieO simply because theyentered the country
without proper documents or they worked without documents.

CONVENTION ARTICLE 14
DISPOSAL OF CONFISCATED PROC EEDS OF CRIME OR PROPERTY

H=1172(4++,%1(3142$;+1(21:2(:+2)E14('3$%4%)+ KB EFR)E!:. 206 *)1)(1+2)$48+%IHAI(2IHY Cl:¥2*6 2+ #1
HCI(3)#$%!F('9+)$(1%#+*881@+!,$%: (%+,| (ANDETHZ)EIS 1*44(2, ¥ 4+ IS)H#1$) %!, (;+%6)$4!8*/!

* 1 - $1$06)2%)$9+1:2(4+,.2+ %=

!

Convention Annotation: National laws in many countries will need to be revised in order to
ensure that disposal of the assets is done in a manner that benefits trafficked persons. The
assets should be used to pay compensation, restitution and damage awards to trafficked
persons and to support services for trafficked persons in countries of destination, transit and
origin.

Governments should not keep the assets for other purposes and those that do so are guilty
of profiting from the traffickersO criminal ats. Assets from human trafficking represent the
forced labor, suffering and human rights violations suffered by human beings and they
should be distributed to and for the benefit of those victims.
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Convention Annotation: Trafficked persons will need some legal means to recover
compensation, restitution and damages in countries of destination, as well as in countries of
origin. They should not be prevented from financial recovery simply because the assets are
located, for example, in the country of destination while they have returned (voluntarily or
involuntarily) to another country.

This section recognizes the need for governments holding confiscated assets to return them
to another country to pay compensation to victims. It allows government A to ask
government B to return the confiscated assets to government A. The requesting
government A would then use the money to pay compensation, restitution and damages for
the harms suffered. However, this section does not require governments to change their
laws. So advocates, especially those in countries where assets are likely to be found,
should work to ensure that domestic laws require their governments to return confiscated
assets.
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Convention Annotation: This provision would allow a government with confiscated assets to
contribute part or all of the assets into a fund set up at the UN to assist developing countries
and countries with economies in transition to combat trafficking. While this provision is
helpful and even necessary, the contributions should only be made after payment of
compensation, restitution and damages to trafficked persons and after providing financial
support to organizations that provide services and assistance to, or advocate on behalf of,
trafficked persons.
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Convention Annotation: This provision encourages governments to share confiscated
assets. Trafficking is a billion-dollar industry and assets are located all over the world. No
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country should claim ownership over all of the assets simply because the assets are found
in its territory. The assets should be shared by all of the affected countries, with particular
consideration being given to the needs of trafficked persons and the financial ability of
governments in countries of origin to provide services and assistance to trafficked persons
and populations vulnerable to trafficking. The assets should be distributed in a manner that
meets the needs of the trafficked persons and the governmentOs burden of providing such
assistance.

Failure to return the assets to trafficked persons could lead to re-trafficking and re-
victimization. Persons often return home with no money, a lingering debt to the trafficker
back home and a continuing need to support family members. They often decide to migrate
once again in the hopes of avoiding the traffickers and earning some money. Unfortunately,
some of them end up re-trafficked.

Therefore, advocates should strongly urge their governments to distribute confiscated
assets, in the following order:

1. To use the assets (a) to satisfy court orders for compensation, restitution and damages to
trafficked persons and (b), if a court order is unavailable, to pay compensation, restitution
and damages to trafficked persons. The payments should be made whether or not the
trafficked persons are in the country in which the crime occurred and/or the assets are
located.

2. To fund victim services in countries of destination and origin and in other countries in
which trafficked persons are living.

3. To fund law enforcement efforts, including special units to fight corruption, human rights
trainings for law enforcement officials, witness protection programs and specially trained
anti-trafficking units to work with trafficked persons.

4. To fund programs to implement the trafficking prevention measures set out in Protocol
article 9.
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II. PROTECTION OF VICTIMS OF TRAFFICKING IN PERSONS

PROTOCOL ARTICLE 6
ASSISTANCE TO AND PROTECTION OF VICTIMS OF TRAFFICKING IN PERSONS
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Protocol Annotation: Public disclosure of the personOs identity increases the risk of
retaliation. When the government releases the names of victims and then deports them,
traffickers often retaliate against the victims and their family members and sometimes even
re-traffic them. Nonetheless, delegates refused to adopt language ensuring protection of the
privacy and identity of the victims (note the phrase Oin appropriate cases and to the extent
possibleO), despite intense lobbyig by the Human Rights Caucus.

Therefore, in order to ensure that confidentiality is OpossibleO under domestic law, NGOs
should urge their governments to adopt laws protecting the identity and privacy of trafficked
persons. Government should forbid the release of the names, the addresses or other
identifying information to the public.

If governments insist upon releasing the names of the victims, particularly those who testify
against their traffickers, then those governments should be prepared to grant residency
(even new identities) to the victims and, in some cases, family members as long as a risk of
retaliation exists. If they do not protect the privacy and do not provide any type of residency
protection, then NGOs and victims will not cooperate with the government.

Note that Convention section 24.2(a) below also calls upon governments to protect the
identity and whereabouts of witnesses. It is similar to the Protocol provision, but not
identical and provides a stronger basis for such legislation.

!
A= A1) %)+ T*2)EI0H*881+'06. 2+1)#)1$)%6! BHBAGH2!*,:$'$%6) 2%)$9+196E %) +;14()*$'%!: +*%6.2+06!
YH)1:2(9%,+1)(19$4)$;%6!(31)2*33$45$5'6!$'+206('%CI$ 1*::2(:2$*)+14*%+ %S

!

K*LIS'3(2;:9)$(1(12+8+9*)14(.2)1¥ 1% - $'$96)2%)$9+1:2(4++,$'6%6]!!
!
K@L!&%%$%)* 4-+1)(1+*@8+1)#+$21 9OSWHRGAI @ +1:2+%+)+, 1% 14(%$, +2+,1%)]

*1:2(:2$%) +19%)*6+%6!(3142$:$81:2(4++,$'6 % * PB4, +2%6CI$ I*1:"+21I' () 1:2+U., $4$+81) (1) #t+!
2$6#)%!(3!)#+!,+3+'4+=!
!

Protocol Annotation: Although this language is weak (Oin appropriate casesO) and appears td
permit governments to provide assistance to some trafficked persons and not to others, it
nonetheless requires governments to adopt such measures.




Governments must give information to trafficked persons through a translator or in writing in
their own language about their legal status and the legal issues involved. Section 2(b)
requires OassistanceO in legal proceedings and this language must be interpreted to mean
legal assistance because non-lawyers would not be competent to assist at Ocriminal
proceedingsO. Thus, governments must providesome legal assistance so that trafficked
persons can protect their rights during the proceedings. This section also requires
governments to enable trafficked persons to testify at the trial and at any sentencing
hearings.

As for the words Oin appropriate casesO, gernments cannot argue that some trafficked
persons have a right to understand the legal proceedings and others do not. Information
and assistance are always OappropriateO whea person is involved in legal proceedings.
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Protocol Annotation: This provision addresses the most important and urgent needs of
trafficked persons. The language is weak (Oshall considerO and Oin appropriate casesO) butli
does reflect a consensus that certain services are necessary. Delegates at the negotiations
were unwilling to commit to providing basic or emergency services, despite the efforts of the
Human Rights Caucus. Thus, the burden falls to local NGOs to convince their governments
that these services are always appropriate and necessary in trafficking cases.
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NGOs are in the best position to assist with the physical, psychological and social recovery
of trafficked persons and so Ocooperation withnon-governmental organizationsO is essential.
NGOs can assist in providing services and also that they have expertise governments can
use in adopting laws, policies and programs.

Convention section 25.1 below contains stronger language requiring governments to provide
assistance and protection to victims. It could be used to overcome the weakness of section
6.3.
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Protocol Annotation: In many countries, trafficked persons are deported immediately or held
in prisons or detention centers because there is no appropriate shelter. Governments must
recognize that, if trafficked persons are not provided any shelter and deported immediately,
they may not report the crime to law enforcement. Thus, the lack of appropriate shelter
results in revictimization and allows the traffickers to remain unpunished and continue
trafficking.




This section recognizes that trafficked persons are victims who should be provided with
Oappropriate housing® and that they should ndte held in detention centers or prisons.
However, many governments do not have resources to provide long-term housing.
However, at a minimum, all governments should be obligated to provide or fund appropriate
short-term emergency shelters and security for the shelters. It should not place trafficked
persons in detention centers. Most governments could also provide land or an empty
building and then authorize and provide grants to local NGOs to operate a shelter.

Trafficking Protocol section 6.3(a) could be incorporated into domestic law in two parts. The
first part would establish the principle that trafficked persons should never be held in
detention centers, jails or prisons, unless absolutely no other shelter is available. Under no
circumstances should trafficked persons be housed with other detainees or prisoners; they
must be segregated from detainees and prisoners. The second part would be a
commitment by the government to provide funding or resources for Oappropriate housingO.
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Protocol Annotation: Section 6.2(b) and this section 6.3(b) together strongly support a
government commitment to provide legal assistance. Although the term Ocounselling® could
be interpreted to mean legal advice only, it must have a broader meaning. Legal counselling
must be provided by a lawyer and not by a layperson. It must be provided at all stages of
any legal proceedings involving the trafficked person. However, if governments are unable
to afford legal services for trafficked persons, then counselling should be provided by
advocates with legal expertise on trafficking-related issues.

Trafficked persons can only realize their right of access to justice if they have a lawyer and,
given that trafficked persons have no money, they cannot hire a private, non-government-
funded lawyer. Trafficked persons are typically undocumented and do not understand the
foreign legal system and they may face governments that are not interested in recognizing
or respecting their fundamental human rights. Few trafficked persons have any legal
representation and so most of them are deported, which effectively prevents them from
recovering any financial redress or realizing any of their other rights. Legal representation,
then, is essential.

KALIW-+ $4*8C1:6EA#(8(6$4*8I*  1:¥)+ 258150606 $06)* 4+]1*" |
!

Protocol Annotation: All trafficked persons require some level of medical and/or
psychological assistance as well as basic resources such as food and clothing.
Governments that are financially able to provide such assistance should make a
commitment to do so and governments that lack resources should use their Obest effortsO.




All governments holding confiscated trafficking assets should have an absolute obligation to
provide such assistance. Furthermore, all governments, rich or poor, should refer trafficked
persons to appropriate NGO service providers.
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Protocol Annotation: The Trafficking Protocol treats law enforcement as a shared
responsibility of all governments but it treats victim issues as the individual responsibility of
governments. Governments with adequate financial resources are able and should provide
employment, education and training opportunities to trafficked persons who are allowed to
remain in the country.

However, governments of countries of destination and origin often face an enormous burden
in providing assistance to trafficked persons and many are financially unable to do so. In
addition, some countries of destination are also countries of origin and thus face the double
burden of providing assistance to non-citizens and citizens. To alleviate this burden in an
equitable manner, governments of wealthier countries should establish a method for funding
programs to ensure that trafficked persons are provided with employment, education and
training opportunities in all countries of destination and origin. All governments must further
ensure that all minors who are trafficked are provided with appropriate education and
training.

Important mechanisms for government asset sharing are contained in Convention article 14
above.
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Protocol Annotation: The provision requires governments to ensure that assistance and
protections are gender and child sensitive, which is particularly important in cases involving
sexual assault. This could even include the formation of special units to deal with child
victims of trafficking and women who had been subjected to sexual violence. This provision
must be implemented in a manner that is consistent with the provisions of the Convention on
the Rights of the Child*°and in accordance with the principle that decisions about the child
are made in accordance with the Obest interestsO of the child.
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Protocol Annotation: This is an extremely important provision because it addresses the
need to protect all trafficked persons, not just witnesses. However, it is very weak (O&all
endeavorQO) and domestic legislation should be much stronger.

Additionally, the provision only addresses protection from danger while trafficked persons
Oare withinO the territory and does not impose angequirement to ensure the personQOs safety
prior to repatriation. If it is dangerous for a trafficked person to return home, governments
should develop a plan for witness relocation and change of identity.

Convention section 24.1 below contains much stronger language on protection measures
and covers all withesses, not just victim-witnesses.
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Protocol Annotation: This measure only requires governments to offer the possibility of
obtaining compensation, not the right to seek compensation and restitution for the harm
suffered. It could also be interpreted to limit victims to compensation from a government
created victim compensation fund, which could result in much less money than victims could
recover directly from the traffickers in a court order to compensate for the harm suffered.
Government compensation funds typically only pay a fixed amount, which may not be
adequate for compensation and restitution. Compensation funds are very useful, however,
in cases when the traffickerOs assets cannobe located and confiscated or when the assets
are insufficient to pay the full amount of any court-ordered awards.

An alternative and better model is in Convention section 25.2 discussed below.

CONVENTION ARTICLE 24
PROTECTION OF WITNESSES
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Convention Annotation: This section is excellent for the protection of witnesses and their
Orelatives and others persons close to them®efore and during the trial. However, the
danger may not end with the trial and so protections should extend beyond the end of the




legal proceedings. It is often the case that traffickers or their friends are not captured and
they remain free to threaten witnesses.
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Convention Annotation: In order to protect witnesses and their relatives and friends,
governments should ensure that no one is deported if the threat of retaliation or intimidation
by traffickers in the country of origin remains. Governments must not deport persons to
countries in which their lives are in danger.”® Unfortunately, at present, most governments,
in fact, do deport trafficked persons and witnesses to their countries of origin without any
investigation into safety before the return.

Legal provisions to relocate witnesses are extremely important means to protect witnesses
during and after the legal proceedings when the risk of retaliation or intimidation is
considerable. Governments can relocate persons to another part of the country if the risk of
danger exists. Furthermore, if a government is unable to ensure the safety of a person
within its territory and it is unsafe for the person to return home, then relocation to a third
country is essential.
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Convention Annotation: Many witnesses are too young or too frightened to speak openly in
court in front of their traffickers. This section provides a means to allow testimony from
another location and yet still permit defendantsO attmeys to cross-examine the witnesses.
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Convention Annotation: Relocation of witnesses and trafficked persons to a third country is
sometimes necessary when it is too dangerous to remain in the country of destination or to
return home. This often occurs when the countries of origin and destination are very small,
making it difficult for people to slip back in unnoticed and undiscoverable. In these cases,
third countries should offer residence.

Unfortunately, few third countries have offered to assist trafficked persons with a new
residence and identity. The problem is more likely to occur when the person is trafficked
into a poor country or small country. Persons trafficked into a richer country may be able to
remain permanently in that country but persons trafficked into poor countries are usually
deported. At present, governments in wealthier countries have not taken in many persons
found at risk with no safe place to live. Third party governments have no incentive to take in
immigrants when the trafficking did not occur in their territory. Advocates in wealthier
countries then should seek to convince their governments to enter into the type of bilateral
agreements recommended in this Convention section 24.3.
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Convention Annotation: This provision is ensures protections for all witnesses, whether or
not they are victim, but the Trafficking Protocol only protects victim-witnesses. So, in order
to ensure protections for all persons who can testify against the traffickers and who may be
at risk of retaliation, advocates should ensure that their governments adopt legislation
incorporating this Convention provision.

CONVENTION ARTICLE 25
ASSISTANCE TO AND PROTECTION OF VICTIMS
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Convention Annotation: Convention Article 25 and Trafficking Protocol Article 6 provisions
are similar but not identical. Article 25 actually contains stronger obligations than does
Article 6 and is preferable to Article 6 in many respects.

The Trafficking Protocol is subordinate to the main Convention and so the stronger
provisions in the Convention should apply in such cases. Thus, where the two articles
overlap or conflict, governments must adopt the stronger provisions found in Article 25 of the
main Convention unless the Trafficking Protocol provision is specifically related to trafficking.




Where the Trafficking Protocol provisions are less favorable to trafficked persons, they
should not be adopted if the Convention contains better protections or assistance provisions.
Otherwise, witnesses and victims of non-trafficking offenses would be entitled to better
protections under the Convention than witnesses and victims of trafficking would obtain
under the Trafficking Protocol. Such a disparity of treatment is certainly not the intent of the
drafters.

For example, Convention section 25.1 says a government OshallO provide assistance and
protection, Owithin its meansO, which means ihe government has the resources, it must act.
Trafficking Protocol section 6.3 says governments Oshall considerO and act Oin appropriate
casesO, which does not require governmentsto do anything. Thus, governments must
provide some level of assistance and protection according to the commitment they made in
section 25.1.
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Convention Annotation: This language is much stronger than the language contained in
Trafficking Protocol section 6.6, which only offers the OpossibilityO of obtaining compensation
and not the right always to seek compensation. Section 25.2 recognizes that trafficked
persons have a right to compensation and restitution. As stated previously, however, this
right to compensation should not be limited to money from a government-operated victim
compensation fund. Trafficked persons also must have the right to access the courts and
seek compensation, restitution and damages from the traffickersO assets.
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Convention Annotation: This provision repeats section 6.2(b) of the Protocol.

PROTOCOL ARTICLE 7
STATUS OF VICTIMS OF TRAFFICKING IN PERSONS IN RECEIVING STATES
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Protocol Annotation: The immigration status of trafficked persons must be addressed in a
manner that ensures safety, provides time for recovery and reflection, and encourages
cooperation with law enforcement. This section recognizes the need for legal immigration




status but it does not actually require governments to do anything. It merely states that
governments Oshall considerO temporary or paanent residence Qin appropriate cases.O
Governments need to understand that trafficked persons who face immediate deportation or
arrest will not report crimes or cooperate with investigations and NGOs will be unlikely to
urge their clients to contact law enforcement.

Several governments have already recognized that it is always OappropriateO to provide a
short-term residence of 45-60 days to provide trafficked persons with time to begin physical
and psychological recovery, to decide whether it is safe to cooperate with law enforcement,
and to learn their rights and options. Some governments have also recognized it is
OappropriateO to provide longer temporary rekince to trafficked persons who cooperate with
the investigation or who are in danger due to threats of retaliation. In the latter situation, it
would be appropriate to provide permanent residence if the threats continue.
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Protocol Annotation: If domestic law does not allow trafficked persons to remain in the
country temporarily or permanently, then it is quite important to include this provision in the
law. Section 7.2 ensures that immigration laws are interpreted in a manner that takes into
consideration the specific situation of the trafficked person prior to deciding whether or not
she or he can remain in the country.

PROTOCOL ARTICLE 8
REPATRIATION OF VICTIMS OF TRAFFICKING IN PERSONS

H=11"#+11)*)+172) E 1 (31/#$4#1%19$4)$;1(31) 2*3BEBES2%6('%6! $%6! 1) $(*81 (21 #$A#1)#-+1:+2% (']

5 DH+1286#)1(31:4+2;4+) 124068, +' 4+1F) NS +1(314+) 2EI$) (1)#+1)+22$) (2E ! (3!)#+12+4+$9$'611)*) +!
7*2)E10%6#*8813*4$8S)*)+1¥ 1*44+)CYUS)H], +12+6%2,13(21)#+106%3+)EN(31)#5):+206('Cl)#+12+). 2" (3N)#)!
+206(US)H( )., +1(21.2+*%(* @8+, +8*E

|

Protocol Annotation: The important language in this provision is the phrase Owith due regard
for the safety of that person.O This inposes a positive obligation upon governments to
ensure that there is no danger of retaliation or other harm (such as arrest for leaving the
country or working in prostitution abroad) that could meet the trafficked person upon
returning home.

The phrase Owithout undue or unreasonable delay, on the other hand, only mean that
governments can arrange for the return of the trafficked person only after they have had the
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opportunity to access all of their legal rights to justice and their safety upon return is
assured. It does not mean that governments can immediately deport all trafficked persons.

See the following section 8.2 for additional supporting language on these issues (Odue
regard for the safety of that person and for the status of any legal proceedings related to the
fact that the person is a victim of traffickingO).
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Protocol Annotation: Returns Oshall preferably be voluntayO but the Interpretative Note in
footnote 29 makes it clear that they can also be involuntary. However, sections 8.1 and 8.2
also clearly limit involuntary returns to those that are safe and after legal proceedings are
final.
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Protocol Annotation: This article was a priority for countries of destination at the
negotiations because it requires countries of origin to accept the return of their citizens and
residents. A number of governments do not cooperate with repatriations and so trafficked
persons often are held in detention centers for long periods of time. This article should
improve the situation because all countries that sign the Trafficking Protocol will be obligated
to take back their citizens and permanent residents.

However, the Article does not address the problem of statelessness of trafficked persons.
Some trafficked persons come from communities in which childbirths are not registered and
others travel with false documents. In both situations, the trafficked persons do not have
any legitimate travel documents and may find it very difficult to obtain new ones. As a result,
countries of destination are sometimes faced with the situation in which no government will
accept the trafficked person as a citizen, leaving the person stateless.

The Trafficking Protocol does not provide any guidance on how to handle these situations.
However, trafficked persons are victims of serious crimes and should not be held in
detention simply because they do not have legitimate travel documents, through no fault of
their own. ldeally, countries of destination should treat all stateless trafficked persons in the
same manner as refugees and provide them with a legal means to remain in the country.”’
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lll. PREVENTION, COOPERATION AND OTHER MEASURES

PROTOCOL ARTICLE 9
PREVENTION OF TRAFFICKING IN PERSONS
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Protocol Annotation: Research is important in understanding trafficking and developing
policies and responses. For example, research needs to be done in countries of destination
to assess the manner in which restrictive immigration laws facilitate trafficking by preventing
people from entering legally to work at jobs begging for workers. Research is also needed
on best practices regarding prevention and reintegration.

Information and mass media campaigns have been carried out in many countries and the
best ones do not use scare tactics to deter people from migrating. Governments should
fund campaigns that provide information to potential migrants about their legal rights abroad
and safe migration so that people can decide whether or not their travel and work plans are
realistic and safe. The campaigns should also be linked to service providers and ways to
obtain more information.
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Protocol Annotation: Governments that sign the Trafficking Protocol must find appropriate
ways to collaborate and cooperate with NGOs. This provision supports NGO demands for a
role in the development of policies, programs and measures related to the prevention of
trafficking. Part of the cooperation should also include government funding of NGO
activities.
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Protocol Annotation: Governments in many countries of origin do not have the resources to
carry out poverty reduction programs but they can all adopt legislation ensuring equal
opportunity in the law to all persons, regardless of race, ethnicity, gender, etc. The terms
Oshall take or strengthen measuresO requireall governments to take positive steps to
address the underlying causes of trafficking. Governments in countries of destination and
origin have a duty to act. The richer countries could meet their duty through strategic
development and other aid.

Other causative factors governments should consider and take measures to address are:
violence against women in all of its forms, child abuse, lack of proper labor laws, restrictive
immigration laws and poorly planned economic development strategies.
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Protocol Annotation: Almost all persons who are trafficked start out as migrants seeking
work. They are pulled into the migration stream by the demand for labor in other countries.
This demand exists because citizens and residents of many countries refuse to take low
wage jobs. Jobs exist but no one wants them except migrants.

At the same time, immigration laws in countries of destination are almost uniformly restrictive
and prevent migrant workers from entering legally to work legally. Consequently, migrants

are forced to find someone to help them migrate without documents. Often, that person is a
trafficker who places the migrant into a situation of forced labor, slavery or servitude abroad.

In order to reduce the ability of traffickers to prey on migrant workers, governments should
Oadopt or strengthen legislative or othemeasures...to discourage the demandO for
undocumented, vulnerable, exploitable migrant workers. They should adopt laws and
measures to permit migrants to enter and work legally and to have access to the same labor
rights provided to other workers. The demand for labor exists and will be met one way or
another. The question remaining to be answered is whether the demand will be met by
workers with rights or by trafficked persons.

ProTocoL ARTICLE 10
INFORMATION EXCHANGE AND TRAINING

H=UX*/14+'3(24+;+) C1$;;$6 2%) S (12! #+2!2+8+9*) 1* )#(2$) $+%! (3!1)*) +%! 7*2)$+%!%#*88 C!* %!
*:2(:25%)+ClA((+2%)+S)HI(+1* ) #+ 2! @QE!+NABS'6!$'3(2;*)$('CI$1*44 (2, ¥ 4+/$)#! ) #+$52!
(;+%)$418*ICY)(I+*@8+!)#+;1)(1,+)+2;$'+S!

Y0115 42:24)%) S+ L()HSIN " H-H HSHYOE ¥ "WHH HH#).8, 1", $4%)+)#*) )#+1)+2:1)2%0+81, (4+)%al$'48. +%6*EN)E:+1(31, (4.;+)!
2+0.$2+(131+)+2$'6!(2489$'6!*11)*)+1." +2I$)% (; +9pb4r8=al

! Al



KLU+ H+21$', $9$, . *8%6142(%%$'6!(21%))+::)HER (%% *1$)+2')$(*8! @ (2, +2!/$)#1) 2*9+8!
(4.+)%!@+8('65'6!)(1)#+2!:+2%('%! (21/$)#(.))2*9+8!,(4.;+)%!*2+!:+2:+) 2*%)(2%!(2!9$4) $;%0!
(31)2*33$45$'61$':+2% (%!

|

K@LII"#+)E:+961(31)250+81, (4.+) )#)1$ SOBYOHEO+1. %o 1(21%))+12)+,) (1. Y6+)(142(%6%%!*"
$)+2B(+81@(2,+213(2N)H+1:.2:(%+!(31)2*33$45$'6!$1:+2%6('%] I
|

KALI#+1 +5061% 144 % ). 96+ | @E! (26 $D+,142$:$8162( 0613 (21)#+1:. 2:(%+1(31) 2335455 615
+2%('%C!$'48.,$'6)#+12+42.$);+)1* 1) 2%%:(2)$("1(3!9$4)$;%C!2(.)+%!*,18$'5%! @+)/++*',!
*('6!$',$9%,.¥8%!*',162(.:%!+'6*6+,!$'1%.4#!)2*33$45$'6C!*',!: (%% @8+!;+*%6.2+%!3(2!,+)+4)$'6!
)i+ =]

|

Protocol Annotation: The means and methods adopted must be applied in a non-
discriminatory manner and must not infringe upon the rights of individuals to enter and leave
their country freely, which is found in article 12 of the International Covenant on Civil and
Political Rights. Governments must not adopt any laws or measures that would prevent
anyone, particularly women, from leaving the country for the purpose of Oprotecting® them
from being trafficked. Unfortunately, some governments have adopted policies or measures
that, in effect, Oprotect® young women out of their right to travel.
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Protocol Annotation: NGOs and law enforcement need to work together. This section
recognizes the need for governments to allow NGOs to participate in law enforcement
trainings. Experience has shown that the input of NGOs is often extremely helpful in
encouraging law enforcement officials to change their practices in a manner that protects the
rights of trafficked persons and assists law enforcement.
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PROTOCOL ARTICLE 11
BORDER MEASURES
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Protocol Annotation: The Ointernational commitments@entioned above are those that
guarantee all persons the right to enter and leave their countries freely.
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PrRoOTOCOL ARTICLE 12
SECURITY AND CONTROL OF DOCUMENTS
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PrRoTOCOL ARTICLE 13
LEGITIMACY AND VALIDITY OF DOCUMENTS
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V. FINAL PROVISIONS

PrRoTOCOL ARTICLE 14
SAVINGS CLAUSE
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Protocol Annotation: This provision ensures that the Trafficking Protocol does not alter any
other obligation of governments under international humanitarian or human rights laws.
Thus, all provisions of the Trafficking Protocol must be interpreted in a manner that is
consistent with international instruments, such as the International Covenants on Civil and
Political Rights and on Economic, Social and Cultural Rights, the Convention on the
Elimination of All Forms of Discrimination Against Women and the Convention on the Rights
of the Child.
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Protocol Annotation: Section 14.2 is excellent for most cases. It ensures no discrimination
against victims of trafficking simply because they were trafficked and it also prohibits
discrimination against trafficked persons on the grounds, such as race, religion, sex,
nationality, etc. that are enumerated in existing international instruments.

However, it does not eliminate all possible bases for discrimination. Governments could still
discriminate against a trafficked person who is or has been a sex worker or who is gay,
lesbian or transgender. All persons who are trafficked suffer violations of their most
fundamental rights and so governments should treat all of them the same, irrespective of
other factors. Unfortunately, governments worldwide routinely discriminate against people in
the sex industry, gays, leshians and transgenders.
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National legislation on trafficking should remedy this gap. Ideally, the first sentence of
section 14.2 would read: OThe measures set foth in this Protocol shall be interpreted and
applied in a way that does not discriminate on the basis of race, religion, belief, age, family
status, culture, language, ethnicity, nationality, gender (including gay, lesbian, transgender)
and is not discriminatory to persons on the ground that they are victims of trafficking in
persons.O

If not possible to enact legislation listing all the potential grounds of unlawful discrimination,
then an acceptable alternative would be to simply state: OThe measures set forth in this
[name of domestic law] shall be interpreted and applied in a nondiscriminatory manner.O

PrRoToOCOL ARTICLE 15
SETTLEMENT OF DISPUTES
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PROTOCOL ARTICLE 16
SIGNATURE, RATIFICATION, ACCEPTANCE,
APPROVAL AND ACCESSION #
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PrRoTOCOL ARTICLE 17
ENTRY INTO FORCE
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Protocol Annotation: The Convention entered into force on September 29, 2003, and the
Trafficking Protocol on December 25, 2003.
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CONVENTION ARTICLE 32
CONFERENCE OF THE PARTIES TO THE CONVENTION
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Convention Annotation: Governments that have ratified or signed the Convention and the
Trafficking Protocol meet annually in Vienna, starting in 2004. Information on the first
meeting in 2004 is available at www.unodc.org/unodc/crime_cicp_signatures.html.
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Convention Annotation: The Rules of Procedure, which were adopted at the first meeting,
permit NGOs to observe the meetings.
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Convention Annotation: Governments will report to the permanent Secretariat for the
Conference on the steps they have taken to implement the Convention and the Trafficking
Protocol. NGOs have no formal role in the review process but should be able to distribute
Oshadow reportsO (unofficial NGO reports orheir governments) to delegates at the annual
meetings.



http://www.unodc.org/unodc/crime_cicp_signatures.html
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PrRoTOCOL ARTICLE 18
AMENDMENT
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PROTOCOL ARTICLE 19
DENUNCIATION
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PrRoToOcCoOL ARTICLE 20
DEPOSITARY AND LANGUAGES
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ANNEX

UN RECOMMENDED PRINCIPLES AND GUIDELINES ON
HUMAN RIGHTS AND HUMAN TRAFFICKING
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REPORT OF THE UNITED NATIONS HIGH COMMISSIONER FOR HUMAN RIGHTS TO THE
EcoNomic AND SocliAL COUNCIL
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The primacy of human rights

1. Thehumanrights of traficked persons shall be at the centre of b to
prevent and combat tfédking and to protect, assisind provide redressto
victims.

2. States have a responsibility under international law to act withddigence
to prevent trdicking, to investigate and prosecute fieifers andto assistand
protect traficked persons.

3. Anti-trafficking measures shall not adverselyfeat the humanrights and
dignity of personsjn particularthe rights of those who have been fickied, and
of migrants, internally displaced persons, refugees and asylum-seekers.

Preventingtrafficking

4. Strategies aimed at preventing fieking shall address demarabs a root
cause of trdfcking.
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5. States and intgovernmental anizations shall ensure that their
interventions address the factors that increase vulnerability tofitlkanhg,
including inequality poverty and all forms of discrimination.

6. Statesshall exercisedue diligence in identifying and eradicating public-
sectorinvolvementor complicity in traficking. All public officials suspected of
being implicated in trafficking shall be investigated, tried and, if convicted,
appropriately punished.

Protection and assistance

7. Trafficked persons shall not be detained, gear or prosecuted for the
illegality of their entry into or residence aountriesof transit and destination, or
for their involvement in unlawful activities to the extent that such involvement is
a direct consequence of their situation aditrleéd persons.

8. States shall ensure that triked persons are protected from further
exploitation and harm and have accessadequate physical and psychological
care. Such protection and care shall not be made conditional upoapaeityor
willingness of the trdfcked person to cooperate in legal proceedings.

9. Legal and other assistance shall be provided tdidkafd personsfor the
duration of any criminal, civil or other aotis against suspectaaffickers. States
shallprovide protection and temporary relgince permits to victims and witnesses
during legal proceedings.

10. Children who are victims of tra€king shall beidentifiedassuch.Their best
interests shall be considered paramounalatimes. Child victims of trdicking
shallbe provided with appropriate assasice and protection. Full account shall be
taken of their special vulnerabilities, rights and needs.

11. Safe(and,to the extent possible, voluntary) return shall be guaranteed to
trafficked persons by both the receivingat® and the t&te of origin. Trafficked
persons shall be fd#red legal alternates to repatriation in cases wheieis
reasonabldgo concludethat such repatriation would pose a serious risk to their
safety and/or to the safety of their families.

Criminalization, punishment and redress

12. States shall adopt appropriate legitbe and other measures necesdary
establish, as criminal offences, trdicking, its component acfs and related
conduct”
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13. States shall déctively investigate,prosecute and adjudicateafficking,
including its component acts and related conduct, whether committed by
governmental or by nont&e actors.

14. States shall ensure that tfigking, its component acts and relatedeoices
constitute extraditable féfnces under naihal law and extradition treatieStates
shall cooperate to ensure that the appiate extradition procedures are followed
in accordance with international law

15. Effective and proportionate sanctiosball be applied to individuals and
legal persons found guilty of tifadking or of its component or relatedfefces.

16. States shall, in appropriate cases, freeze andfiscate the assetsof
individuals and legal persons involved in fiefing. To the extent possible,
confiscated assets shall be used to supgod compensate victims of tfiaking.

17. Statesshall ensurethat trafficked persons are given access téeefive and
appropriate legal remedies.

Recommended Guidelines on Human Rights and
Human Trafficking

Guideline 1: Promotion and protection of human rights

Violations of human rights are both a cause and a consequencetodfficking
in persons.Accordingly, it is essenal to place the pmotection of all human
rights at the centre of any neasures taken to pevent and end trafficking.
Anti-trafficking measures should not adversely affect the huran rights and
dignity of persons and, in particular, the rights of thosewho have been
trafficked, migrants, internally displaced persons, efugees and asylum
seekers.

States and, whee applicable, intergovernmental and non-governnental
organizations, should consider:

1. Taking steps to ensure that measures adopted for the pusppseventing
and combating tréitking in persons do not have an adverse impact on the rights
and dignity of persons, including those who have beefidkafl.

2. Consulting with judicial and legislative bodies, national human rights
institutions and relevant sectors of civil society in thevelopment,adoption,
implementation and review of antifficking legislation, policies and
programmes.

3. Developingnational plans of action to end tfiaking. This process should
be used to build links and partnerships between governmental institutions
involved in combating trdicking and/or asisting traficked persons antkelevant
sectors of civil society

4. Taking particular care to ensure that the issfigendefbaseddiscrimination
is addressed systematically when antificking measures are proposed with a
view to ensuring that such measures are not applied in a discriminatory manner

5. Protecting the right of all persons to freedom of moveraedtnsuringthat
anti-traficking measures do not infringe upon this right.

6. Ensuringthat anti-traficking laws, policies, programmes and interventions
do not afect the right of all persons, including tfiaked personsto seekand
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enjoy asylum from persecution in accordance with international refugegeimaw
particular through the &dctive application of the principle of non-refoulement.

7. Establishing mechanisms to monitor the human rights impact of anti-
trafficking laws, policies, programmesa interventions. Consideration should be
given to assigning this role to independent national humgints institutions
where such bodies exist. Non-governmentghoizations working with tréitked
personsshould be encouraged to participate in monitoring and evaluating the
human rights impact of anti-tf&éking measures.

8. Presenting detailed information concerning the measurestlilegt have
takento preventand combattrafficking in their periodic reports to the United
Nations human rights treaty-monitoring bod\es.

9. Ensuring that bilateral, regionaha@ international cooperatioagreements
and other laws and policies concerning ficking in personsdo not affect the
rights, obligations or responsibilities oft&es under international lawcluding
human rights lanwhumanitarian law and refugee law

10. Offering technical and financial assiste to &tes and relevant sectors of
civil society for the purpose afevelopingandimplementinghumanrights-based
anti-traficking strategies.

Guideline 2: Identification of trafficked persons and traffickers

Trafficking means nmuch more than the organized nmovement of persons for
profit. The critical additional factor that distinguishes trafficking from
migrant smuggling is the prsence offorce, coecion and/or deception
throughout or at some stage in the mcess N such deceptionforce or
coercion being used forthe purpose of exploitation. While the additional
elements that distinguish trafficking from migrant smuggling may somnetimes
be obvious, in many cases they ag difficult to prove without active
investigation. A failure to identify a trafficked person correctly is likely to
result in a further denial of that person@ rights. States are therefore underan
obligation to ensure that such identffication can and does take place.

Sates ae also obliged to exaise due diligence in identifying traffickers,*
including those who ae involved in cotrolling and exploiting trafficked
persons.

States and, whee applicable, intergovernmental and non-governnental
organizations, should consider:

1. Developing guidelines and procedures for relev&t#te authorities and
officials such as police, border guardsymigration oficials and others involved
in the detection, detention, reception and processihgregular migrants,to
permit the rapid and accurate identification offickled persons.
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2. Providing appropriate training to relent State authorities and dicials in
the identification of trdfcked persons andorrectapplicationof the guidelines
and procedures referred to above.

3. Ensuring cooperation between relevant authoritiesficadls and non-
governmental organizations to facilitatethe identification and provision of
assistance to tritked personsThe oganization and implementation of such
cooperation should be formalized in order to maximize fescéizeness.

4. Identifying appropriatepoints of intervention to ensure that migrants and
potential migrants are warned about possible dangers camdequence®f
trafficking and receive information thaénables them to see&ssistanceif
required.

5. Ensuring that trdicked persons are not prosecuted for violations of
immigration laws or for the activities they are involved in as a direct consequence
of their situation as tréitked persons.

6. Ensuring that traficked persons are not, in any circumstances, held in
immigration detention or other forms of custody

7. Ensuring that proceduresand processes are in place for receipt and
consideration of asylum clainisom bothtrafficked persons and smuggled asylum
seekersand that the principle of non-refoulement is respected and upheld at all
times.

Guideline 3: Reseach, analyss, evaluation and dissemination

Effective and realistic anti-trafficking strategies must be based on accurate
and current information, experience ad analysis. It is essential that all
parties involved in developing and inplementing these strategies have and
maintain a clearunderstanding of the issues.

The media has an important ole to play in increasing public understanding
of the trafficking phenomenon by providing accurate information in
accordance with professional ethical standards.

States and, whee appropriate, intergovernmental and non-governmental
organizations, should consider:

1. Adopting and consistently using the internationadigreeddefinition of
trafficking contained in the Palermo Protodbl.
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2. Standardizingthe collection of statistical information on tr&€king and
related movements (such as migrant smuggling) that may in@udafficking
element.

3. Ensuring that data concerning individuals who ateafficked is
disaggregatedon the basis of age, gendeethnicity and other relevant
characteristics.

4. Undertaking, supporting and bringing together research intofitahg.
Such researchshould be firmly grounded in ethical principles, including an
understandingof the need not to re-traumatize trli€ked persons. Research
methodologies and interpretative teajunes should be of the highest quality

5.  Monitoring and evaluating the relationship between the intenioanti-
trafficking laws, policies and interventions, and their remapact. In particular
ensuring that distinctions are made between measures which actually reduce
trafficking and measures which may have #ftect of transferringthe problem
from one place or group to another

6. Recognizingthe importantcontributionthat survivors of trdfcking can, on
a strictly voluntary basis, make to developing and implementing anfiekafg
interventions and evaluating their impact.

7. Recognizing the central role thabn-governmental ganizations can play
in improving the law enforcement responsetrafficking by providing relevant
authorities with information on tr€king incidents and patterns takingto
account the need to preserve the privacy ofitledd persons.

Guideline 4: Ensuring anadequate legal framework

The lack of specific and/oradequatelegislation on trafficking at the national
level has been identified as one ahe major obstacles inthe fight against
trafficking. There is an urgent need to harnonize legal definitions,
procedures and cooperation at the national andegional levelsin accordance
with international standards. The development of an appropriate legal
framework that is consistent with relevant international instruments and
standards will also play an inportant rolein the prevention of trafficking and
related exploitation.

States should consider:

1. Amending or adopting national legislation in accordance with international
standards so that the crinog trafficking is precisely defined in national law and
detailed guidance is provided as to its various punishable elemdinfsactices
coveredby the definition of trafficking such as debt bondage, forced labour and
enforced prostitution should also be criminalized.

2. Enacting legislation to provide for the administrative, civil and, where
appropriate, criminal liability of legal peyas for traficking offences inaddition

to the liability of natural persons. Reviewing current laws, administrative controls
andconditionsrelating to the licensingral operation of businesses that may serve
as cover for trdficking such as maraige bureaux, employment agencitayvel
agencies, hotels and escort services.

3. Making legislative provision for efective and proportional criminal
penalties(including custodial penalties giving rise to extradition in the case of
individuals). Where appropriate, legiation should provide for additional
penalties to be applied to persons fouguilty of trafficking in aggravating
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circumstances, including f@inces involvingtrafficking in children oroffences
committed or involving complicity byt&te oficials.

4. Making legislative provision for confiscation of the instruments and
proceeds of trdicking and related dénces. Where possiblethe legislation
should specify that the confiscated proceeds officking will be used for the
benefit of victims of trdicking. Consideration should be giveto the
establishmenbf a compensatiorfund for victims of traficking and the use of
confiscated assets to finance such a fund.

5. Ensuringthatlegislation prevents tréi€ked persons from being prosecuted,
detainedor punished for the illegality of their entry or residence or for the
activities they are involved in as a direct consequence of their situation as
trafficked persons.

6. Ensuring that the protection of tfimked personsds built into anti-traficking
legislation, including protection from summary deportatowmeturnwherethere
are reasonablegrounds to conclude that such deportation or return would
represent a significant security risk to thefickfed person and/or her/his family

7. Providing legislative protection for trfidked persons who voluntarilggree

to cooperate with law enforcement authorities, including protection of their right
to remainlawfully within the country ofdestination for the duration of any legal
proceedings.

8. Making efective provision for trdfcked personsto be given legal
information and assistance in a langualgey understand as well as appropriate
social support stiicient to meet theirmmediate needs.t&es shoule@ensurethat
entittement to such information, assistance and immedstgport is not
discretionarybutis availableas a right for all persons who have been identified as
trafficked.

9. Ensuring that the right of tria€king victims to pursue civil claimagainst
alleged trafickers is enshrined in law

10. Guaranteeing that protections for witnesses are provided for in law

11. Making legislative provision for thepunishment of public sector
involvement or complicity in trdiitking and related exploitation.

Guideline 5: Ensuring an adequate law enfaement response

Although there is evidence to suggest thatafficking in persons is increasing
in all regions of the world, few traffickers have been appghended. More
effective law enfocement will create adisincentive for traffickers and will
therefore have a diect impact upon demand.

An adequate law enfocement response to trafficking is dependent on the
cooperation of trafficked persons and other witnesses. In nany cases,
individuals are reluctant or unable to report traffickers or to serve as
withesses because they lack confidence in the police athe judicial system

and/or because of the absence of areffective protection mechanismsThese

problems are compounded when law enfarement officials are involved or

complicit in trafficking. Strong measures need to be taken to ensarthat such

involvement is investigated, posecuted and punished. Law enfaement

officials must also be sensitized to the paraaunt requir ement of ensuring the

safety of trafficked persons.This responsibility lies with the investigatorand

cannot be abogated.
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States and, whee applicable, intergovernmental and non-governnental
organizations should consider:

1. Sensitizing law enforcement authorities awfficials to their primary
responsibility to ensure the safety and immediate well-being dickkall persons.

2. Ensuring that law enforcement personnel are provided with adequate
training in the investigation and prosecution of cases ofitlkihg. This training
shouldbe sensitive to the needs of tfieked persons, particularly those of women
and children, and should acknowledge the practical value of providdegtives

for trafficked persons and others to come forwaedreport traffickers. The
involvement of relevant non-governmentafanizations in such training should
be considered as a means of increasing its relevancefactveness.

3. Providing law enforcement authoritiegith adequate investigative powers
and techniquesto enable déctive investigation and prosecution of suspected
traffickers. Sates should encourage and support the developwfeptoactive
investigatory procedures that avoid oveliance on victim testimony

4. Establishing specialist anti-tfadking units (comprising both womeand
men) in order to promote competence and professionalism.

5. Guaranteeing that tri¢kers are and will remaithe focusof anti-traficking
strategies and that law enforcemerfoat do not place tréitked persons at risk
of being punished for é&dnces committed as a consequence of their situation.

6. Implementing measures to ensutat OrescueO operations do foother

harm the rights and dignity of tfadked persons. Such operations should only
take place once appropriate and adequate procedures for responding to the needs
of trafficked persons released in this way have been put in place.

7. Sensitizingpolice, prosecutorsborder immigration and judicial authorities,
and social and public health workers to the problem officking and ensuring
the provision of specialized training in identifying tra¢king cases, combating
trafficking and protecting the rights of victims.

8. Making appropriate dbrts to protect individual tréitked persons during
the investigation and trial process anmdy aubsequent period when the safety of
the traficked person so require&ppropriate protection programmes may include
someor all of the following elements: identification of a safe place in the country
of destination; access to independ&agal counsel; protection of identity during
legal proceedings; identification of optis for continued stayresettlement or
repatriation.

9. Encouraging law enforcement authorities to workpartnershipwith non-
governmental agencies in order to engha traficked persons receiveecessary
support and assistance.

Guideline 6: Protection and support fortrafficked persons

The trafficking cycle cannot be bioken without attention to the rights and
needs of those who have been traffickedppr opriate protection and support
should be extended to all trafficked persons without discririmation.

States and, whee applicable, intergovernmental and non-governnental
organizations, should consider:

1. Ensuring, in cooperation with non-goverantal oganizations, that safe and
adequate shelter that meets the needs dfdkefl personss madeavailable.The
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provision of such shelter should not imade contingent on the willingnessthe
victims to give evidencen criminal proceedingslrafficked persons should not be
held in immigration detention centreshet detention facilities or vagrant houses.

2.  Ensuring, in partnership with non-governmental ganizations, that
trafficked persons are given access to primary health eakcounselling.
Trafficked personsshould not be required to accept any such support and
assistance and they should not be subjecmandatorytesting for diseases,
including HIV/AIDS.

3. Ensuring that trdfcked persons are informed dffieir right of accessto
diplomatic and consular representatives from tH&ate of nationality Staff
working in embassies and consulates stidad provided with appropriate training
in responding to requests for information and assisténoee trafficked persons.
These provisions would not apply to fieked asylum-seekers.

4. Ensuring that legal proceedings in which ficifed persons arevolvedare
not prejudicial to their rights, dignityr physical or psychological well-being.

5. Providing traficked persons with legal and other assistanceelation to
any criminal, civil or other actions against tfiakers/exploitersVictims should
be provided with information in a language that they understand.

6. Ensuring that trdicked persons areffectively protected frontharm,threats

or intimidation by trafickers and associated persoifie.this end,thereshouldbe

no public disclosure of the identity of tfafking victims and their privacy should
be respectedand protectedto the extent possible, while taking into account the
right of any accused person to a fair tribdafficked persons should lgvenfull
warning, in advance, of the €@iultiesinherent in protecting identities and should
not be given false or unrealistic expatodns regarding the capacities of law
enforcement agencies in this regard.

7. Ensuring the safe and, where possible, voluntatyrnof trafficked persons
and exploring the optiorf residencyin the country of destination or third-
country resettlement in specific circumstanfesg. to prevent reprisats in cases
where re-trdficking is considered likely).

8. In partnership with non-governmentalganizations, ensuring thaiafficked
personswho do return to their country of origin are provided with the assistance
and support necessary to ensure thaili-being, facilitate their social integration
and prevent re-tréitking. Measures should be taken to ensure the provision of
appropriate physical and psychologi¢ealth care, housing and educational and
employment services for returned frelting victims.

Guideline 7: Preventing trafficking

Strategies aimed at preventing trafficking should take into account denand
as a oot cause. fates and intergoernmental organizations should also take
into account the factorsthat increasevulnerability to trafficking, including
inequality, poverty and all forms of discrimination and prejudice. Effective
prevention strategies should be based on existing experience and accurate
inform ation.

States, in partnership with intergovernmental and non-governmental
organizations and whee appropriate, usng development cooperation policies
and programmes, should consider:
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1. Analysing the factors that generatiemandfor exploitative commercial
sexual services and exploitative laboudaaking strong legislativegyolicy and
other measures to address these issues.

2. Developing programmesthat ofer livelihood options, including basic
education, skills training anlderacy, especially for women and other traditionally
disadvantaged groups.

3. Improving children®accesso educational opportunities and increasing the
level of school attendance, frarticular by girl children.

4. Ensuringthat potential migrants, especially women, are properly informed
about the risks of migration (e.g. emfhtion, debt bondage and health and
security issues, including exposure to HIV/AIDS) as well as avenues available for
legal, non-exploitative migration.

5. Developing information campaigns for the general pubdicned at
promoting awareness of the dangers associated witlickiafy. Suchcampaigns
should be informed by an understanding of tbemplexities surrounding
trafficking and of the reasons why individuals may maaentially dangerous
migration decisions.

6. Reviewing and modifying policies that may compgedopleto resortto
irregular and vulnerable labour migratiorhis processshouldinclude examining
the efect on women of repressive and/discriminatory nationality property
immigration, emigration and migrant labour laws.

7. Examining ways of increasing opportunities for legal, gainful and non-
exploitative labour migrationThe promotion of labour migration by tHaate
should be dependent on the existence of regulatory and supervisory mechanisms
to protect the rights of migrant workers.

8. Strengthening the capacity of law enforcement agencies to arrest and
prosecute those involved in tfigking as a preventive measur€his includes
ensuring that law enforcement agencies comply with their legal obligations.

9. Adoptingmeasureso reduce vulnerability by ensuring that appropriate legal
documentation for birth, citizenship and marriage is provided and enzlable
to all persons.

Guideline 8: Special measugs forthe protection and support of
child victims of trafficking

The particular physical, psychological andpsychosocialharm suffered by
trafficked childr en and their increase vulnerability to exploitation r equire
that they be dealt with separately fom adult trafficked personsin terms of
laws, policies, ppgrammes and interventions. The best interests of the child
must be a primary consideration inall actions concerning trafficked children,
whether undertaken by public or private sccial welfare institutions, courts of
law, administrative authorities or legislative bodies. Child victims of
trafficking should be provided with appropriate assistance and potection
and full account should be taken of theirspecial rights and needs.

States and, whee applicable, intergovernmental and non-governnental
organizations, should considerin addition to the measues outlined under
Guideline 6:
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1. Ensuringthat definitions of trafficking in children in both law and policy
reflect their need for special safeguards and care, including appropriate legal
protection. In particularand in accordance with the PalerfPmtocol,evidenceof
deception, force, coercion, etc. shountst form part of the definition of tréitking
where the person involved is a child.

2. Ensuring that procedures are in place for the rapid identification of child
victims of traficking.

3. Ensuring that children who are victims of fieking are notsubjectedto
criminal proceduresor sanctionsfor offences related to their situation as
trafficked persons.

4. In caseswhere children are not accompanied by relatives or guardians,
taking stepsto identify and locate family members. Following a risk assessment
and consultation with the child, measusé®uld be taken ttacilitate the reunion

of trafficked children with their families where this is deemed tdrbtheir best
interest.

5. In situationswherethe safe return of the child to his or her family is not
possible, or where such return would not be tire child® best interests,
establishing adequate care arrangements that respect the rights and dignity of the
trafficked child.

6. In both the situations referred to in ttveo paragraphsbove,ensuringthata
child who is capable of forming his or her owiews enjoysthe right to express
those views freely in all mattersfa€ting him or her in particular concerning
decisionsabout his or her possible return to the familjhe views of the child
being given due weight in accordance with his or her age and maturity

7. Adopting specialized policies and programmes pimtect and support
childrenwho have been victims of tratking. Children should be provided with
appropriate physical, psychosocial, legatjucational, housing and health-care
assistance.

8. Adopting measuresiecessaryo protect the rights and interests of freifed
childrenat all stages of criminal proceedings against allegézhdérs and during
procedures for obtaining compensation.

9. Protecting, as appropriate, the @ty and identity of child victims and
taking measures to avoid the dissemination of information that could lead to their
identification.

10. Taking measures to ensure adequatel appropriate training, in particular
legal and psychological training, for persons working with child victims of
trafficking.

Guideline 9: Access to emedies

Trafficked persons, as victis of human rights violations, have an

international legal right to adequate andappropriate remedies. This right is

often not effectively available to trafficked persons as theyrequently lack

information on the possibilities and processes forobtaining remedies,

including compensation, for trafficking and related exploitation. In order to

overcome this problem, legal and other material assistance should be
provided to trafficked persons to emable them to realize their right to

adequate and appopriate remedies.
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States and, whee applicable, intergovernmental and non-governnental
organizations, should consider:

1. Ensuringthat victims of trafficking have an enforceable right to fair and
adequate remedies, including the means for as full a rehabilitatipossible.
These remedies may be criminal, civil or administrative in nature.

2. Providing information as well as legal and other assistaincenable
trafficked persons to access remedi&be procedures for obtaining remedies
should be clearly explained in a language that théidkafd person understands.

3. Making arrangements to enable fieifed persons to remain safely in the
country in which the remedy is being soufntthe durationof any criminal, civil
or administrative proceedings.

Guideline 10: Obligations of peacekeepers, civilian police and
humanitarian and diplomatic personnel

The direct or indir ect involverment of peacekeeping, peace-building, civilian
policing, humanitarian and diplomatic personnel in trafficking raises special
concerns. $ates,intergovernmental and non-governmental organizations ag¢
responsible for the actions of those working under their authority and are
therefore under an obligation to take effective measws to prevent their
nationals and enployees fom engaging in trafficking and related
exploitation. They are also equired to investigate thomoughly all allegations
of trafficking and related exploitation and to provide for and apply
appropriate sanctions to personnel foundo have been involved in trafficking.

States and, whee appropriate, intergovernmental and non-governmental
organizations, should consider:

1. Ensuring that pre- and post-deployment training programmes for all
peacekeepingeace-buildinggivilian policing, humanitarian and diplomatic dtaf
adequately address the issue of fichkfng and clearly set outhe expected
standardof behaviour This training should be developed within a human rights
framework and delivered by appropriately experienced trainers.

2. Ensuring that recruitment, placement and transfer procedures (including
those of private contractors and sub-contractors) are rigorous and transparent.

3. Ensuring that stdfemployed in the contexdf peacekeepingyeace-building,
civilian policing, humanitarian and diplomatic missions do not engage in
trafficking and related exploitation or usbe services of persons in relatitm
which there are reasonable grounds to suspectrttagshavebeentrafficked. This
obligation also coverscomplicity in trafficking through corruption or &fiation

with any person or group of persons who could reasonably be suspected of
engaging in trefcking and related exploitation.

4. Developing and adoptingpecific regulations and codes of conduct setting
out expected standards of behaviour anel tonsequences of failure to adhere to
these standards.

5.  Requiring all personnelemployed in the context of peacekeeping, peace-
building, civilian policing, humanitariarand diplomatic missions to report on any
instances of trditking and related exploitation that come to their attention.

6. Establishingmechanisms for the systematic investigation of all allegations
of trafficking and related exploitation involving personnemployedin the
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context of peacekeeping, peace-building, civilipalicing, humanitarianand
diplomatic missions.

7. Consistently applying appropriate criminal, civil anddministrative
sanctions to personnel shown to have gegain or been complicit in traéking

and related exploitation. Intgovernmatal and non-governmental ganizations
should,in appropriate cases, apply d@mary sanctions to sttinembers found

to be involved in trdfcking and réated exploitation in addition to and
independently of any criminal or other sanctions decided on by Sthee
concernedPrivilegesand immunities attached to the status of an employee should
not be invoked in order to shield that perdoom sanctionsfor seriouscrimes
such as trdfcking and related dénces.

Guideline 11: Cooperation and coordination between &tes
and regions

Trafficking is a regional and global phenonenon that cannot always bedealt
with effectively at the national level: a strengthened national response can
often result in the operations of trafickers moving elsewhee. International,

multilateral and bilateral cooperation can play an important role in
combating trafficking activities. Such cooperation is particularly critical

between countries involved in diffeent stages of the trafficking cycle.

States and, whee applicable, intergovernmental and non-governnental
organizations, should consider:

1. Adoptingbilateralagreementaimed at preventing tr€king, protecting the
rights and dignity of trdicked persons and promoting their welfare.

2. Offering, either on a bilateral be or through multilateral granizations,
technical and financial assistance tat8sand relevant sectors of civil society for
the purpose of promoting the development and implementation of human rights-
based anti-trdifcking strategies.

3. Elaborating regional and subregional treaties onfitidhg, using the
PalermoProtocol and relevant internatial human rights standards as a baseline
and framework.

4. Adopting labour migration agreements, which may inclydevision for
minimum work standards, model contrmactmodes of repatriation, etc., in
accordance with existing international standardateSareencourageeffectively
to enforce all such agreements in order to help elimitraféicking andrelated
exploitation.

5. Developing cooperation arrangementdaoilitate the rapid identification of
trafficked persons including the sharing and exchangefofmationin relationto
their nationality and right of residence.

6. Establishing mechanismsto facilitate the exchange of information
concerning trdfckers and their methods of operation.

7. Developing procedures and protocols for the conduct of proagobive
investigations by law enforcement authorities offefiént concernedt&es.In
recognitionof the value of direct contacts, provision should be made for direct
transmission of requests for assistance between localypetentauthoritiesin
order to ensurethat such requests are rapidly dealt with and to foster the
development of cooperative relations at the working level.
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8. Ensuring judicial cooperation betweematg@sin investigations and judicial
processes relating to tfedking and réated ofences, in particular through
common prosecution methodologies and joint investigatidiés cooperation
should include assistancean: identifying and interviewing witnesses with due
regard for their safety; identifying, obtaining and preserving evidence; producing
andservingthe legal documents necessary to secure evidence and witnesses; and
the enforcement of judgements.

9. Ensuringthat requests for extradition forfehces related to tra€king are
dealt with by the authorities of the requesteat&without undue delay

10. Establishing cooperative mechanisms for the confiscation of the procteds
trafficking. This cooperation should include the provision of assistance in
identifying, tracing, freezing and confiscating assets conneoté@fficking and
related exploitation.

11. Exchanginginformation and experience relating to the implementation of
assistance, return antegrationprogranmes with a view to maximizing impact
and efectiveness.

12. Encouraging and facilitating ooperation between non-governmental
organizations and other civil societygamnizations in countries adrigin, transit
and destinationThis is particularlyimportant to ensure support and assistance to
trafficked persons who are repatriated.
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