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 Joint Submission to the Office of the Prosecutor for the Interna�onal Criminal Court on a New 
 Policy Ini�a�ve to Advance Accountability for Gender Persecu�on under the Rome Statute 

 March 18, 2022 

 In  response  to  the  public  consulta�on  of  the  Office  of  the  Prosecutor  of  the  Interna�onal 
 Criminal  Court  (OTP)  on  a  new  policy  ini�a�ve  “to  advance  accountability  for  Gender 
 Persecu�on  under  the  Rome  Statute,”  CREA,  Sexual  and  Reproduc�ve  Health  Ma�ers,  and  the 
 Global  Health  Jus�ce  Partnership  of  Yale  Law  School  and  the  Yale  School  of  Public  Health,  1 

 provide this submission for considera�on in the development of the policy. 

 This  submission  seeks  to  call  the  a�en�on  of  the  OTP  to  the  value  of  comprehensive  gender 
 analysis  (what  we  call  ‘Gender  360’)  in  strengthening  the  role  of  the  OTP  with  regard  to  the 
 crime  of  gender  persecu�on.  Gender  360  analysis  can  help  to  ensure  that  the  concept  of  gender 
 is  fully  and  inclusively  understood,  situa�ng  a  comprehensive  analysis  of  the  risk  and  harms  of 
 gender  persecu�on  in  an  intersec�onal  rights  agenda  that  captures  ‘gender’  within  and  across 
 race,  age,  place,  religion  and  disability,  among  key  axes  of  inves�ga�on.  This  analysis  can  help  to 
 ensure that this work does not neglect already marginalized groups facing gender persecu�on. 

 In  Sec�on  I,  we  present  the  gender  360  approach,  and  explore  three  elements  in  par�cular  that 
 can  enable  cri�cal  meaning-making  and  vic�m  visibiliza�on  in  fact-finding,  evidence  collec�on, 
 case  construc�on  and  prosecu�on  related  to  gender  persecu�on.  It  explains  how  gender  360 
 provides  intersec�onal  analysis  a�en�ve  to  the  condi�ons  and  systems  that  give  rise  to  crimes, 
 it  provides  a  support  for  thinking  beyond  the  two-sex  binary,  and  it  allows  analysis  to  more  fully 
 capture  non-sexual  gender  persecu�on.  We  also  highlight  the  links  between  this  gender  360 
 analysis  and  rights  promo�on:  as  this  submission  supports  the  work  of  the  OTP,  we  also  seek  to 
 cri�cally reflect on the use (and poten�al for abuse) of criminal law in overall rights promo�on.  2 

 In  Sec�on  II,  we  consider  how  adop�ng  gender  360  analysis  can  enhance  complementarity 
 analysis,  and  support  the  OTP  in  crea�vely  engaging  its  policy  of  posi�ve  complementarity, 
 including  its  structural  role  related  to  norma�ve  developments  in  na�onal  standards.  We 
 discuss  poten�al  expansion  of  the  OTP’s  concep�on  of  complementarity  using  a  gender  360 
 approach,  and  present  three  substan�ve  examples  where  OTP  prac�ces  can  substan�ally 
 advance  understanding  of  gender  persecu�on  and  the  viola�on  of  fundamental  human  rights: 

 2  CREA, A  MNESTY  I  NTERNATIONAL  , RESURJ, IWRAW-A  SIA  P  ACIFIC  AND  THE  G  LOBAL  H  EALTH  J  USTICE  P  ARTNERSHIP  OF  Y  ALE  L  AW  S  CHOOL  AND 

 THE  Y  ALE  S  CHOOL  OF  P  UBLIC  H  EALTH  , J  OINT  S  UBMISSION  TO  UN S  PECIAL  R  APPORTEUR  ON  V  IOLENCE  AGAINST  W  OMEN  :  T  HEMATIC  REPORT  ON 

 “R  APE  AS  A  G  RAVE  AND  S  YSTEMATIC  H  UMAN  R  IGHTS  V  IOLATION  AND  G  ENDER  -  BASED  V  IOLENCE  A  GAINST  W  OMEN  ”  (May 21,  2020). 

 1  CREA,  h�ps://creaworld.org/  ; Global Health Jus�ce  Partnership of Yale Law School and Yale School of Public 
 Health,  h�ps://law.yale.edu/ghjp  ; Sexual and Reproduc�ve  Health Ma�ers,  h�p://www.srhm.org/  . 

https://creaworld.org/
https://law.yale.edu/ghjp
http://www.srhm.org/


 enforced  steriliza�on;  rape,  par�cularly  rape  of  cisgender  men  and  gender  non-conforming 
 persons; and enforced pros�tu�on. 

 In  Sec�on  III,  we  discuss  how  to  best  posi�on  the  work  of  a  global  criminal  court  on  gender 
 persecu�on,  alongside  other  crimes,  rela�ve  to  the  wide  range  of  other  rights  promo�ng 
 interven�ons  and  policies  necessary  to  prevent,  redress  and  repair  gender-based  viola�ons  of 
 fundamental  rights.  3  This  may  include  systemic  reforms  of  legal  systems,  educa�on  and  housing, 
 health systems and services, among other key steps. 

 In Sec�on IV, we conclude with recommenda�ons drawn from the analysis of  this submission. 

 We  hope  that  this  submission  prompts  and  promotes  cri�cal  conversa�ons  about  how  gender, 
 sexed  bodies,  and  sexuality  are  linked  by  dis�nct  systems  of  regula�on,  such  that  both  sexual 
 and  non-sexual  crimes  of  gender  persecu�on  receive  adequate  a�en�on.  Further,  we  hope  that 
 it  will  support  the  OTP  to  reflect  and  complement  rights-based  global  efforts  to  alter  the 
 condi�ons  of  power  that  put  some  people  at  par�cular  risk  of  atroci�es  and  viola�ons  of 
 fundamental human rights. 

 I.  Gender  360:  How  a  Comprehensive  and  Intersec�onal  Understanding  of  Gender  Can 
 Advance Analysis of Gender Persecu�on 

 The  term  ‘gender’  requires  a  comprehensive  and  intersec�onal  scope  in  order  to  ensure  the  full 
 understanding  of  how  gender  norms  and  stereotypes  produce  risk  of  atrocity,  set  out  persons 
 for  targe�ng,  and  inhibit  effec�ve  redress.  A  more  comprehensive  scope  is  a�en�ve  to  the  risk 
 that  some  crimes  -  and  many  survivors  and  vic�ms  of  gender-based  crimes  -  might  otherwise 
 be  overlooked  by  the  OPT  under  siloed  gender  analysis  and  response.  This  is  a  par�cular  risk  for 
 differently  gendered  persons,  who  may  be  differently  visible  -  or  even  invisible  -  and  the  harms 
 against  them  not  recognised,  imperiling  also  “their  rights  to  par�cipate  in  peace  and  transi�onal 
 jus�ce mechanisms.“  4 

 4  Lisa Davis,  Dus�ng Off the Law Books: Recognizing  Gender Persecu�on in Conflicts and Atroci�es  , 20(1) 
 N  ORTHWESTERN  J. H  UM  . R  TS  .  1  (2021). 

 3  Throughout this submission we refer to “fundamental human rights” as a core part of the defini�on of 
 persecu�on under Ar�cle 7(2)(g), and recognize that current interna�onal human rights law includes the full range 
 of sexual and reproduc�ve rights: for an examina�on of the a�empt to limit fundamental rights through reframing, 
 see  Aya Fujimura-Fanselow, Jayne Huckerby and Sarah  Knuckey,  An Exercise in Doublespeak: Pompeo’s Flawed 
 “Unalienable Rights” Commission  , J  UST  S  ECURITY  (July  29, 2020),  h�ps://www.justsecurity.org/71705/an 
 -exercise-in-doublespeak-pompeos-flawed-unalienable-rights-commission/  . 
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 We  note  that  charges  for  gender  persecu�on  have  been  brought  in  Al  Hassan,  5  Abd-al-Rahman  6 

 and  Said  ,  7  and  notably  that  Abd-al-Rahman  includes  persecu�on  on  the  basis  of  presuming 
 males  to  be  fighters.  We  also  note  that  gender  persecu�on  charges  were  sought  in 
 Mbarushimana  but  the  case  as  a  whole  did  not  proceed  for  eviden�ary  reasons,  8  and  that 
 commentators  have  highlighted  previous  cases  where  gender  persecu�on  was  likely  present, 
 but not charged.  9 

 We  seek  to  support,  expand  and,  in  some  cases,  challenge  the  OTP  as  it  con�nues  its  cri�cal 
 work  –  across  inves�ga�ons,  evidence  collec�on,  case  strategy  and  prosecu�on  –  underpinning 
 the  ICC’s  role  as  the  leading  interna�onal  criminal  tribunal  to  evaluate  the  specifically 
 gender-based  depriva�on  of  fundamental  rights  and  the  defini�on  of  “gender”  as  a  ground  for 
 persecu�on.  10  To  this  end,  we  propose  an  approach  that  understands  the  structure  of  gender  as 
 fully  and  always  rela�onal  and  contextual,  and  that  engages  gender  analyses  more  substan�vely 
 with  the  ideas  and  systems  of  power  which  work  together  to  produce  gendered  roles  and  rules 
 for all persons.  11  To capture this approach we use the phrase “Gender  360”. 

 A.  Emphasizing  Intersec�onal  Power  Analysis  in  Rela�on  to  Gender  Will  Strengthen  OTP 
 Work Against Gender Persecu�on 

 Gender  360  recognizes  that  gender  is  constructed  and  embodied  within,  and  engages  with,  a 
 social  and  rela�onal  context,  especially  in  its  rela�onship  to  sexual  and  gender  diversity  and  a 
 diversity  of  sex  characteris�cs.  It  also  interconnects  with  other  intersec�ng  structures,  such  as 
 caste  and  class,  religion,  race,  (dis)ability,  ethnicity  and  place.  ‘Gender’  cannot  –  and  does  not  – 
 work  alone;  it  is  one  key  but  endlessly  inter-connected  variable  that  expands  beyond  the 
 tradi�onal  frameworks  used  to  define  it.  In  addi�on,  various  power  structures,  work  alongside 
 gender  to  create  exclusion  and  harm,  through  producing  various  hierarchies  of  power:  12 

 “addressing  gender  based  violence,  including  sexual  violence  requires  an  intersec�onal  lens  that 

 12  See, generally  ,  J  OHANNA  B  OND  , G  LOBAL  I  NTERSECTIONALITY  AND  C  ONTEMPORARY  H  UMAN  R  IGHTS  (2021). 

 11  In other se�ngs, the term ‘gender narra�ves’ has been suggested to capture the way ideas translate into 
 prac�ce.  See  H  UMAN  R  IGHTS  AND  G  ENDER  J  USTICE  C  LINIC  AT  CUNY L  AW  S  CHOOL  , MADRE, I  DENTIFYING  G  ENDER  P  ERSECUTION  IN  C  ONFLICT 

 AND  A  TROCITIES  : A T  OOLKIT  FOR  D  OCUMENTERS  , I  NVESTIGATORS  ,  P  ROSECUTORS  AND  A  DJUDICATORS  OF  C  RIMES  A  GAINST  H  UMANITY  12 (2021). 

 10  S  ee  Valerie Oosterveld,  Gender, persecu�on, and  the Interna�onal Criminal Court: refugee law’s relevance to the 
 crime against humanity of gender-based persecu�on  ,  17 Duke J. Comp. Int. Law 49, 63 (2006). 

 9  See, e.g.  , Amanda L. Strayer,  Protec�ng Rights in  Small Places: Why Depriving Girls of the Right to Educa�on is 
 Gender-Based Persecu�on and a Crime against Humanity  ,  50 G  EO  . J. I  NT  ’  L  .  947 (2019) (ci�ng Prosecutor v.  Ongwen, 
 ICC-02/04-01/15, Confirma�on of Charges, (Mar. 23, 2016)) (no�ng the decision documented how Ongwen and 
 others’ “pursued a common plan to abduct girls and women to serve as domes�c servants, forced exclusive 
 conjugal partners (forced wives) and sex slaves” but the charges did not include gender persecu�on). 

 8  The Prosecutor v. Callixte Mbarushimana, Case No. ICC-01/04-01/10, Confirmation of Charges (Dec. 
 16, 2011). 

 7  The Prosecutor v. Mahamat Said Abdel Kani, Case No. ICC-01/14-01/21, Corrected Document Containing the 
 Charges (Oct. 27, 2021). 

 6  Prosecutor v. Ali Muhammad Ali Abd-Al-Rahman (“Ali Kushayb”), Case No. ICC-02/05-01/20, Corrected Document 
 Containing the Charges (Apr. 22, 2021). 

 5  The Prosecutor v. Al Hassan Ag Abdoul Aziz Ag Mohamed  Ag Mahmoud, Case No. ICC-01/12-01/18, Corrected 
 Confirma�on of Charges (Nov. 23, 2021). 
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 takes  account  of  the  complex  and  dynamic  interplay  of  gender,  class,  caste,  race,  sexual 
 orienta�on,  ethnicity,  religion,  and  other  factors.  This  dynamic  plays  an  important  role  in  how 
 those  at  the  margins  experience  violence  as  well  as  circumscribing  their  access  to  jus�ce.”  13 

 Note,  “[f]or  example,  Afro-descendant  women  and  girls  have  experienced  oppressive  gender 
 and  racial  narra�ves  that  emerged  in  countries  shaped  by  slavery  and  colonialism  con�nues  to 
 reverberate today.”  14 

 Gender  360  analysis  focuses  on  the  ins�tu�ons,  prac�ces  and  ideologies  that  constrain  gender 
 and  seek  to  determine  its  meaning  for  all  individuals.  It  is  a�en�ve  to  the  intersec�onally 
 gendered  condi�ons  and  systems  that  give  rise  to  crimes,  and  responds  to  the  need  that  they 
 be  fully  represented  and  addressed  through  a  broad  and  open-ended  concept  of  gender  that 
 enables  the  iden�fica�on  of  gendered  human  rights  abuses  that  are  not  wholly  intelligible 
 within a specific iden�ty framework. 

 The  rela�onal  nature  of  gender  within  gender  360  analysis  underscores  that  the  ligatures  of 
 normed  social  roles  and  expecta�ons  maintain  themselves  in  a  constrained  ecosystem  of  joint 
 and  reinforcing  behavior  for  both  those  assigned  to  gender  roles  of  women,  and  those  of  men  in 
 specific ways.  15 

 Gender 360 and the Regula�on of Stereotypical Masculinity 

 Gender  360  therefore  opens  up  space  for  deeper  analysis  of  the  gender  persecu�on  of  men.  It 
 means  that  violence,  including  bea�ngs,  deten�ons,  killings  of  men  who  do  not  conform  to 
 socially  mandated  roles  (of  conduct,  dress,  prac�ce)  can  amount  to  gender  persecu�on.  Such 
 gender  regula�on  can  include  men  being  abused  where  unwilling  or  unable  to  grow  a  beard,  for 
 wearing  stylish  clothes,  or  gay  youths  being  forced  to  fight  each  other  in  a  boxing  ring.  16  It  also 
 raises  ques�ons  about  the  gender  normalized  assump�ons  about  military  dra�s:  only 
 (cisgender)  men  are  sent  out  to  kill  and  be  killed  by  other  ‘men’  in  ba�le,  especially  when  such 
 induc�on into the military may also track ethnic, regional or other class, race and caste lines. 

 In  line  with  this  but  extending  further,  gender  360  also  highlights  the  limita�ons  in  trea�ng  the 
 ‘gender’  in  ‘gender  persecu�on’  as  always  about  coercive  prac�ces  that  discipline  perceived 
 devia�on  or  failures  to  conform  behaviour  to  norma�ve  gender  narra�ves,  with  a  focus 
 uniquely  on  women  or  gender  non-conforming  men.  We  seek  to  also  visibilize  the  qualita�vely 
 different  regula�on  that  arises  when  men  are  killed  because  they  are  perceived  (in  an  o�en 
 racialized  manner)  as  manly  –  i.e.,  “aggressive”  –  and  likely  to  seek  revenge,  17  or,  drawing  on  a 
 case  outside  of  a  conflict  se�ng,  the  example  of  a  trans  man  beaten  by  police  due  to  his 
 par�cipa�on  in  a  pride  parade,  and  being  told  in  the  moment  that  the  bea�ng  is  an  opportunity 

 17  Id. 

 16  HRGJ C  LINIC  AT  CUNY L  AW  S  CHOOL  , MADRE  ,  supra  note  11.. 

 15  Marija An�ć and Ivana Radačić, T  he Evolving Understanding  of Gender in Interna�onal Law and ‘Gender Ideology’ 
 Pushback 25 Years since the Beijing Conference on Women  ,’ 83  W  OMEN  ’  S  S  TUDIES  I  NT  ’  L  F  ORUM  102421 (2020). 

 14  HRGJ C  LINIC  AT  CUNY L  AW  S  CHOOL  , MADRE  ,  supra  note  11. 

 13  CREA et al.,  supra  note 2. 
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 to  treat  him  “like  a  man.”  18  This  expanded  focus  affirms  the  importance  of  the  Abd-al-Rahman 
 gender persecu�on charges on the basis of presuming males to be fighters.  19 

 This  kind  of  subverted  /  weaponized  affirma�on  communicates  devia�on  from  gender  norms, 
 but  pulls  the  vic�m  further  into  the  narra�ve  as  punishment,  rather  than  throwing  them  onto 
 the  devia�on.  In  some  ways,  it  is  best  captured  by  the  difference  between  viola�ons  as  a  form 
 of  ‘hazing’  (enduring  abuse  to  be  recruited)  and  other  gender  disciplinary  bea�ngs  in  the  form 
 of  bullying  (abuse  intended  to  subordinate  and  exclude).  The  fact  that  masculine-defining 
 spaces  such  as  the  military,  which  assume  men  are  naturally  violent  yet  use  gender  and  sexually 
 degrading  rituals  with  recruits,  reveals  the  complex  but  highly  visible  prac�ces  of  violent 
 regula�on of masculinity.  20 

 Gender 360 and Rela�onal Shi�s in Stereotypes 

 Rela�onal  gender  360  analysis  also  logically  implies  that  when  an  act  is  condemned  as  a  prac�ce 
 of  repressive  gender  regula�on,  such  that  a  gender  role  must  change,  all  gender  roles  may  be 
 implicated.  For  example,  where  a  shi�  occurs  such  that  women  are  not  solely  charged  with 
 social  reproduc�on  (child  or  elder  care,  etc.),  the  roles  of  men  in  social  reproduc�on,  must  also 
 change.  Consider  a  (borrowed)  hypothe�cal  to  also  track  a  different  no�on  of  rela�onal  shi�: 
 “Mili�a  fighters  sexually  assault  a  local  male  police  officer  when  they  take  over  the  town.  They 
 tell  the  police  officer  they  want  him  to  “remember  his  place  is  with  the  women.””  21  The 
 proximity  of  the  police  officer  to  the  women  –  whether  it  be  geographic,  racial,  ethic, 
 communal  or  otherwise  –  informs  narra�ves  of  masculinity,  and  the  gendered  nature  of  the 
 assault.  The  rela�onality  of  gender  360  also  underscores  the  poten�al  applicability  of  ideas  of 
 associa�on  in  persecu�on,  such  as  in  the  case  of  family  members  of  LGBTIQ  people  who  face 
 fundamental rights viola�ons on the bare fact of that associa�on. 

 But  even  where  the  rela�onal  shi�s  required  to  expand  social  inclusion  (work,  housing, 
 educa�on  etc.)  to  persons  not  conforming  to  gender  norms  –  whether  as  LGBTQ+  iden�fied,  or 
 trans  or  gender  fluid  persons,  or  as  heterosexual,  cisgender  women  refusing  norms  of 
 domes�city,  sexual  roles  as  ‘wives’  –  are  revealed  primarily  through  persecutory  acts  directed  at 
 these  persons,  the  privileged  categories  of  ‘men’  will  also  need  scope  and  structural  support  to 
 change  their  norma�ve  prac�ces.  This  is  where  the  complementary  but  dis�nct  rela�onship 
 between  the  role  of  criminal  law  and  prosecu�on  (for  gendered  violence)  and  rights-based 
 interven�ons,  in  educa�on,  poli�cal  and  cultural  interven�ons  in  speech,  art,  legisla�on  ma�er 
 for the long term goals of gender equality. 

 21  HRGJ C  LINIC  AT  CUNY L  AW  S  CHOOL  , MADRE,  supra  note  11. 

 20  Dara Kay Cohen,  Explaining rape during civil war:  Cross-na�onal evidence  (1980–2009  ), 107(3) A  M  . P  OL  .  S  CI  . R  EV 

 461 (2013). 

 19  Prosecutor v. Ali Muhammad Ali Abd-Al-Rahman (“Ali Kushayb”), Case No. ICC-02/05-01/20, Corrected Document 
 Containing the Charges (Apr. 22, 2021). 

 18  I  NTER  -A  MERICAN  C  OMMISSION  ON  H  UMAN  R  IGHTS  , V  IOLENCE  A  GAINST  LGBTI P  ERSONS  (2015). 
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 A  comprehensive  framework  of  gender  analysis  –  one  that  is  able  both  to  engage  with  the 
 specificity  of  how  gendered  regimes  operate  to  target  dis�nct  sets  of  persons  for  persecu�on, 
 and  make  visible  dis�nc�ons  in  how  the  regime  of  gendered  harms  operate  –  can  do  important 
 analy�c  work,  and  therefore  begins  some  of  this  poli�cal  power  shi�ing  work.  This  form  of 
 analysis  would  put  the  work  of  the  OTP,  and  ICC  more  broadly,  in  a  construc�ve  rela�onship 
 with  rights  movements:  “[a]  view  of  vulnerability  as  part  of  embodied  social  rela�ons  and 
 ac�ons  can  help  us  understand  how  and  why  forms  of  resistance  emerge  as  they  do.  Although 
 domina�on  is  not  always  followed  by  resistance,  if  our  frameworks  of  power  fail  to  grasp  how 
 vulnerability  and  resistance  can  work  together,  we  risk  being  unable  to  iden�fy  those  sites  of 
 resistance that are opened up by vulnerability.”  22 

 Gender 360 and the Integra�on of Interna�onal Human Rights Standards 

 All  persons  are  subjects  of  gender  ideas  and  norms,  and  therefore  have  a  stake  in  the 
 regula�on,  control,  criminalisa�on  and  arbitra�on  of  ‘gender’  in  gender  persecu�on,  even  if 
 ‘gender’  ini�ally  emerged  in  interna�onal  human  rights  law  as  a  tool  to  call  a�en�on  to  harms 
 directed  at  ‘women,  23  and  advocates  s�ll  come  up  against  the  percep�on  that  sexual  violence  is 
 a  ‘women’s  issue’.  24  Ar�cle  21(3)  and  the  incorpora�on  of  intersec�onal  analysis  from  within 
 interna�onal  human  rights  law  as  part  of  gender  persecu�on  analysis  is  only  reinforced  by  the 
 concern  of  crimes  of  gender  persecu�on,  per  Ar�cle  71(2)(g),  with  the  depriva�on  of 
 fundamental rights.  25 

 Overall,  the  global  rights  system  has  been  slowly  adop�ng  an  intersec�onal  lens:  26  both  the 
 ECtHR  and  CEDAW  for  example  recently  have  demonstrated  stronger  capaci�es  to  see  the  way 
 gender,  ethnicity,  age  and  place  (i.e.  rural  women  under  CEDAW)  ma�er  both  to  the  condi�ons 
 that  give  rise  to  the  viola�ons;  in  these  cases,  forced  steriliza�on  of  Roma  women.  In  the 
 CEDAW  cases,  complainants  claimed  that  North  Macedonia  violated  their  rights  with 
 discriminatory  ac�ons  based  on  gender,  ethnicity  and  health  status,  class,  age,  as  well  as  their 
 status  as  rural  women.  27  The  European  Court  of  Human  Rights,  in  VC  v.  Slovakia  ,  highlighted  the 
 steriliza�on  of  a  Roma  woman  as  well,  conducted  under  ethnic  stereotyped  and 
 gender/paternalis�c condi�ons.  28 

 To  the  extent  that  the  ICC  is  posi�oned  to  deploy  criminal  prosecu�on  as  a  component  of 
 overall  rights  enjoyment,  seeking  to  echo  this  analysis  is  key.  To  the  extent  that  actual 

 28  VC v. Slovakia, Applica�on no. 18968/07,  Eur. Ct.  H. R. (2011). 

 27  CEDAW Commi�ee,  S.N. & E.R. v North Macedonia  ,  Communica�on  No. 107/2016, U.N. Doc. 
 CEDAW/C/75/107/2016 (Mar. 19, 2020); CEDAW Commi�ee,  L.A. v. North Macedonia  , Communica�on No. 
 110/2016, U.N. Doc. CEDAW/C/75/D/110/2016 (Mar. 12, 2020); CEDAW Commi�ee,  S.B. and M.B. v. North 
 Macedonia  , Communica�on No. 143/2019, U.N. Doc. CEDAW  C/77/D/143/2019 (Dec. 1, 2020). 

 26  See, generally  ,  B  OND  ,  supra  note 12. 

 25  Gregor Maučec,  The Interna�onal Criminal Court and the Issue of Intersec�onality—A Conceptual and Legal 
 Framework for Analysis  , 21  I  NT  ’  L  C  RIM  . L  AW  R  EV  .  1  (2021). 

 24  Davis,  supra  note 4. 

 23  An�ć and Radačić,  supra  note 15. 

 22  J  UDITH  B  UTLER  , T  HE  F  ORCE  OF  N  ON  -V  IOLENCE  : A  N  E  THICO  -P  OLITICAL  B  IND  (2020). 
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 underlying  viola�ons  of  rights  captured  by  ‘gender  persecu�on’  is  always  somewhat 
 intersec�onal  (i.e.  there  is  no  abstract  vic�m  without  age,  place,  race,  etc.)  suppor�ng  this 
 analysis captures the range of harms which the ICC can a�end to more thoroughly. 

 B.  Gender Beyond a Two-Sex Binary 

 While  Ar�cle  7(3)  of  the  Rome  Statute  provides  that  “the  term  "gender"  refers  to  the  two  sexes, 
 male  and  female  ,  within  the  context  of  society,”  we  seek  to  reinforce  developments  that  signify 
 movement  beyond  binary,  two-sex  category  understanding  of  both  sex  and  gender.  The  OTP’s 
 2014  Policy  Paper  on  Sexual  and  Gender-Based  Crimes  underscores  that:  “[t]his  defini�on 
 acknowledges  the  social  construc�on  of  gender  and  the  accompanying  roles,  behaviours, 
 ac�vi�es,  and  a�ributes  assigned  to  women  and  men,  and  girls  and  boys.”  29  Further,  it  confirms 
 that  the  OTP  “will  apply  and  interpret  this  in  accordance  with  interna�onally  recognised  human 
 rights  pursuant  to  ar�cle  21(3).”  30  Notably,  “[t]his  understanding  of  gender  narra�ves  assigned 
 “men”  and  “women”  should  be  viewed  from  the  perpetrator’s  intent  to  enforce  prescribed 
 narra�ves,”  and  “it  should  not  be  taken  as  a  presump�on  that  the  OTP  views  the  construct  of 
 gender as limited to a binary.”  31 

 This  move  of  the  OTP  beyond  the  un-scien�fically  supported  yet  naturalized  view  of  a  rigid 
 two-sex  classifica�on,  finds  support  in  the  work  of  other  interna�onal  bodies  and  advocates.  32 

 Notably,  advocates  for  persons  with  differences  of  sex  characteris�cs,  or  inter-sex 
 characteris�cs,  have  succesfully  engaged  with  both  na�onal  and  interna�onal  law  on  this 
 point,  33  as  well  as  being  cri�cal  of  the  sex  dualism  in  the  “foremost  criterion”  of  the  defini�on  of 
 ‘gender’  at  the  �me  of  Rome  Statute  adop�on:  “[a]lthough  the  phrase  ‘within  the  context  of 
 society’  may  have  broadened  the  concept  of  gender  to  cover  LGBT  persons,  it  does  not  do  so  for 
 intersex  individuals.  Indeed,  the  phrase  is  intended  to  encapsulate  sociocultural  assump�ons 
 a�ached  to  gender,  including  gender  roles  and  inequali�es,  as  well  as  sexual  orienta�on.”  34 

 Moreover,  human  rights-oriented  work  on  athletes  with  differences  of  sex  characteris�cs,  have 
 noted  that  gender  narra�ves  about  who  is  or  should  be  ‘assigned’  to  one  sex  or  another  are 
 dis�nctly  racialized:  Iden�fica�on  and  assessment  efforts,  including  invasive  ques�oning  by 
 sports  related  authori�es  and  medical  professionals  “have  been  revealed  to  track  stereotypes 
 around  race,  gender,  sexuality,  and  conven�onal  no�ons  of  femininity.  Evidence  suggests  that 

 34  Sexual Violence Research Ini�a�ve, Gender under the Rome Statute: Intersex outcast, (Jan. 9, 2017), 
 h�ps://www.svri.org/blog/gender-under-rome-statute-intersex-outcast 

 33  M. Cabral and M. Carpenter,  Submission by GATE to  the World Health Organiza�on:  Intersex codes in  the 
 Interna�onal Classifica�on of Diseases (ICD) 11 Beta Dra�  (2014); Morgan Carpenter,  Intersex Varia�ons,  Human 
 Rights, and the Interna�onal Classifica�on of Diseases  ,  20(2)  H  EALTH  H  UM  . R  TS  .  (2018). 

 32  OHCHR, Background Note on Human Rights Viola�ons against Intersex People (2019);  Report of the Independent 
 Expert on protec�on against violence and discrimina�on based on sexual orienta�on and gender iden�ty  ,  U.N. Doc. 
 A/HRC/38/43 (May 11, 2018). 

 31  Lisa Davis,  supra  note 2 (ci�ng Conversa�on with  Patricia Viseur-Sellers, Special Advisor for Gender for the Office 
 of the Prosecutor of the Interna�onal Criminal Court, Mar. 12, 2018 (on file with Author)). 

 30  Id. 

 29  I  NT  ’  L  C  RIM  . C  T  ., O  FFICE  OF  THE  P  ROSECUTOR  , P  OLICY  P  APER  ON  S  EXUAL  AND  G  ENDER  -B  ASED  C  RIMES  (2014) [hereina�er OTP Policy 
 Paper]. 
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 athletes  from  the  Global  South  are  scru�nized  and  intervened  upon  dispropor�onately  –  with 
 the  assistance  of  medical  professionals  –  despite  iden�fying  as  women  for  social  and  legal 
 purposes since birth.”  35 

 Efforts  to  go  beyond  the  two-sex  system  and  to  see  gender  more  comprehensively  will  support 
 the  OTP  as  it  moves  onward  from  the  2014  Policy  Paper,  which  did  not  men�on  transgender  or 
 intersex  persons.  It  relied  on  an  outdated  frame  of  binary  sex;  current  review  of  WHO  materials 
 suggest  that  it  has  adopted  a  more  expansive  defini�on  of  sex:  “Sex  refers  to  the  biological 
 characteris�cs  that  define  humans  as  female  or  male.”  While  these  sets  of  biological 
 characteris�cs  are  not  mutually  exclusive,  as  there  are  individuals  who  possess  both,  they  tend 
 to differen�ate humans as males and females.”  36 

 In  sum,  beyond  “women’s  rights  and  gender  equality”  37  frames  and  jurisprudence,  the  OTP 
 should  provide  seek  to  advance  a  holis�c  interpreta�on  of  Ar�cle  7(3)  with  regard  to  intersex 
 persons,  as  well  as  all  LGBTQ  persons  in  line  with  evolving  prac�ces  and  norms  in  interna�onal 
 human rights. 

 C.  Ensuring  Gender  Persecu�on  Captures  the  Sex,  Sexuality  and  Sexual  Conduct  Elements  of 
 Harm and A�ending to Non-Sexual Gender Crimes 

 A  gender  360  approach  both  requires  specific  a�en�on  to  the  condi�ons  for  and  elements  of 
 conduct  defining  crimes  of  sexual  violence,  and  allows  for  dis�nc�on  and  specific  a�en�on  - 
 where  appropriate  -  between  sexual  crimes  and  gender-based  crimes  as  underlying  crimes  to 
 gender persecu�on. 

 We  note  the  relevance  of  a  comprehensive  gender  analysis  within  work  to  inves�gate  and 
 prosecute  crimes  of  sexual  violence.  Such  analysis  might  consider  whether  viola�ons  arise 
 outside  of  a  gender  binary  and/or  whether  abusive  prac�ces  seek  to  reassert  a  strict  gender 
 binary  of  male/female  or  a  specific  masculine  (penetrator)  and  feminine  (penetrated)  role.  A 
 close,  gender  360  analysis  of  both  persecutory  acts  and  the  na�onal  legal  regimes  ostensibly 
 responding  to  them  can  reveal  the  in-built  discriminatory  effects  of  both  the  act  and  the  laws 
 themselves.  Some  na�onal  laws,  for  example,  only  recognize  the  crime  of  rape  or  sexual  assault 
 when  commi�ed  against  cisgender  women  by  cisgender  men.  This  leaves  men  of  all  kinds  who 

 37  OTP Policy Paper. 

 36  World Health Organiza�on, Gender and health (n.d.),  h�ps://www.who.int/reproduc�vehealth/topics/ 
 gender_rights/defining_sexual_health/en/ 

 35  Submissions on Behalf of the World Medical Associa�on and the Global Health Jus�ce Partnership as Amicus 
 Curiae, Semenya v. Switzerland, Case No. 10934/21 Eur. Ct. H.R. (2021) (ci�ng  H  UM  . R  TS  . W  ATCH  , ‘T  HEY  ’  RE  C  HASING  U  S 

 A  WAY  F  ROM  S  PORT  – H  UMAN  R  IGHTS  V  IOLATIONS  IN  S  EX  T  ESTING  OF  E  LITE  W  OMEN  A  THLETES  ’  (2020), Katrina Karkazis  and Rebecca M. 
 Jordan Young,  The Powers of Testosterone: Obscuring Race and Regional Bias in the Regula�on of Women Athletes  , 
 30(2)  F  EMINIST  F  ORMATION  s 1 (2018); Le�er from Special  Rapporteur on the right to enjoyment of the highest 
 a�ainable standard of physical and mental health et al to IAAF (18 September 2018), 
 h�ps://www.ohchr.org/Documents/Issues/Health/Le�er_IAAF_Sept 2018.pdf  ;  Intersec�on of race and gender 
 discrimina�on in sport: Report of the United Na�ons High Commissioner for Human Rights,  U.N. Doc. A/HRC/44/26 
 (June 15, 2020). 
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 face  sexual  assault  –  as  is  frequent  in  conflict  38  –  without  claims  on  a  legal  redress  system  at  the 
 na�onal  level.  39  It  also  leaves  the  survivors  –  whether  cisgender  heterosexual  men,  transgender, 
 gender  fluid  persons  or  gay-iden�fied  men  –  without  support,  o�en  without  access  to  health 
 services, and excluded from the narra�ve of ‘worthy vic�ms.’  40 

 As  noted  in  the  2014  Policy  Paper,  “[g]ender-based  crimes  are  not  always  manifested  as  a  form 
 of  sexual  violence.”  41  Gender  persecu�on  can  -  and  must  -  include  a  wide  range  of  crimes  that 
 have  a  sexual  component,  such  as  sexual  violence,  as  well  as  crimes  directed  at  persons 
 because of their  expressions of diverse sexual orienta�ons. 

 At  the  same  �me,  a  gender  360  approach  helps  to  render  visible  harms  that  are  done  that  not 
 solely  sexual,  or  not  centrally  defined  through  or  by  a  sexual  harm,  or  indeed  that  are  gendered, 
 but  not  sexual.  While  the  regimes  of  gender  and  sexuality  intersect,  they  are  not  iden�cal,  and 
 gender-based  crimes  such  as  gender  persecu�on  are  not  coterminous  with  sexual  crimes.  Just 
 as  there  are  gender-based  crimes  which  are  not  sexual,  there  are  instances  of  sexual  crimes  not 
 grounded  in  gender  discrimina�on,  such  as  where  “a  perpetrator  intending  to  torture  vic�ms 
 may  target  their  sex  organs  to  achieve  a  higher  degree  of  pain,  regardless  of  gender  status."  42 

 We  are  concerned  that  while  sexual  harms  s�ll  require  high  levels  of  a�en�on,  the  non-sexual 
 forms  of  gender-based  crimes  may  be  obscured,  thereby  leading  to  inadequate  analysis  of  what 
 cons�tutes  gender  persecu�on.  In  this  submission  we  assume  that  the  OTP  is  fully  commi�ed  to 
 its  work  to  inves�gate  sexual  violence  as  an  aspect  of  gender  persecu�on,  and  therefore  turn 
 our  also  consider  here  –  and  in  Sec�on  II  –  specific  complexi�es  arising  from  non-sexual 
 gender-based crimes. 

 The  impera�ve  to  recognize  other  types  of  gender-based  harm  requires  the  use  of  a 
 comprehensive,  holis�c  and  intersec�onal  approach  to  how  gender  is  constructed  and  deployed 
 in  gender  persecu�on,  and  other  crimes  against  humanity.  A  Gender  360  approach  facilitates 
 this,  and  ensures  that  ‘gender’  is  also  not  defini�onally  cabined  to  ‘women’.  Acts  of  violence 
 aimed  at  persons  for  gender-non-conformance  may  amount  to  gender  persecu�on  under  the 
 Rome  Statute,  especially  as  they  include  viola�ons  of  fundamental  human  rights.  Such  acts 
 include  coercive  living  and  movement  restric�ons,  assault  and  bea�ngs,  killings,  and  also 
 coercive  dress  and  other  sumptuary  laws  (applied  across  genders  and  including  the  arrests  and 
 deten�on  of  persons  for  viola�ng  such  laws),  43  and  forced  steriliza�on.  Despite  the  reference  to 
 forced  steriliza�on  in  Ar�cle  7(2)(g),  certain  forms  of  forced  steriliza�on  should  not  be 

 43  See, e.g.  ,  Malaysia: Court Ruling Sets Back Transgender  Rights ‘Oppressive and Inhuman’ Cross-Dressing Ban 
 Restored  ,  H  UM  . R  TS  . W  ATCH  (Oct. 8, 2015),  h�ps://www.hrw.org/news/2015/10/08/malaysia-court-ruling-sets-back- 
 transgender-rights  . 

 42  Davis,  supra  note 4. 

 41  OTP Policy Paper. 

 40  See  Alice M. Miller, unpublished manuscript (on file  with GHJP). 

 39  For analysis of how this is also a failure of complementarity,  see  infra Sec�on II. 

 38  C  HRIS  D  OLAN  , L  AUREL  E. F  LETCHER  ,  AND  S  TEPHEN  O  OLA  ,  P  ROMOTING  A  CCOUNTABILITY  FOR  C  ONFLICT  -R  ELATED  S  EXUAL  V  IOLENCE  A  GAINST  M  EN  : 
 A C  OMPARATIVE  L  EGAL  A  NALYSIS  OF  I  NTERNATIONAL  AND  D  OMESTIC  L  AWS  R  ELATING  TO  IDP  AND  R  EFUGEE  M  EN  IN  U  GANDA  (2013). 
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 considered  a  crime  of  sexual  violence.  44  Forced  steriliza�on  o�en  arises  at  the  intersec�on  of 
 gender  and  racial/ethnic  discriminaton,  for  example,  as  historically  performed  on  some  men  of 
 the  ‘unworthy’  caste,  race  and  class  or  geographic  place,  or  as  targeted  against  Roma  women  – 
 and  other  s�gma�zed  women  worldwide  –  on  the  basis  of  narra�ves  of  gender  and  racial 
 ‘unworthiness  to  reproduce’.  45  In  addi�on,  according  to  many  na�onal  laws,  forced  steriliza�on 
 is  a  requirement  for  gender  legal  recogni�on,  underlying  binary  norma�ve  roles  in  rela�on  to 
 reproduc�on. 

 Moreover,  there  are  regulatory  regimes  –  such  as  those  arising  in  sport,  or  at  birth  in  some 
 countries  –  which  seek  to  intervene  with  pseudo-medical  jus�fica�ons  in  the  bodies  of  persons 
 not  conforming  to  rigid  sex  binaries:  46  while  these  par�cular  prac�ces  may  not  meet  the  other 
 predicates  of  crimes  against  humanity  and  indeed,  may  not  be  best  responded  to  by  criminal 
 prosecu�ons  (absent  evidence  of  other  criminal  intent  and  violence)  their  documenta�on  flags 
 the  way  that  bodies  are  subject  to  gender  regula�on  which  is  not,  at  the  first  instance,  sexual  in 
 the  sense  of  based  on  sexual  conduct.  Similarly,  many  social  prac�ces  seek  to  restrain  or  force 
 persons  toward  par�cular  gender  expressions,  and  at  �mes  of  conflict  or  in  tandem  with  other 
 violent  ac�ons  targeted  toward  disfavored  gender  groups,  demonstrate  the  requisite  disfavored 
 group, categorized by gender traits. 

 II.  The  [Gendered]  Structure  of  the  Rome  Statute,  Posi�ve  Complementarity  and 
 Interna�onal Criminal Law’s Rela�onship to Na�onal Standards 

 We  call  a�en�on  to  the  importance  of  the  norma�ve  work  of  substan�ve  legal  reforms  at  the 
 na�onal  level  in  both  criminal  and  other  rights-related  law.  Na�onal  level  advances  can  be 
 promoted  or  inhibited  by  work  on  gender  persecu�on  by  the  OTP  in  light  of  its  ins�tu�onal  role, 
 which  comprises  not  only  the  inves�ga�on  and  prosecu�on  of  specific  incidents  but  also  a 
 wide-ranging  policy  of  posi�ve  complementarity  engaging  na�onal  courts  and  law,  as  well  as 
 coopera�on  with  global  and  local  civil  society  organiza�ons  and  public  awareness  work.  In  part, 
 “enhanced  scru�ny  is  capable  of  promo�ng  priori�za�on  of  sex ual  violence  prosecu�ons”: 
 subsequent  to  ICC  preliminary  examina�ons  in  Colombia  regarding  rape  and  sexual  violence  as 
 specifically  listed  focus  issues,  Colombian  authoiri�es  broadened  their  inves�ga�ons  to  include 
 sexual  violence  crimes.  47  A  gender  360  approach  underscores,  moreover,  how  the  expressive 
 and  substan�vely  persuasive  prac�ces  of  the  OTP,  along  with  the  juridical  analysis  of  gender 
 persecu�on,  are  much  needed  at  the  na�onal  level  as  na�onal  courts  and  legislatures  grapple 
 with resistance to gender comprehensive work. 

 47  Amrita Kapur, Complementarity as a Catalyst for Gender Jus�ce in Na�onal Prosecu�ons, in  T  HE  O  XFORD  H  ANDBOOK 

 OF  G  ENDER  AND  C  ONFLICT  235 (Fionnuala Ní Aoláin  et al. eds., 2018). 

 46  See  WMA and GHJP,  supra  note 35;  H  UM  . R  TS  . W  ATCH  ,  “I W  ANT  TO  B  E  L  IKE  N  ATURE  M  ADE  M  E  ”: M  EDICALLY  U  NNECESSARY 

 S  URGERIES  ON  I  NTERSEX  C  HILDREN  IN  THE  US  (2017). 

 45  O  PEN  S  OCIETY  F  OUNDATIONS  , A  GAINST  H  ER  W  ILL  : F  ORCED  AND  C  OERCED  S  TERILIZATION  OF  W  OMEN  W  ORLDWIDE  (2011);  ee e.g.  Pri� 
 Patel,  Forced steriliza�on of women as discrimina�on  ,  38  P  UB  . H  EALTH  R  EV  .  15 (2017). 

 44  Forced steriliza�on as a non-sexual crime is further considered, along with the norma�ve poten�al of the OTP’s 
 work in this area under posi�ve complementarity,  infra  Sec�on II. 
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 As  noted  in  the  2014  Policy  Paper,  barriers  to  “genuine”  na�onal  proceedings  may  include 
 “discriminatory  a�tudes  and  gender  stereotypes  in  substan�ve  law,  and/or  procedural  rules 
 that  limit  access  to  jus�ce  for  vic�ms  of  such  crimes…”  48  This  could  include,  for  example,  laws 
 framing  sexual  violence  “in  terms  of  indecency  or  immorality,  or  as  a  crime  against  the  family  or 
 society…,”  rape  as  a  crime  specifically  against  women  and  girls,  or,  even  more  par�culary,  with  a 
 defini�on  that  is  “limited  to  penetra�on  of  the  penis  into  the  vagina  of  a  woman  or  girl  and 
 excludes  forced  oral  sex,  rape  with  an  object,  anal  rape,  and  other  common  forms  of  sexu al 
 violence, which are characterized merely as indecent assault.”  49 

 Such  laws,  as  wri�en  or  interpreted  by  na�onal  courts,  exclude  certain  forms  of  harm  from 
 being  recognised,  to  the  extent  that  they  do  not  incorporate  the  comprehensive  and 
 intersec�onal  gender  360  analysis  explored  in  Sec�on  I,  and  further  applied  throughout 
 Sec�ons  II  and  III.  For  example,  gender-specific  rape  laws  render  some  na�ons  unable  to 
 address  the  rape  and  sexual  assault  of  men,  and  force  women,  including  and  in  addi�on  to 
 some  transgender  or  non-binary  survivors,  to  self-present  in  specifically  gendered  /  feminized 
 ways in order to make harms legible. 

 This,  and  concomitant  ques�ons  of  complementarity,  stretch  “[b]eyond  the  characteriza�on  of 
 physical  acts”  to  variable  concep�ons  across  jurisdic�ons  of  legal  consent  and  the  surrounding 
 circumstances,  such  as  “[t]he  requirement  of  resistance  to  prove  non-consent;  the  admissibility 
 of  previous  sexual  behavior;  the  existence  of  marital  rape  as  a  crime;  the  sufficiency  of 
 recklessness  to  prove  the  requisite  mens  rea;  and  the  relevance  of  any  delay  in  complaint…”  50 

 Indeed,  through  “gender-sensi�ve”  interpreta�on  of  Ar�cle  17  addressing  inadequacies  in  the 
 criminal  legal  system,  “[u]nwillingness  could  be  interpreted  to  encompass  rules  that 
 discriminate  against  vic�ms  of  sexu al  violence,  such  as  valuing  a  woman’s  tes�mony  less  than  a 
 man’s,  or  lacking  procedures  to  protect  rape  vic�ms  from  re-trauma�za�on.  Inability  could  be 
 understood  in  terms  of  gender  incompetency,  including  systemic  elements  such  as  laws, 
 procedures,  and  policies  governing  the  inves�ga�on  and  prosecu�on  of  sexual  violence  crimes 
 and the failure to provide gender-sensi�ve witness protec�on.”  51 

 This  is  par�cularly  per�nent,  as  the  ac�vi�es  of  the  OTP  may  catalyze  and  inform  a  range  of 
 impacts,  including  civil  law  reform  across  other  areas  to  ensure  consistency  with  the  domes�c 
 implementa�on  of  the  Rome  Statute’s  criminal  standards,  and  even  with  the  poten�al  to  extend 
 into  restora�ve  jus�ce  ini�a�ves.  52  As  the  2014  Policy  Paper  notes,  such  policies  have  a  role  in 
 harmonizing  the  efforts  of  a  range  of  actors,  across  local  and  interna�onal  spaces,  53  and  also 

 53  OTP Policy Paper. 

 52  Id. 

 51  Id.  (internal cita�ons omi�ed). 

 50  Id. 

 49  Kapur,  supra  note 47 (quo�ng, on framing,  UN W  OMEN  ,  2011–2012 P  ROGRESS  OF  THE  W  ORLD  ’  S  W  OMEN  : I  N  P  URSUIT  OF 

 J  USTICE  (2011)). 

 48  OTP Policy Paper. 
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 influences  other  interna�onal  and  regional  jus�ce  mechanisms.  54  Cri�cally,  this  may  norma�vely 
 align  with  and  reinforce  work  by  States  as  duty  bearers  to  address  underlying  gender  inequality 
 and  gender-based  discrimina�on  as  a  means  to  prevent  gender  persecu�on,  “including  by 
 amending  laws  that  discriminate  against  women,  girls  and  LGBTIQ+  people;  addressing  harmful 
 gender  stereotypes,  social  norms  and  prac�ces;  and  suppor�ng  a  safe  and  enabling 
 environment  for  the  work  of  women-led  and  LGBTIQ+-led  civil  society  organiza�ons  and  human 
 rights defenders, including peacebuilders, poli�cians and journalists.”  55 

 A  gender  360  approach  also  highlights  the  value  of  a  posi�ve  complementarity  policy  that  views 
 the  “complementary  efforts  by  States  and  other  stakeholders  to  stop,  prevent,  and  punish  sexual 
 and  gender-based  crimes”  56  encouraged  by  the  OTP  as  capacious  goals  not  coterminous  with 
 prosecu�on,  and  that  would  be  enhanced  by  OTP  policy  more  ac�vely  and  crea�vely  looking  at 
 the  criminal  law  and  its  mandate  as  part  of  more  holis�c  ini�a�ves  for  preven�on  and 
 accountability  with  regard  to  gender-based  persecu�on.  This  opens  up  space  for  more 
 contextual  complementarity  analysis  that  engages  in  meaningful  consulta�on  with  vic�ms  and 
 States  to  understand  the  “genuine”-ness  of  holis�c  or  alterna�ve  approaches  to  accountability, 
 and the important goals and context that they are addressing.  57 

 Notably,  coopera�on,  which  joins  complementarity  as  “the  two  fundamental  components  of  the 
 Rome  Statute  system,”  58  extends  beyond  engagement  with  States  to  work  to  support  and 
 strengthen  coopera�on  with  interna�onal  and  local  civil  society  organiza�ons  in  preven�ng  and 
 addressing  sexual  and  gender-based  crimes,  to  build  a  network  of  organiza�ons  that  can 
 support  effects  to  reach  out  to  more  vic�ms,  and  which  “may  also  help  promote  community 
 awareness  and  understanding  of  the  ac�vi�es  and  mandate  of  the  Office  and  other  Organs  of 
 the  ICC.”  59  These  organiza�ons  “also  play  a  crucial  role  transforming  public  a�tudes  towards 
 gender  equality,  and  addressing  gender-based  crimes;”  ra�fica�on  and  “the  adop�on  of 
 domes�c  rape  and  sexual  violence  legisla�on  in  line  with  the  Statute;”  and  “suppor�ng  an 
 interna�onal  norm  of  accountability  for  crimes,  including  sexual  and  gender-based  crimes.”  60  On 
 both  a  general  norma�ve  basis,  and  because  of  the  cri�cal  need  for  comprehensive  and 
 intersec�onal  analysis  of  gender  persecu�on,  a  gender  360  approach  underscores  the 
 importance  of  OTP  policy  on  gender  persecu�on  that  commits  to  models  of 
 collabora�on/coopera�on  that  do  not  veer  towards  extrac�on  and  instrumentaliza�on  in  seeing 
 civil  society  and  human  rights  networks  as  a  means  of  access  to  communi�es,  vic�ms  or  for  the 
 acceptance  of  interna�onal  organiza�ons  in  those  communi�es,  but  as  partners  in  the 

 60  Id. 

 59  Id. 

 58  OTP Policy Paper. 

 57  Caroline D. Kelly,  Contextual Complementarity: Assessing Unwillingness and "Genuine" Prosecu�ons In Colombia's 
 Special Jurisdic�on For Peace  , 48(3)  G  EORGETOWN  J.  I  NT  ’  L  L  AW  807, 834-35 (2017). 

 56  OTP Policy Paper. 

 55  HRGJ C  LINIC  AT  CUNY L  AW  S  CHOOL  , MADRE  ,  supra  note  11. 

 54  Valerie Oosterveld,  The ICC Policy Paper on Sexual  and Gender-Based Crimes: A Crucial Step for Interna�onal 
 Criminal Law  24(3) 24  W  M  . & M  ARY  J. W  OMEN  & L  . 443  (2018). 
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 meaning-making,  mapping  and  direc�on  of  fact-finding,  and  the  nuanced  understanding  of 
 complementarity in cases of gender-based persecu�on. 

 We  present  here  three  substan�ve  legal  examples  where  OTP  prac�ces  informed  by  gender  360 
 analysis  can  substan�ally  advance  understanding  of  gender  persecu�on  and  the  viola�on  of 
 fundamental  human  rights.  First,  we  engage  with  the  gender  neutrality  of  the  Rome  Statute  and 
 gender  persecu�on  involving  the  the  rape  of  cisgender  men  and  gender  non-conforming 
 persons,  and  women  as  perpetrators  of  sexual  violence.  Second,  we  consider  enforced 
 steriliza�on,  which  in  prac�ce  connects  both  intersec�onal  analysis  and  a  cri�cal  non-sexual 
 example  of  gender  persecu�on.  FInally,  we  discuss  enforced  pros�tu�on  and  sexual  slavery,  the 
 prosecu�on  of  which,  absent  clarity  as  to  the  prac�ces  which  cons�tute  ‘force’  –  through 
 Gender  360  analysis  –  could  encroach  on  the  rights  of  persons  in  sex  work,  migrants,  refugees, 
 and others. 

 A.  Rape of Cisgender Men and  Gender Non-Conforming Persons  61 

 Gender  360  provides  an  analy�cal  frame  that  helps  to  grapple  with  and  provide  clarity  through 
 the  great  vola�lity  in  poli�cal  struggles  and  in  humanitarian  service  delivery  over  how  to 
 characterize  and  address  the  rape  of  men.  62  The  fact  that  the  Rome  Statute,  Elements  of  Crimes, 
 and  Rules  of  Procedure  and  Evidence  are  gender  neutral  provides  the  OTP  with  a  great 
 opportunity  to  expand  a  comprehensive  gender  understanding  of  the  condi�ons  for  and  the 
 prac�ce  of,  rape.  Here,  we  call  to  the  central  meaning-making  func�on  of  the  ICC  in  its 
 expressive func�on as well as the structural impacts of the requirements of complementarity. 

 We  note  that  the  ICC  has,  as  a  prac�ce,  differently  characterized  the  rape  of  men  most 
 commonly  as  ‘torture’  rather  than  ‘rape’;  only  a  few  cases  have  proceeded  with  the  sexual 
 penetra�on  of  a  cisgender  man  by  another  man  (either  with  an  object  or  with  penile 
 penetra�on)  as  rape,  and  the  Bemba  convic�on  was  notably  overturned  on  other  grounds.  63 

 Historically,  rape  as  a  war  crime  was  a  central  focus  of  feminist/women’s  rights  advocacy  in  the 
 1990’s  and  in  the  process  of  the  crea�on  of  the  ICC.  64  However,  neither  feminism  as  a  prac�ce 
 as we conceive it, nor the work of the OTP ought to be limited to the rape of women. 

 In  regard  to  specific  prosecu�ons  for  crimes  of  sexual  violence  against  men,  there  are  other 
 disturbing  trends  and  gaps  to  note:  on  the  one  hand,  a  handful  of  men  vic�mized  by  sexual 
 violence  have  had  their  suffering  acknowledged  in  the  ICTY,  and  the  ICC.  65  On  the  other  hand,  it 

 65  See, generally,  for the ICTY and ICTR, Claire Bradford  Di Caro,  Call It What It Is: Genocide Through 
 Male Rape and Sexual Violence in the Former Yugoslavia and Rwanda  , 30  D  UKE  J. C  OMP  . & I  NT  ’  L  L.  55 (2019). 

 64  See, e.g.  , Patricia H. Davis,  The Poli�cs of Prosecu�ng  Rape as a War Crime  , 34(4) Int’l Lawyer 1223 (2000). 

 63  See  The Prosecutor v. Jean-Pierre Bemba Gombo, Case  No. ICC-01/05-01/08, Judgment on Appeal (June 8, 2018); 
 Prosecutor v. Ali Muhammad Ali Abd-Al-Rahman (“Ali Kushayb”), Case No. ICC-02/05-01/20, Corrected Document 
 Containing the Charges (Apr. 22, 2021). 

 62  See  Chris Dolan,  Le�ng go of the gender binary:  Char�ng new pathways for humanitarian interven�ons on 
 gender-based violence  , 98(1) Int’l Rev. Red Cross  485 (2014); Jeanne Ward, It’s not about the gender binary, it’s 
 about the gender hierarchy: A reply to “Le�ng Go of the Gender Binary,” 98(1) Int’l Rev. Red Cross 275 (2016). 

 61  See  Alice M. Miller,  supra  note 40. 
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 appears  that  the  prosecutor’s  office  and  the  courts  ‘de-sexualize’  certain  crimes  of  sexual 
 violence  against  men,  charging  them  as  CIDT  or  torture  in  various  case  and  not  ‘other  crimes  of 
 a  sexual  nature.’  66  Moreover,  in  another  series  of  cases  before  the  ICTY,  the  rela�onship 
 between  gender  and  ethnicity  is  severed:  male  detainees  were  coerced  into  engaging  in  oral  sex 
 with  each  other.  The  Trial  Chamber  found  the  sexual  acts  cons�tuted  torture  (severe  physical 
 and  mental  pain)  commi�ed  with  the  intent  to  discriminate  based  on  their  ethnicity  .  Sexual 
 violence  against  men  was  made  to  cons�tute  persecu�on  sufficient  to  amount  to  a  crime 
 against  humanity  not  through  gender  –  despite  the  fact  that  in  the  Čelebići  case  ,  the  Court 
 found  sexual  assault/rape  to  be  persecu�on  as  an  element  of  a  crime  against  humanity  because 
 of the vic�m’s gender as a woman.  67 

 In  the  more  recent  ICTY  case  of  Karadžić  ,  68  the  Tribunal  seems  to  have  wrapped  a  great  many 
 scenarios  of  violence  against  men  into  its  holding  that  sexual  violence  “amounted  to  denial  of  or 
 infringement  upon  a  fundamental  right  and  were  of  equal  gravity  to  the  other  crimes  listed 
 under  Ar�cle  5  of  the  Statute  [crime  against  humanity].”  For  the  first  �me,  the  Chamber 
 explicitly  stated  that  “Bosnian  Muslim  women,  men,  girls,  and  boys  were  subject  to  rape  and 
 other  acts  of  sexual  violence”.  69  Overall,  in  a  review  of  more  than  dozen  cases  involving  male 
 sexual  vic�ms,  the  Court  seems  never  to  have  grappled  with  how,  if  at  all,  the  forced  sexual 
 intercourse  by  a  man  toward  a  woman,  or  oral  sex,  might  cons�tute  rape,  or  another  crime  of 
 sexual violence, against the man. 

 The  ICC  in  the  Bemba  case  issued  a  rela�vely  clear  judgment  on  rape  of  a  man  for  the  purposes 
 of  proving  a  crime  against  humanity:  it  found,  in  the  case  of  the  anal  penetra�on  of  a  man  with 
 a  truncheon  (in  front  of  the  vic�ms  family),  that  these  acts  met  the  standard  of  rape.  The  Court 
 clarified  that  “invasion”  as  required  by  the  defini�on  of  rape  is  gender  neutral  and  includes 
 invasion  carried  out  by  some  one  of  the  same  sex.  In  addi�on,  the  Tribunal  clarified  that  both 
 women  and  men  can  be  perpetrators  and  vic�ms  of  rape.  It  found  that  “oral  penetra�on,  by  a 
 sexual  organ,  can  amount  to  rape  and  is  a  degrading  fundamental  a�ack  on  human  dignity 
 which  can  be  as  humilia�ng  and  trauma�c  as  vaginal  or  anal  penetra�on.”  70  The  ICC  has  also 
 found evidence of rapes against men in a Pre-Trial Decision regarding the situa�on in Kenya.  71 

 The  Bemba  case  and  the  emerging  jurisprudence  around  the  Kenyan  inves�ga�on  suggest  a 
 rela�vely  more  forceful  and  clear  analysis  to  encompass  sexual  violence  against  men  from  the 
 ICC  but  other  signs  suggest  this  area  may  remain  very  complex:  the  struggle  over  ‘thema�c 
 prosecu�ons’;  as  well  as  past  training  and  frameworks  suggest  that  the  conceptual  frames 
 around  the  gender  of  sexual  violence  against  men  may  s�ll  be  up  for  debate.  Legal  scholarship 
 in  dominance  feminism  on  the  work  of  rape  as  instan�a�ng  the  power  of  men  over  women  has 
 played  a  cri�cal  role  in  shaping  some  case  law  and  advocacy  in  ways  we  find  unhelpful  to 

 71  ICC, Situa�on in the Republic of Kenya, Case No. ICC-01/09-19-Corr 01-04-2010 (Mar. 31, 2010). 

 70  ICC, The Prosecutor v. Bemba-Gombo, Case No. ICC-01/05-01/08 (March 21, 2016). 

 69  Id. 

 68  ICTY, Prosecutor v. Karadžić, Case No. IT-95-5/18, Trial Judgment (March 24, 2016). 

 67  ICTY, Prosecutor v. Simić et al., Case No. IT-95-9-T, Trial Judgement (Oct. 17, 2003). 

 66  D  OLAN  ET  AL  .,  supra note 38. 
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 undoing  gender  norms  around  both  same  and  different  gender  sexual  conduct:  this  scholarship 
 treated  a  raped  man  as  the  vic�m  of  a  gendered  crime  because  he  is  made  ‘as  if  a  woman’,  i.  e, 
 equa�ng all penetra�on with dominance  .  72 

 What  this  framing  contributed  to  the  understanding  of  how  certain  men  were  chosen  as  targets 
 of  rape  is  u�erly  unclear—before  they  are  raped,  the  men  are  outside  the  gender  subordina�on 
 system;  once  raped,  they  are  inside.  This  random  ‘gendering’  would  seem  to  go  directly  against 
 the  feminist  theorizing  on  causes  and  consequences  as  being  structural,  not  haphazard.  We 
 underscore  that,  in  gender  analysis,  there  are  stakes  on  the  ground  as  well  as  stakes  in  a  wide 
 variety  of  ins�tu�ons:  how  men  who  are  raped  can  get  adequate  treatment,  from  providers  and 
 protec�on from discrimina�on is remarkably under-addressed.  73 

 The  way  that  narra�ves  of  violence  against  women,  predominately  understood  and  told  as  rape 
 stories  of  ‘women  by  men’  moved  into  interna�onal  law,  especially  criminal  law  is  widely 
 documented,  celebrated  and  cri�qued.  74  The  fact  that  on  the  one  hand  a  narra�ve  of  women  as 
 vic�ms  of  sexualized  gender  violence  plays  a  central  role  in  the  development  of  the  scope  of 
 certain  crimes  in  the  Rome  Statute,  but  the  actual  crime  of  sexual  violence  is  gender  neutral 
 leaves  a  wide  scope  for  interpreta�on,  and  yet,  as  described  above,  the  spaces  for 
 interpreta�on  are  very  thinly  occupied.  Moreover,  the  fact  that  at  the  na�onal  level,  the 
 defini�on  of  rape  in  the  law  is  most  o�en  gender  specific  (to  female  vic�ms  and  male 
 perpetrators)  leaves  the  actual  prosecu�on  of  these  cases  ad  hoc  and  rare.  75  Because  the  point 
 of  interna�onal  criminal  law  is  meant  to  be,  in  part  exemplary  and  complementary,  this  posture 
 of  ‘exemplary’  law  begs  the  ques�on  of  how  and  who  else  is  making  meaning  and  redress  for 
 male vic�ms of rape. 

 More  recently,  within  NGO  work,  both  the  All  Survivors  Project  and  HRW  have  a�emped  to 
 bring  to  the  fore  more  cases  of  the  rape  of  men,  first  as  viola�ons  of  fundamental  human  rights 
 and then, poten�ally, depending on underlying fact pa�erns as crimes against humanity.  76 

 B.  Enforced Pros�tu�on, Sexual Slavery and Trafficking: Steps to ensure that OTP ac�ons do 
 not inadvertently impede sex workers’ and others’ rights 

 An  inter-sec�onal,  power-systems  aware  gender  360  analysis  can  also  support  the  work  of  the 
 OTP  in  clarifying,  and  making  meaningful  dis�nc�ons,  in  addressing  of  gender  persecu�on  that 
 includes  acts  that  may  be  classified  as  enforced  pros�tu�on  or  sexual  slavery.  In  par�cular  we 
 seek  here  to  call  a�en�on  to  the  nega�ve  impact  on  sex  worker  rights,  which  experience  has 

 76  See,  All Survivors Project (n.d.),  h�ps://allsurvivorsproject.org/  . 

 75  Flavia Agnes,  Law, ideology and female sexuality:  Gender neutrality in rape law  , 37(9)  E  CON  . P  OL  . W  KLY  844 (2002). 

 74  Rhonda Copelon,  Gender Crimes as War Crimes: Integra�ng  Crimes against Women into Interna�onal Criminal 
 Law  46 McGill L. J. 217 (2000). 

 73  R. Charli Carpenter,  Recognizing gender-based violence  against civilian men and boys in conflict situa�ons  ,  37(1) 
 S  ECURITY  D  IALOGUE  83 (2006). 

 72  Catharine A. MacKinnon.  Oncale v. Sundowner Offshore  Services, Inc.  , 96-568, Amici Curiae Brief in Support  of 
 Pe��oner, 8(1)  UCLA W  OMEN  '  S  L. J.  (1997). See also  Dolan,  supra  note 58 and Ward,  supra  note 58. 
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 taught  us,  is  produced  in  failing  to  dis�nguish  clearly  between  the  crime  of  ‘traffickiing’  –  the 
 coercive,  inten�onal  placing  and  holding  persons  in  posi�ons  of  exploited  labor  –  and  the 
 prac�ce  of  sex  work.  As  flagged  in  the  discussion  of  complementarity,  the  OTP’s  work  here  can 
 construc�vely  support  conceptual  clarifica�on  and  progressive  revision  of  na�onal  standards.  77 

 The  conceptualisa�on  and  interpreta�on  of  these  crimes  at  the  interna�onal  level  can  serve  to 
 uphold  harmful  gender  and  sexual  norms,  crea�ng  further  exclusion,  s�gma  and  discrimina�on 
 against sex workers, migrants and refugees, and people of diverse genders. 

 We  note  that  Ntagenda  was  the  first  person  to  be  charged  by  the  ICC  for  the  crime  of  “sexual 
 slavery,”  yet  there  is  li�le  clarity  on  the  specific  nature  of  the  acts  which  led  to  these  charges; 
 the  court  records  from  this  trial  show  a  deep  conten�on  between  prosecu�on  and  defence 
 about  these  charges,  and  whether  his  ac�ons  amount  to  “sexual  slavery”,  as  opposed  to 
 “rape.”  78 

 Historically,  much  interna�onal  law  and  na�onal  legisla�on  o�en  equated  “trafficking”  and 
 sexual  slavery  with  pros�tu�on:  contemporary  law  in  some  se�ngs  repeats  this  associa�on, 
 even  as  many  interna�onal  agencies  and  human  rights,  including  sex  worker  rights  NGOs,  are 
 today  clarifying  the  dis�nc�ons  between  trafficking  and  sex  work.  79  The  implementa�on  of 
 “an�-trafficking”  laws  and  policies  that  collapse  such  dis�nc�ons,  as  well  as  similar  laws  and 
 policies  meant  to  criminalize  various  itera�ons  of  “slavery,”  o�en  lead  to  grave  human  rights 
 abuses,  especially  of  sex  workers,  migrants,  refugees,  and  genuine  vic�ms  of  trafficking 
 (whether  or  not  they  engage  in  sex  work).  These  harms  have  been  rigorously  documented  both 
 by sex workers’ rights and an�-trafficking advocates around the world.  80 

 We  seek  to  ensure  that  the  OTP’s  work  in  inves�ga�ng  and  prosecu�ng  gender  persecu�on  on 
 the  basis  of  “enforced  pros�tu�on”  and  “sexual  slavery,”  as  well  as  those  crimes  individually, 
 does  not  pave  the  way  for  such  abuses,  including  for  workers  in  informal  labour,  including  sex 
 workers.  The  OTP’s  work  can  construc�vely  proceed  with  an  understanding  of  the  vast  and 
 dangerous  scope  of  so-called  “an�-trafficking”  and  “an�-slavery”  laws  and  policies,  in  a  manner 
 that  recognizes  and  contends  with  how  they  do  not  address  the  harms  done  by  labor 
 exploita�on,  the  structural  causes  underlying  such  experiences  and  the  fact  that  they  are  o�en 
 simply  an�-migra�on  and  an�-worker.  There  are  a  number  of  key  considera�ons  about  these 
 discussions. 

 First,  advocates  are  providing  tools  for  making  meaningful  dis�nc�on  between  coercion  and 
 decisions  made  in  complex  or  constrained  circumstances,  ac�vely  engaging  in  explicit  analysis 

 80  NSWP, T  HE  I  MPACT  OF  A  NTI  -  TRAFFICKING  L  EGISLATION  AND  I  NITIATIVES  ON  S  EX  W  ORKERS  (2018); Janie A. Chuang,  Rescuing 
 trafficking from ideological capture: Pros�tu�on reform and an�-trafficking law and policy  , 158  U. P  A  . L. R  EV  . 1655 
 (2010). 

 79  S  EX  W  ORKERS  & A  LLIES  N  ETWORK  AND  THE  G  LOBAL  H  EALTH  J  USTICE  P  ARTNERSHIP  OF  Y  ALE  L  AW  S  CHOOL  AND  THE  Y  ALE  S  CHOOL  OF  P  UBLIC 

 H  EALTH  , I  SSUE  B  RIEF  : S  EX  W  ORK  VS  . T  RAFFICKING  : H  OW  T  HEY  A  RE  D  IFFERENT  A  ND  W  HY  I  T  M  ATTERS  (2020)  ; NSWP,  S  EX  W  ORK  IS  N  OT 

 T  RAFFICKING  (2011). 

 78  The Prosecutor v. Bosco Ntagenda, Case No. ICC-01/04-02/06, Judgment (July 8, 2019). 

 77  A  NN  D. J  ORDAN  , T  HE  A  NNOTATED  G  UIDE  TO  THE  COMPLETE  UN T  RAFFICKING  P  ROTOCOL  (2002). 
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 that  grapples  with  the  difficul�es  in  this  area.  Analysis  of  “consent”  encompasses 
 decision-making  along  a  spectrum,  which  experience  with  na�onal  courts  reveals  is  o�en  hard 
 to  capture  in  criminal  legal  proceedings,  especially  as  they  have  histories  of  failing  to  address 
 differently  marginalized  popula�ons.  However,  we  have  seen  that  the  consent/coercion 
 bifurca�on  ignores  the  complex  nature  of  many  people’s  lives  and  processes  of 
 decision-making.  This  is  compounded  by  the  reality  that  many  people  who  end  up  being  vic�ms 
 of  trafficking,  or  indeed  of  “sexual  slavery”,  were  at  some  �me  mo�vated  by  a  strong  desire  to 
 migrate  and  flee  their  circumstances,  and  may  not  want  to  return  to  those  circumstances, 
 regardless of their situa�on.  81 

 Structural  inequality,  especially  socio-economic  inequality  and  injus�ce,  o�en  underlies 
 experiences  of  “enforced  pros�tu�on”  and  “sexual  slavery.”  These  root  causes  must  also  be 
 recognized  in  experiences  of  “sexual  slavery”  or  “enforced  pros�tu�on.”  The  ability  of  survivors 
 or  vic�ms  to  give  and  withdraw  consent  to  a  variety  of  choices,  including  sex  work,  must  be 
 recognized  and  given  validity.  In  par�cular,  people  selling  or  exchanging  sex  for  money  or  goods 
 in  humanitarian  se�ngs  must  be  considered  rights-bearers,  and  their  rights  guaranteed. 
 Further,  pervasive  structural  problems  such  as  poverty,  gender-based  violence  including  by 
 family  members,  climate  disaster,  armed  conflict,  socio-economic  inequality,  discrimina�on, 
 exclusion,  isola�on  and  marginaliza�on  can  compel  people  to  migrate.  In  the  absence  of  a 
 strong,  intersec�onal  analy�cal  framework  which  allows  for  the  development  of  rights-based 
 solu�ons  to  those  structural  problems,  any  law  or  policy  that  a�empts  to  address  trafficking  and 
 labor  exploita�on,  including  forms  of  “slavery”,  especially  through  criminalisa�on,  only 
 exacerbates  and  reproduces  harms,  and  leaves  the  structural  challenges  faced  by  vic�ms 
 unaddressed. 

 Sex workers may also create their own narra�ves of “coercion”, in order to distance themselves 
 from the s�gma associated with sex work, or indeed, to avoid criminalisa�on, according to 
 Yasmin Tambiah’s study of Sri Lankan sex workers (“  Turncoat  Bodies: Sexuality and Sex Work 
 under Militariza�on in Sri Lanka”, 2005)  . Tambiah  examines the lives of these sex workers as 
 they operated in ‘border towns’, working primarily for the Sri Lankan armed forces, during the 
 Sri Lankan civil war, and a�empts to unpack the way in which sexual and gender norms become 
 exaggerated during a war, as the warring par�es try to outdo one another on the grounds of 
 moral purity, making those who choose sex work therefore more intensely marginalized and 
 criminalized in militarized states. 

 OTP  analysis  should  engage  with  the  increasing  and  solid  empirical  and  analy�cal  base  for 
 dis�nguishing  coercion  from  consent  in  this  area.  For  example,  the  UN  Popula�ons  Fund 
 (UNFPA)  and  the  UN  High  Commission  for  Refugees  (UNHCR)  have  clear  guidance  on  working 
 with  people  exchanging  or  selling  sex  in  humanitarian  se�ngs,  which  includes  an 
 acknowledgement  that  some  mis-steps  in  the  dra�ing  of  the  Palermo  Protocol  may  lead  to  a 
 problema�c  confla�on  between  “sexual  exploita�on”  and  sex  work.  We  encourage  engagement 

 81  Alice M. Miller and Tara Zivkovic,  Orwellian rights and the UN Trafficking Protocol  , in  R  OUTLEDGE  H  ANDBOOK  OF  H  UMAN 

 T  RAFFICKING  (2017). 
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 with  the  guidance  and  academic  literature  in  this  area  in  meaning-making  around  these 
 concepts,  and  in  the  the  most  careful  and  rights-promo�ng  applica�on  and  interpreta�on  of 
 the  Protocol,  82  including  from  other  UN  bodies.  83  Notably,  much  of  the  guidance  takes  an 
 expansive  and  intersec�onal  approach  to  “gender”  (similar  to  the  gender  360  approach),  and 
 goes  beyond  seeing  ‘gender’  as  only  being  related  to  the  category  of  ‘women’.  It  includes  core 
 principles, including adop�ng “do no harm” and rights-based approaches.  84 

 Secondly,  there  is  an  emerging  consensus  among  advocates,  scholars,  na�onal  level  and 
 interna�onal  experts  on  the  limits  of  “an�-trafficking”  as  a  rights-affirming  approach,  and  the 
 OTP  should  be  a�en�ve  to  this  growing  ecosystem  of  advocacy,  discourse  and  strategy.  85  The 
 OTP’s  choice  of  cases  can  impact,  and  will  be  read  through,  these  debates  arising  on  the 
 na�onal  and  interna�onal  level.  Indeed,  the  consistent  rhetorical  and  analy�cal  confla�on  of 
 the  terms  and  concepts  of  “pros�tu�on”,  “slavery”  and  “human  trafficking”  have  had  a 
 devasta�ng  impact  on  human  rights,  with  predictably  muddled  and  confused  legal  standards, 
 increasing  policing  and  criminalisa�on  of  certain  communi�es,  ul�mately  eroding  safeguards  for 
 human rights, and rendering certain people unequal before the law. 

 An�-trafficking  advocates  who  emphasize  a  rights-based  approach  in  their  work,  and  sex  worker 
 rights  advocates,  have  persistently  drawn  our  a�en�on  to  the  way  that  the  consistent  confla�on 
 of  trafficking  with  “sexual  exploita�on”,  “sexual  slavery”,  and  various  (mis)understandings  of  sex 
 work,  mean  that  many  other,  at  �mes  much  more  pervasive,  forms  of  labor  exploita�on  are 
 being  ignored.  86  This  is  a  phenomenon  termed  “sex  work  excep�onalism”:  the  overwhelming 
 associa�on  of  trafficking  with  trafficking  for  sex  work  or  just  with  sex  work  itself.  The 
 experiences  of  migrant  women,  refugees,  and  those  in  conflict  can  provide  informa�ve 
 illustra�ons  of  how  these  terms  may  not  capture  the  complexity  of  survivors’  situa�ons,  nor 
 provide  relief.  For  example,  work  on  the  issue  of  militarized  sex  work  examining  the  lives  of 
 Filipina  entertainers  in  US  military  encampments  in  South  Korea  proposes  that  these  women 
 are  not  merely  “sex  objects”  or  “sex  slaves”,  but  could  simply  be  understood  as  migrant  women, 
 who  are  themselves  subjects  of  aspira�on  and  ambi�on,  including  for  a  be�er  life  through 
 migra�on  and  work.  87  Dominant  narra�ves  about  “trafficking”  and  “sexual  slavery”  which  cast 
 people  in  sex  work  as  “vic�ms”  in  need  of  rescue,  ignore  the  agency  and  aspira�ons  of  diverse 
 women and people – even if they are vic�ms of trafficking. 

 Moreover, the OTP should be aware of na�onal laws which de jure reproduce the confla�on of 
 sex work and trafficking. For example, in India, the Immoral Trafficking Preven�on Act of 1956 
 criminalizes pros�tu�on through the criminaliza�on of “trafficking”, legally, analy�cally and 

 87  S  EALING  C  HENG  , O  N  THE  M  OVE  FOR  L  OVE  : M  IGRANT  E  NTERTAINERS  AND  THE  U.S. M  ILITARY  IN  S  OUTH  K  ORE  a (2013). 

 86  Goździak, Elżbieta M., and Kathleen M. Vogel,  Palermo  at 20: A retrospec�ve and prospec�ve  ,” 6(2)  J.  H  UM  . 
 T  RAFFICKING  109 (2020). 

 85  Chuang,  supra  note 80. 

 84  UNHCR, UNFPA, O  PERATIONAL  G  UIDANCE  : R  ESPONDING  TO  THE  HEALTH  AND  PROTECTION  NEEDS  OF  PEOPLE  SELLING  OR  EXCHANGING  SEX  IN 

 HUMANITARIAN  SETTING  s (2021). 

 83  UNODC, T  HE  R  OLE  OF  ‘C  ONSENT  ’  IN  THE  T  RAFFICKING  IN  P  ERSONS  P  ROTOCO  l (2014). 

 82  See, e.g.  , Anne T. Gallagher,  Two Cheers for the  Trafficking Protocol  , 4  A  NTI  -T  RAFFICKING  R  EV  . 14 (2015). 
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 prac�cally confla�ng the two. This na�onal-level legisla�on was propelled forward a�er India 
 became a signatory to the 1949 UN Conven�on for the Suppression of the Traffic in Persons and 
 of the Exploita�on of the Pros�tu�on of Others, in 1950 –  a clear example of how the 
 interna�onal shapes the na�onal. 

 Finally,  a  gender  360  approach  encourages  analysis  that  engages  meaningful  with  complex 
 gender  narra�ves  and  stereotypes,  and  their  impact  on  the  ecosystem  of  gender  persecu�on, 
 instead  of  taking  them  at  face  value.  Confla�ons,  expressed  in  20th  and  21st  century 
 an�-trafficking  laws,  have  typically  arisen  from  an  effort  by  leaders  of  the  �me  to  assert  sexual 
 moralism,  and  out  of  conten�ons  about  sexual  and  gender  poli�cs,  rather  than  a  concern  about 
 the  harms  produced  by  trafficking.  For  example,  in  the  US,  “The  Bush  administra�on  made 
 trafficking  a  priority  largely  because  it  supported  the  promo�on  of  the  evangelical  Chris�an 
 posi�on  that  all  sex  work  is  inherently  coercive  and  must  be  abolished.  This  policy  was  linked  to 
 the  larger  moral  goals  of  reinsta�ng  tradi�onal  gender  roles,  the  sanc�ty  of  marriage,  and 
 heterosexual  norms  within  American  society,  as  well  as  extending  these  arrangements  around 
 the  world.”  88  Notably,  this  global  moralism  is  being  challenged  by  a  growing  chorus  of  voices 
 seeking  to  decriminalize  sex  work  in  part  to  support  an�-trafficking  efforts.  Here  we  flag  not 
 only the posi�ons of UNAIDS, and WHO, but also a range of INGOS and na�onal NGOs  89 

 C.  Forced Steriliza�on as a Non-Sexual Crime with Intersec�onal Scope 

 Gender  360  analysis  is  cri�cal  for  full  understanding  and  good  prac�ce  in  regard  to  forced 
 steriliza�on  as  part  of  gender  persecu�on,  in  order  to  render  visible  both  the  nature  and  extent 
 of harm, and to engage with and address how specific popula�ons are targeted. 

 Per  the  text  of  Ar�cle  7(1)(h),  gender  persecu�on  must  be  in  connec�on  with  an  act 
 enumerated  under  Ar�cle  7(1)  or  any  crime  within  the  jurisdic�on  of  the  ICC,  90  and  the  crime  of 
 enforced  steriliza�on  is  enumerated  under  Ar�cle  7(1)(g)  along  with  “[r]ape,  sexual  slavery, 
 enforced  pros�tu�on,  forced  pregnancy,  …or  any  other  form  of  sexual  violence  of  comparable 
 gravity.”  “Interna�onal  criminal  tribunals  have  demonstrated  a  tendency  to  focus  on  proof  of 

 90  See, generally  , Darryl Robinson,  Defining “Crimes  Against Humanity” at the Rome Conference  , 93(1)  A  M  .  J. I  NT  ’  L  L. 
 43 (1999). 

 89  See  ACLU, I  S  S  EX  W  ORK  D  ECRIMINALIZATION  THE  A  NSWER  ?  W  HAT  THE  R  ESEARCH  T  ELLS  U  S  (2021);  A  MNESTY  I  NTERNATIONA  ,  P  OLICY  ON 

 S  TATE  O  BLIGATIONS  TO  R  ESPECT  , P  ROTECT  AND  F  ULFIL  THE  H  UMAN  R  IGHTS  OF  S  EX  W  ORKERS  (2016);  GAATW, S  UBMISSION  TO  CONSULTATION 

 SEEKING  VIEWS  ON  UN W  OMEN  APPROACH  TO  SEX  WORK  ,  THE  SEX  TRADE  AND  PROSTITUTION  (2016);  H  UM  . R  TS  . W  ATCH  ,  W  HY  S  EX  W  ORK 

 S  HOULD  B  E  D  ECRIMINALIZED  : Q  UESTIONS  AND  A  NSWERS  (2019);  T  RANSGENDER  L  AW  C  ENTER  , G  AY  & L  ESBIAN  A  DVOCATES  &  D  EFENDERS 

 (GLAD), L  AMBDA  L  EGAL  , N  ATIONAL  C  ENTER  FOR  L  ESBIAN  R  IGHTS  AND  N  ATIONAL  C  ENTER  FOR  T  RANSGENDER  E  QUALITY  ,  J  OINT  S  TATEMENT  IN 

 S  UPPORT  OF  A  MNESTY  I  NTERNATIONAL  R  ESOLUTION  (2015);  Open Society Founda�ons, Ten Reasons to Decriminalize Sex Work 
 (2015); UNAIDS welcomes the decision by the Northern Territory of Australia to decriminalize sex work, UNAIDS 
 (Dec. 2,  2019),  h�ps://www.unaids.org/en/resources/presscentre/pressreleaseandstatementarchive/2019  / 
 december  /  decision-northern-territory-australia-decriminalize-sex-work  ;  WHO, P  REVENTION  AND  T  REATMENT  OF  HIV  AND 

 O  THER  S  EXUALLY  T  RANSMITTED  I  NFECTIONS  FOR  S  EX  W  ORKERS  IN  L  OW  -  AND  M  IDDLE  -I  NCOME  C  OUNTRIES  (2012)  ; SWOP-USA,  S  UGGESTED 

 P  OLICY  P  OSITION  ON  S  EX  W  ORK  & D  ECRIMINALIZATION  (2018). 

 88  Benjamin Harkins,  Base Mo�ves: The case for an increased  focus on wage the� against migrant workers  , 5 
 A  NTI  -T  RAFFICKING  R  EV  .  42 (2020). 
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 the  specific  sub-crimes  as  underlying  acts  of  persecu�on  instead  of  the  requirement  of  a 
 fundamental  right  viola�on,  even  when  it  is  not  required,”  91  and  there  is  the  risk,  under  this 
 enumera�on  rubric  for  prosecu�on  to  mis-characterize  enforced  steriliza�on  as  always  or  only 
 a  form  of  sexual  violence,  and  to  fail  to  iden�fy  it  when  it  is  not  otherwise  connected  or  along 
 with  other  cases  of  gender  persecu�on  that  are  not  sexual.  This  has  par�cular  implica�ons  for 
 understanding,  charging  and  developing  case  work  which  aligns  with  effec�ve  intersec�ng, 
 system-wide strategies to  prevent and remediate forced steriliza�on. 

 Stereotypes  around  sexuality  may  prompt  narra�ves  of  a  social  need  to  control  reproduc�on, 
 narra�ves  that  give  rise  to  enforced  steriliza�on.  For  example,  racist  and  ethnic  stereotypes  of 
 ‘loose  women’,  or  narra�ves  of  ‘hypersexuality’  (synonymous  with  ‘lack  of  control’)  according  to 
 which  adolescents  with  certain  intellectual  disabili�es  may  be  sterilized  for  ‘protec�on’ 
 purposes  have  been  used  to  jus�fy  steriliza�on.  92  Indeed,  in  the  case  of  persons  with 
 disabili�es,  enforced  steriliza�on  holds  in  tension  harmful  narra�ves  or  percep�ons  of  both 
 hypersexuality  and  sexual  inac�vity  or  asexuality.  93  Acts  of  enforced  steriliza�on  may  occur 
 according  to  harmful  ideas  related  to  sexuality  and  may  have  significant  impacts  on  sexual 
 ac�vity,  but  they  are  not  cases  of  sexual(ized)  violence  ,  and  the  reflex  to  characterize  it  as  such 
 fuses  ‘sexual  and  gender-based  crimes’  in  a  manner  that  subsumes  the  la�er  under  the  former, 
 and  defines  sex  characteris�cs  wholly  by  their  associa�on  to  sexual  ac�vity.  Moreover  the  ways 
 in  which  social  reproduc�on  is  naturalized  as  the  business  of  women’s  bodies  –  and 
 necessita�ng  differen�al  controls  over  differently  gendered  persons  –  is  not  exposed  in  the 
 erroneous  subsuming  of  enforced  steriliza�on  as  a  crime  of  sexual  violence.  Indeed,  and 
 par�cularly  in  the  case  of  persons  with  disabili�es,  enforced  steriliza�on  engages  ques�ons 
 related  not  only  sexual  behavior,  sex  drive  and  vulnerability  to  sexual  abuse,  but  also  harmful 
 control  and  exclusion  of  menstrua�on,  fer�lity  and  pregnancy,  and  desires  to  become  parents, 
 including  through  paternalis�c  decisions  by  parents  or  the  policies  of  residen�al  ins�tu�ons  or 
 community  services  that  may  involve  involuntary  surgical  treatments,  and  ignore  op�ons  for 
 long-term contracep�on and support to look a�er children.  94 

 Our  Gender  360  analysis  therefore  underscores  that  the  OTP  should  ensure  its  charging 
 prac�ces  including  the  characteriza�on  of  charges  and  evidence,  do  not  exclude  acts  of 
 enforced  steriliza�on  because  they  are  not  sexualized,  and  that  recognizes  such  non-sexual  acts 
 as  gender-based  harms  that  can  amount  to  gender  persecu�on.  If  construing  enforced 
 steriliza�on  in  a  manner  that  appreciates  the  extent  to  which  it  is  not  a  sexual  act  is  constrained 
 by  its  nes�ng  within  crimes  of  sexual  violence  in  the  Rome  Statute,  the  OTP  could  seek  to  charge 
 such  acts  under  the  “[o]ther  inhumane  acts”  of  Ar�cle  7(1)(k).  Indeed,  construing  enforced 
 steriliza�on  in  this  manner  specifically  honors  the  compromise  reached  at  the  Rome  Conference 
 to  require  the  link  between  persecu�on  and  enumerated  acts  under  Ar�cle  7(1)  or  crimes 

 94  Id. 

 93  OHCHR, UN W  OMEN  , UNAIDS, UNDP, UNFPA, UNICEF  AND  WHO, E  LIMINATING  F  ORCED  , C  OERCIVE  AND  O  THERWISE  I  NVOLUNTARY 

 S  TERILIZATION  : A  N  I  NTERAGENCY  S  TATEMENT  (2014). 

 92  H  UM  . R  TS  . W  ATCH  , S  TERILIZATION  OF  W  OMEN  AND  G  IRLS  WITH  D  ISABILITIES  : A B  RIEFING  P  APER  (2011). 

 91  HRGJ C  LINIC  AT  CUNY L  AW  S  CHOOL  , MADRE  ,  supra  note  11 (ci�ng Baig, Jarvis, Mar�n Salgado, & Pinzau�, 
 Contextualizing Sexual Violence: Selec�on of Crimes  ,  in  P  ROSECUTING  C  ONFLICT  -R  ELATED  S  EXUAL  V  IOLENCE  AT  THE  ICTY  (2016)). 
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 within  the  jurisdic�on  of  the  ICC,  lest  it  be  conceived  simply  as  an  auxiliary  offense  “used  as  an 
 addi�onal  charge  or  aggrava�ng  factor  but  never  as  a  crime  in  itself.”  95  In  the  2014  Policy  Paper, 
 the  OTP  commits,  in  line  with  this,  to  “bring  charges  for  sexual  and  gender-based  crimes 
 explicitly  as  crimes  per  se,  in  addi�on  to  charging  these  acts  as  forms  of  other  violence  within 
 the  Court’s  subject-ma�er  jurisdic�on,  where  the  material  elements  are  met,  e.g.,  charging  rape 
 as torture, persecu�on, and genocide.”  96 

 A  comprehensive  analysis  also  highlights  that  fact-finding  and  charging  prac�ces  should  be 
 a�en�ve  to  how  forced  steriliza�on  o�en  arises  at  the  intersec�on  of  gender  and  racial/ethnic 
 discriminaton,  such  as  how,  historically,  some  men  of  the  ‘wrong’  caste,  race  and  class  or 
 geographic  place  have  been  subjected  to  the  prac�ce,  97  as  have  indigenous  and  minority 
 women.  98  Roma  women  con�nue  to  be  targeted  by  coercive  steriliza�on  policies  and  prac�ces, 
 performed  without  informed  consent  –  due  to  duress,  misinforma�on  or  failure  to  disclose 
 other  forms  of  contracep�on  –  and  o�en  even  without  knowledge,  including  during  caesarean 
 sec�ons,  99  on  the  basis  of  narra�ves  of  gender  and  racial  ‘unworthiness  to  reproduce’.  100  Human 
 rights  bodies  have  affirmed  that  this  is  a  viola�on  of  basic  human  rights,  and  “a  manifesta�on  of 
 mul�ple discrimina�on on the grounds of gender and race.”  101 

 Further,  fact-finding  and  charging  prac�ces  should  recognize  the  “long  history  of  discrimina�on 
 and  abuse  related  to  steriliza�on”  of  transgender  and  intersex  persons,  though  legal  and 
 medical  requirements  for  iden�ty  recogni�on  and,  for  intersex  persons  par�cularly,  “cosme�c 
 and  other  nonmedically  necessary  surgery  in  infancy.”  102  These  prac�ces  have  likewise  been 
 recognized  as  human  rights  viola�ons  by  interna�onal  human  rights  bodies  and  on  the  na�onal 
 level.  103 

 III.  Situa�ng Criminal Prosecu�on in Human Rights Efforts for Gender Equality 

 We  conclude  by  calling  a�en�on  to  the  rela�onship  of  criminal  law  to  other  efforts  at 
 preven�on,  response  and  transforma�on  of  gender-based  crimes,  which  are  so  essen�al  to 
 meaningful  change  at  the  local  level.  In  this  sec�on,  we  raise  ques�ons  regarding  the  best  ways 
 to  situate  the  work  of  the  OTP  on  gender  persecu�on,  and  criminal  prosecu�on  more  generally, 
 in  broader  human  rights  efforts  to  change  the  inequali�es  giving  rise  to  the  harms  associated 
 with  the  specific  gender-based  crimes  under  the  jurisdic�on  of  ICC.  This  both  relates  back  to 
 posi�ve  complementarity,  and  is  a  ques�on  of  a  targeted  and  strategic  approach  to 

 103  Id. 

 102  Id. 

 101  Id. 

 100  See e.g.  Patel,  supra  note 45. 

 99  Id. 

 98  OHCHR et al.,  supra  note 93. 

 97  See, e.g.  , Hannah Green, The Legacy of India’s Quest  to Sterilize Millions of Men,  P  ULITZER  C  ENTER  (Oct.  1, 2018), 
 h�ps://pulitzercenter.org/stories/legacy-indias-quest-sterilize-millions-men  . 

 96  OTP Policy Paper. 

 95  Robinson,  supra  note 90. 
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 inves�ga�ons  and  prosecu�on,  and  a  commitment  to  fostering  appropriate  restraint  with  regard 
 to the puni�ve power of the state. 

 While  interna�onal  criminal  law  and  interna�onal  human  rights  law  both  situate  criminal 
 responses  as  necessary  components  to  a  range  of  gendered  harms  in  peace  and  conflict  se�ngs 
 as  covered  under  the  Rome  Statute,  we  --  and  others  --  have  noted  that  criminal  law  alone  is 
 insufficient  to  prevent  and  alter  the  condi�ons  giving  rise  to  harm.  104  Indeed,  many  states  are 
 hiding  behind  mere  criminal  law  reform  to  protect  them  from  cri�cism  of  failures  to  act  on 
 gender-based  violence,  and  fail  to  fully  implement  laws  with  sufficient  training  and 
 accountability  within  their  policing  and  courts.  Some  states  are  also  not  enforcing  laws 
 targe�ng  to  sexual  and  gender-based  crimes,  or  apply  such  laws  in  pretextual  ways  to 
 disenfranchise  racial  and  other  minori�zed  persons,  while  neglec�ng  to  establish  and  build 
 infrastructure  around  ins�tu�ons  and  services  related  to  health,  educa�on  and  labor 
 par�cipa�on across gender.  105 

 Work  by  the  OTP  to  prosecute  and  punish,  much  like  other  work  on  the  interna�onal  level 
 within  human  rights  mechanisms,  can  elucidate  and  facilitate  States’  ability  to  meet  their 
 obliga�ons  to  “prosecute  and  punish”  effec�vely  and  appropriately  limited,  if  criminal 
 responses  are  explicitly  linked  to  other  state  due  diligence  obliga�ons  to  prevent,  remedy  and 
 redress  sexual  and  gender-based  crimes.  106  These  obliga�ons,  o�en  depriori�zed  vis-à-vis 
 punishment  and  redress,  can  help  to  address  the  current  dynamic,  which  we  have  diagnosed  as 
 a  counter-produc�ve  focus  on  harsh  criminal  responses,  in  which  interconnected  forms  of 
 sexual  and  gender-based  harms  are  perversely  exacerbated,  par�cularly  for  racial,  ethnic, 
 religious,  and  sexual  minori�es,  and  for  other  marginalized  communi�es,  such  as  Indigenous, 
 refugee  and  migrant,  and  vic�ms/survivors  with  disabili�es.  107  Seeing  the  OTP’s  work  with  the 
 ICC  as  aligned  with  comprehensive  state  responses  to  persecu�on,  may  also  shi�  focus  to  the 
 root  causes  of  violence  and  harm,  such  as  mul�ple  power  inequali�es,  social  exclusions,  and 
 the  unequal distribu�on of services and resources. 

 In  this,  and  its  broader  work,  the  OTP  should  consider  how  criminal  legal  systems  are  influenced 
 by  wider  socio-cultural  structures  that  generate  inequality  and  sustain  pre-exis�ng  axes  of 
 power,  especially  in  regard  to  race.  Decisions  around  what  types  of  conduct  and  how  and  the 
 extent  to  which  to  punish  it  are  not  neutral.  Rather,  they  are  guided  by  exis�ng  structures  of 
 economic  and  social  inequality  based  on  race,  gender,  sexuality,  disability,  and  poverty,  among 
 others.  108  Effec�vely  addressing  gender-based  crimes  requires  an  intersec�onal  lens  that  takes 
 account  of  the  complex  and  dynamic  interplay  of  gender,  class,  caste,  race,  sexual  orienta�on, 
 ethnicity,  religion,  and  other  factors.  This  dynamic  plays  an  important  role  in  how  those  at  the 
 margins  experience  violence  as  well  as  circumscribing  their  access  to  jus�ce.  Research  indicates 

 108  Sonia Corrêa and Maria Lucia Karam,  Brazilian Sex  Laws: Con�nui�es, Ruptures, and Paradoxes,  in  B  EYOND  V  IRTUE 

 AND  V  ICE  (Miller and Roseman eds., 2018) 

 107  Id. 

 106  See Id. 

 105  CREA et al.,  supra  note 2. 

 104  See, e.g.  , Kapur,  supra  note 47. 
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 that  marginalized  women  and  gender  diverse  people  suffer  from  pervasive  violence  and  yet 
 o�en  lack  sufficient  access  to  jus�ce  and  services.  Those  who  live  in  poverty,  lack  educa�on  and 
 support  networks  and/or  transgress  social,  gender  and  cultural  norms  need  the  greatest 
 protec�on  from  gender-based  violence,  including  sexual  violence.  Yet,  they  are  also  the  least 
 likely  to  have  access  to  criminal  legal  systems,  and  more  likely  to  be  penalized  by  them.  Criminal 
 responses  may  also  provide  them  only  limited  responses  that  may  not  offer  meaningful 
 resolu�ons  for  vic�ms  or  survivors,  ignore  the  structural  reasons  why  human  rights  viola�ons 
 occur, or obscure the fact that States have the duty to protect all rights-bearers. 

 Further,  the  OTP  can  produc�vely  locate  its  efforts  within  current  global  cri�ques  which 
 consider  how  na�onal  level  criminal  legal  systems  themselves  perpetrate  human  rights  abuses, 
 o�en  reproducing  oppressive  power  structures  and  inequality.  Biases  and  prejudices  on  the 
 basis  of  classifica�ons  such  as  gender,  sexuality,  sexual  orienta�on  and  gender  expression,  race, 
 ethnicity,  class,  caste,  and  ability,  play  a  powerful  role  in  the  construc�on  of  criminality, 
 whereby  members  of  certain  groups  carry  a  historical  burden  of  being  strongly  associated  with 
 criminality.  109  We  note  that  these  efforts  to  put  the  OTP  in  conversa�on  with  rights  advocacy 
 connect  to  on-going  debates  over  the  historical  associa�on  of  certain  groups  and  communi�es, 
 with  criminality  or  with  iden�fica�on  as  “war  criminals,”  and  within  global  concerns  about 
 unequal distribu�on of global accountability. 

 Further,  and  in  line  with  the  wide-ranging  scope  of  posi�ve  complementarity,  the  OTP’s  work 
 can  be  accomplished  in  a  manner  that  does  not  impede  ac�vists’  collec�ve  grassroots  and  civil 
 society  ac�on  at  the  na�onal  level  to  address  the  harms  of  criminaliza�on  and  criminal  systems, 
 including  the  denial  of  fundamental  rights  and  freedoms,  and  to  structurally  shi�s  responses  to 
 crime  away  from  crea�ng  and  entrenching  those  harms.  In  this  way,  it  can  be  more  consistent 
 with  intersec�onal  models  of  gender  jus�ce.  On  a  specific,  posi�ve  and  granular  level,  this  could 
 include  more  crea�ve  involvement  of  survivors  and  vic�ms  in  ICC  proceedings,  in  the  process  of 
 gathering evidence, and in designing solu�ons to harms or crimes addressed by the ICC. 

 While  the  OTP  is  not  a  human  rights  tribunal,  this  “does  not  bar  progressive  and  dynamic 
 interpreta�on,”  110  in  light  of  progression  in  human  rights  principles,  and  is  not  necessarily 
 opposed  to  a  cri�cal  analysis  of  the  use  and  abuse  of  criminal  law.  Indeed,  the  ICC  “is  pursuant 
 to  Ar�cle  21(3)  of  the  Rome  Statute  required  to  interpret  and  apply  its  law  in  a  manner  that 
 protects  fundamental  rights,”  and  broader  “human  rights  dimensions  underlie  every  single 
 statutory  provision.”  111  The  fundamental  rela�onality  between  criminal  law,  systems  for  jus�ce 
 and  human  rights  must  be  visiblized,  in  order  to  conceive  of  rights-affirming  responses  to  sexual 
 and gender-based harm. 

 111  Id.  (ci�ng Situa�on in the Democra�c Republic  of the Congo, ICC-01/04-168, Judgment on the Prosecutor’s 
 Applica�on (July 13, 2006); Prosecutor v Thomas Lubanga Dyilo, ICC-01/04-01/06-772, Judgment on Appeal (Dec. 
 14, 2006). 

 110  Maučec,  supra  note 25. 

 109  Miller and Roseman,  supra  note 108. 
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 Thus,  in  addi�on  to  proposing  that  the  OTP  take  a  comprehensive  and  intersec�onal  view  of 
 ‘gender,’  as  elaborated  in  Sec�on  1,  we  urge  the  OTP  to  analyze  and  examine  the  circumstances 
 leading  to  gender  persecu�on,  in  order  to  locate  its  work  in  rights-based  efforts  to  undo  the 
 structures that reinforce sexual and gender norms, which are harmful to all. 

 We  call  on  the  OTP,  further,  to  consider  how  both  interna�onal  and  na�onal  responses  to 
 gender  abuses  may  inadvertently  reinforce  regressive  gender  and  race  dynamics.  Everything 
 that  is  a  harm  is  not  a  crime,  and  as  rights  advocates  we  do  not  wish  to  see  the  scope  of 
 criminal  law  unnecessarily  broadened  as  if  only  the  a�en�on  and  condemna�on  of  prosecu�on 
 can  end  gender  inequali�es.  The  OTP  has  a  role  in  ensuring  that  the  ICC  does  not  over-reach, 
 and  that  its  work  meaningfully  complements  efforts  outside  of  the  criminal  law  to  support 
 rights-based  and  jus�ce-centered  solu�ons  for  different  kinds  of  abuses  arising  around  the 
 world. 

 IV.  Recommenda�ons for Considera�on 

 Ensure  that  a  comprehensive  gender  analysis  (gender  360)  is  used,  in  order  to  ensure  an 
 intersec�onal  analysis  a�en�ve  to  the  condi�ons  and  systems  that  give  rise  to  gender 
 persecu�on  and  other  crimes  under  the  jurisdic�on  of  the  ICC,  and  that  can  reach  persons 
 subject  to  a  wide  range  of  gendered  harms  occurring  to  many  differently  gendered  persons, 
 regardless  of  embodiment  and  sex  characteris�cs,  and  provides  a  support  for  thinking  beyond 
 the two-sex binary. 

 Ensure  that  a  gender  analysis  that  allows  OTP  ac�vi�es  to  more  fully  capture  non-sexual 
 gender  persecu�on  is  used,  including  an  analy�c  approach  that  both  supports  specific 
 a�en�on  to  the  condi�ons  for  –  and  elements  of  –  conduct  comprising  crimes  of  sexual 
 violence,  allowing  for  dis�nc�on  and  specific  a�en�on  –  where  appropriate  –  between  sexual 
 crimes  and  non-sexual  gender-based  crimes  as  underlying  crimes  addressed  in  prosecu�ons 
 for  gender  persecu�on,  and  an  understanding  of  gender  persecu�on  that  includes  not  only 
 those  crimes  that  have  a  sexual  conduct  component,  such  as  sexual  violence,  but  also  crimes 
 directed at persons because of their  expressions of diverse sexual orienta�ons. 

 Adopt  a  gender  analysis  for  gender  persecu�on  that  can  enhance  a  posi�ve  complementarity 
 posture  for  the  ICC,  in  par�cular  in  its  role  in  influencing  the  content  of  substan�ve  criminal 
 law,  i.e.,  progressive  norma�ve  development  in  na�onal  standards,  and  that  situates  criminal 
 prosecu�on  in  light  of  progressive  human  rights  efforts  for  gender  equality,  especially  by 
 recognizing  the  rela�onship  of  criminal  law  to  other  efforts  at  preven�on,  response  and 
 transforma�on, which are essen�al to meaningful change at the local level. 
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