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Ref. The pandemic of Covid-19 and the impact on human rights of women
and children affected by Zika virus in Brazil

The Center for Reproductive Rights (CRR), the Center for Justice and International Law (CEJIL), Anis -
Institute of Bioethics, Human Rights and Gender and Global Health Justice Partnership (Yale University)
address this submission to you, and through you to the Inter-American Commission on Human Rights
(hereinafter "IACHR" or "Commission™) to request a hearing on the human rights situation of women and
girls in Brazil in the context of Covid-19, in particular women affected by the Zika virus, as well as their
children, within the framework of the 180th Period of Sessions to be held virtually between June 21 and July
2,2021.

The object of this request is to present updated information to the Commission on i) the Brazilian State
failures to address the consequences of the Zika epidemic, especially regarding the situation of women and
children affected by the Zika virus, that has worsened as a consequence of the Covid-19 pandemic; ii) how
the Brazilian State's failure over the years to fulfill its obligations regarding ESCR is related to both the Zika
epidemic and Covid-19"s disproportionately impact on marginalized groups, especially women and children
who have inadequate access to health services, basic sanitation, and clean water, iii) the increased situation
of vulnerability in which these women find themselves as a consequence of the regression in terms of sexual
rights and reproductive rights observed in the country and aggravated in the context of the Covid-19. The
present request becomes even more relevant on this occasion due to the recent pronouncement of this
Commission, which urged States to incorporate, in all their responses to the pandemic of Covid-19, the
gender perspective from an intersectional approach, taking into account the different contexts and conditions
that increase the vulnerability to which women are exposed'.

In the following pages we will explain the rationale and objectives of our request.
I. Background and context supporting the request

The Zika virus was first detected in Brazil in April 2015. In November 2015, the country declared a national
public health emergency that ended in May 2017. Between 2015 and 2020, 19,622 suspected cases of infants
and children with congenital Zika syndrome (CZS) were reported in Brazil. Most infections occurred in the
Northeast region, a part of Brazil marked by poverty and inequality, and disproportionately affected black
women of reproductive age'. It is important to consider that the zika virus is still circulating in the country.
In 2019, a new lineage has been detected as a potential risk of a new epidemic'’ and new zika cases continue
to be identified. Only between January to September 2020, the Ministry of Health identified 6,705 new
suspected cases of Zika infection V. Data from the Ministry of Health also indicate that between January
and December 2020, more than 1,000 suspected cases of babies with CZS were registered - which represents,
on average, almost three cases per day.

In 2017, Human Rights Watch released a report showing how Brazil had not addressed long-standing human
rights issues that worsened the impact of the Zika epidemic and potentially fueled future outbreaks and
increased other public health risks'. The failure to address these issues has likely worsened the impact of the
Covid-19 pandemic, as states have focused on responding to the coronavirus and, at least in some locations,
have cancelled in-person therapy for children affected by Zika"'. According to the report, the Zika epidemic



exacerbated human rights problems that already existed, such as inadequate access to water and sanitation,
unequal access to health care for families with fewer resources, and restrictions on sexual and reproductive
rights. This scenario was further exacerbated in the context of Covid-19.

In the same year, Anis produced the report "Zika in Alagoas: the urgency of the rights 2017" in which it
mapped the profile of women affected in that state and drew attention to the fact that they are "mostly
teenagers or very young women, black and indigenous, with little education, and integrally dependent on
increasingly fragile social policies in the country"vii. According to the research, the severity of the outbreak
could have been substantially reduced if women had adequate access to water, sanitation, and hygiene.

Also in 2017, DhESCA Brazil Platform issued a report calling attention to the negative impact of austerity
economic measures on human rights in the country, especially with regard to populations affected by the
triple epidemic of Arboviroses (Dengue, chikungunya and Zika) in Pernambuco. At the time, the report
warned of the disproportionate impact on women of cuts in investments in access to water and basic
sanitation. It also emphasized the barriers for families with children affected by SCZ to obtain food,
medicines and medical procedures necessary for their survival, and recommended a series of measures to
the Brazilian State in this regard"i,

In 2018, CRR, Harvard University's T.H. Chan School of Public Health, and the Global Health and Justice
Practice of the Yale University School of Law and Public Health published a report highlighting Brazil's
failures to respond to rights obligations and to meet basic resource needs in the context of the Zika epidemic.
The report showed that the Brazilian government's response to the epidemic failed to consider the
experiences of women infected with Zika and their children with disabilities as a result of the virus™ .

According to the report, at a minimum, a rights-based approach to the Zika emergency should include: (i)
access to quality and comprehensive information about the virus, its risks, and available reproductive health
options; (ii) access to comprehensive reproductive health services, including contraceptives, quality maternal
health, and termination services when needed; (iii) making reasonable accommodations, including welfare
plans, that ensure the full inclusion and developmental support of children with disabilities; and (iv)
protecting their (and their families’) right to an adequate standard of living by providing access to sufficient,
safe, acceptable, physically accessible, and affordable water for personal and household use.

On these occasions, public health experts have criticized Brazil's prioritization of vector control as a way to
control the spread of Zika, as it suppressed other preventive strategies, such as comprehensive sexual and
reproductive health services, social protection of children with disabilities, and improved water and
sanitation infrastructure.

In this sense, government warnings have not been accompanied by adequate information or health services
that would allow women to make informed decisions about their reproductive health. Instead of being given
the tools necessary to deal with the epidemic, the report shows that women in Brazil often face violence,
stigma, or criminalization when seeking reproductive health services, when available.

Despite reports like these, little has been done since then. In April 2020, a federal law was enacted creating
a special pension for children with Zika virus congenital syndrome born between January 1, 2015, and
December 31, 2019 (Law 13.985 / 2020)* . However, the law excluded children born after this date and for
conditions the receipt of the benefit to an excessively low income cut-off. Moreover, to receive the referred
pension, the State started to prohibit its accumulation with the Beneficio de Prestacdo Continuada ("BPC"),
a constitutional benefit that guarantees a minimum wage to low-income people with disabilities and elderly,
and to require the withdrawal of lawsuits against the public power related to the issue.

In May 2020, the Supreme Court rejected, on procedural grounds, a constitutionality control lawsuit, filed
in 2016, which aimed to protect the economic and social rights of women, families, and children by
expanding access to BPC and requiring the availability of laboratory tests free of charge, given that
diagnostic information is necessary to make informed decisions about family planning and preventing sexual
transmission of the virus . The petition also required access to reproductive services, including long-term
reversible contraception and voluntary termination of pregnancy, and requested the provision of health
services for children with CZS and their families¥' .



Although the merits of the lawsuit have not been discussed, the Supreme Court's decision represents a
considerable setback for the protection of people affected by the Zika virus, particularly considering that,
five years after the Zika outbreak, Brazil has not taken adequate measures to respond to the rights violations
of women affected by the epidemic and their families.

The scenario becomes even more serious considering that, in recent years, Brazil witnessed a conservative
rise, which was aggravated by the election of a president who openly opposes sexual and reproductive
rightsxiii,

Moreover, the pandemic of Covid-19 has contributed to worsen the scenario of rights violation of people
affected by Zika and to overshadow the debates around the Zika virus, its consequences and the new cases
in the country*V .

To date, more than 350,000 people have died from COVID-19 in Brazil®V, in what has been considered by
experts “an institutional strategy for the spread of the virus, promoted by the Brazilian Government under
the leadership of the Presidency of the Republic™V!,

The Covid-19 pandemic has disproportionately impacted marginalized groups who have inadequate access
to health services, basic sanitation, and clean water™ii . As an example, studies show that the mortality rate
of Covid-19 in the country has been higher for pregnant women, *iii, indigenous*™ and black people* when
compared to the general population. Moreover, the Covid-19 pandemic has overloaded already precarious
health services™, and the measures employed to combat it make access to these services even more difficult,
including for example the suspension of elective surgery*ii and therapies for children affected by Zika*iii,

As the 2020 Anis report "Zika in Brazil: lessons of reproductive justice for responses to humanitarian
crises”™ v demonstrates, women affected by Zika once again were not included in the center of the answers
in the face of the humanitarian crisis caused by pandemic of Covid-19. According to the document, the
demands of the crisis of Zika remain relevant, and are exacerbated by the pandemic, especially considering
the increase of inequality and poverty. The report also emphasize that, with multiple health needs, children
affected by Zika become more vulnerable to the harmful effects of illness by Covid-19, but that, despite this
fact, there are no specific protection and care measures for women and children during the Covid-19
pandemic.

i) Economic, Social and Cultural Rights in the Context of Zika and Covid-19

The Brazilian State's failure over the years to fulfill its obligations regarding the protection of the right to an
adequate standard of living through the provision of access to sufficient, safe, acceptable, physically
accessible and affordable water for personal and domestic use was crucial to the outbreak of the Zika
epidemic in the country.

Since then, little has changed and, in the context of Covid-19, the systematic violation of this right
contributes to the spread of the virus and falls, once again, disproportionately on women.

As with many other infectious diseases, the spread and impact of Zika is linked to social and economic
inequalities. The World Health Organization has noted that “the burden of zika falls on the poor ... in tropical
cities in the developing world, the poor cannot afford air conditioning, mosquito nets, or even insect
repellents™*v .

Communities living in substandard housing often have inadequate access to clean water and sanitation and
other infrastructure conditions, which gives arboviruses like Zika the ability to thrive. Investing in water and
sanitation infrastructure for communities most susceptible to the spread of Zika and other arboviruses is
critical to eliminating mosquito breeding grounds and ensuring lasting control of the Aedes aegypti
mosquito.

Despite Brazil's history of arboviruses, including dengue and chikungunya, the country did not prepare for
the arrival of the Zika virus. Even today, access to water and basic sanitation remains very poor in many
regions of Brazil, which has a direct impact on the effects of the pandemic of Covid-19. Studies have



observed the correlation between the locations that register a constant lack of water and that present higher
death rates due to Covid-19V,

Currently, 86 million people in Brazil have precarious access to water (water of inadequate quality, with
prolonged intermittency and in insufficient quantity) and 107 million people do not have their wastewater
properly collected and treated or live with rudimentary®*¥ii cesspools. This corresponds to 43 and 52% of the
population, respectively, in addition to the 35% who do not have access to garbage collection (adequate solid
WaSte)XXV'".

According to UNICEF, 6 out of 10 Brazilian children and adolescents live in poverty™* . Living with open
sewage is a deprivation that affects the largest proportion of children and adolescents in Brazil, more than
the lack of access to water and education®™*. About 22% of Brazilian children live in houses with wells,
ditches or rudimentary sewers; 70% of these young people are black and most of them live in the North,
Northeast and Center-West regions of the country*,

The problem disproportionately affects vulnerable populations, afro-descendants and indigenous people,
living in rural and peripheral areas in the north and northeast regions of the country. About 5 million
households are located in places characterized by an irregular urban pattern, such as favelas, slums,
communities, stilt houses, etc®*ii, In relation to the relative number, there are municipalities, such as Belém
and Manaus, where these residences represent more than 50% of the total of occupied residences (55.5% in
Belém and 53% in Manaus) i,

Likewise, the water scarcity situation has worsened in regions where there is growing pressure for natural
resources for the development of extractive activities, such as mining, which has caused the forced
displacement of people and communities, mainly indigenous and traditional ones that depend directly on
water resources for their survival.

This overall scenario also affects and is aggravated by the Covid-19 pandemic. Although it is not an
arbovirus, combating Covid-19 requires access to clean water and sanitary conditions to help its
transmission®V . On the other hand, the lack of regular access to water has a direct impact on health,
increasing vulnerability and the incidence of diseases in general® specially among women®Vi . In this
context, poor communities have shown limited testing resources and higher fatality rates from COVID-19
compared with communities with better living conditions,*>il

In addition, lack of access to water and sanitation burdens women**Vii_ As is well known, women are
traditionally responsible for tasks related to household care and cleaning, as well as activities to fetch water
externally when necessary.

In addition to these activities, women are responsible for the tasks of caring for people who are ill or who
need special attention, which increases their risk of exposure to the virus that causes Covid-19, especially
when considering that children affected by syndromes related to the Zika virus could be more vulnerable to
the effects of becoming ill with Covid-19 due to conditions such as bronchoaspiration®>,

Similarly, the situation is also aggravated by the interruption of medical appointments and services for
children with Zika virus-related syndromes due to the Covid-19 epidemic. This has happened due to the risk
of contamination and also due to the overload of the health system caused by patients affected by Covid-
197,

In this regard, the Commission noted in its Resolution No. 04/20 on the human rights of persons with Covid-
19 not only the need for States to give special attention to the rights, in particular to health, of persons
belonging to social groups in situations of vulnerability, but also to ensure the continuity of essential
diagnostic services, treatment, care and rehabilitation for other diseases, pathologies or medical needs.

i) Reproductive Rights in the Context of Zika and Covid-19

As seen, the discussion about reproductive rights was central during in the context of the Zika epidemic. At
that point, many women and girls, frightened by the news of the epidemic, sought to avoid or delay



pregnancy. However, many found it difficult to avoid unplanned pregnancy—either because they lacked
clear and accessible basic information about reproductive health, or because they encountered barriers in
accessing contraceptive methods, especially long-term ones. In addition, the criminalization of abortion in
Brazil forced many women to turn to clandestine, and often unsafe, procedures to terminate unwanted
pregnancies — endangering their health and even their lives¥i,

Despite that, the situation of reproductive rights in Brazil seems to have worsened in recent years. In 2014,
the Minister of Health of Brazil declared that any hospital with an obstetric practice should be able to perform
legal abortionsii . However, in 2019, only 76 of the 175 medical centers indicated by the ministry were
providing the procedure, and hospital staff were often unaware of the regulations regarding legal abortion*'iii

A recent case exemplifies the barriers that women and girls continue to face when trying to access abortion
services in the country, even when their case falls under the legal exceptions (rape, risk for woman’s life or
fetus with anencephaly). In August 2020, a 10-year-old girl, who had been repeatedly abused by her uncle
since the age of six, was forced to fly more than 1,400 kilometers to the city of Recife in the Northeast of
the country to access the procedure that had been denied in her hometown'"V . In this regard, it was reported
that the Minister of Women, Family and Human Rights of Brazil tried to prevent the execution of the
procedure by sending " representatives [(...) to] delay the interruption of pregnancy and, in a series of
meetings, put pressure on those responsible for conducting the procedures, including offering benefits to the
local guardianship council™ .

Subsequently, the Brazilian Ministry of Health enacted a resolution imposing barriers on access to legal
abortion services. Among its provisions, the new rules included mandatory reporting by healthcare personnel
of any case of rape to law enforcement authorities, and obstacles such as making it mandatory for doctors to
inform women about the possibility of seeing the fetus through ultrasound and sign a statement of
responsibility with an “express warning” that if it “does not correspond to the truth” they could be prosecuted
for fraud and illegal abortion, punishable with up to five and three years in prison, respectively.X™' . The
measures are the kind of prerequisites that international human rights bodies have deemed unnecessary
barriers responsible for preventing women's access to health services and that should be eliminated*Vi! . After
intense public pressure, the normative was altered again, in order to suppress part of the aforementioned
measures, but with the maintenance of the notification of cases to the police as part of the procedure to
access to legal abortion services. Vi, In addition to having maintained one of the main barriers that keep
victims of violence away from health care, the successive normative changes intensify the legal uncertainty
that leads health professionals to increase the indirect barriers of access in a context of criminalization™,

Unsafe abortion is the leading direct cause of maternal death in Brazil !, and the complications it causes
represent the third leading cause of obstetric bed occupancy in the country' . Accordingly to Pesquisa
Nacional de Aborto, conducted by Anis, 1 in 5 women in Brazil up to the age of 40 have had at least one
abortion'. In 2015 alone, almost half a million women had an abortion in the country i and more than
200,000 women seek hospital treatment for unsafe abortions anually'"v . In addition, for fear of being
prosecuted and eventually arrested, many women refuse to seek medical treatment despite being in a very
vulnerable situation, which causes women to die in many cases due to lack of medical care or as a result of
unsafe clandestine abortions' .

Furthermore, Brazil actively persecutes women who have abortions considered illegal. In the state of Rio de
Janeiro, between 2007 and 2011, there were 334 police reports of women who allegedly had illegal abortions
Vi Between 2007 and 2010, 128 women were prosecutedi . In 2017, in 30% of the cases of illegal abortion
prosecuted the Court of Justice of the State of Rio de Janeiro, the woman had been denounced by the hospital
where she had sought medical attention after a botched clandestine intervention!viii |

Women arrested or prosecuted in Rio are usually low-income black mothers with no criminal record™. They
are also disproportionately poor, illiterate, and use public health services™. More than half of the women
investigated and charged with illegal abortion have completed only elementary school, and only 8 percent
have completed high school™. In contrast, women with higher levels of education who have abortions are
less likely to have complications afterwards. i



Since the pandemic began, violence against women has increased, including in the Americas™ , and public
health responses to Covid-19 have amplified barriers to accessing sexual and reproductive health goods and
services, as well as justice institutions™V .

In 2020, the Brazilian State denied access to information requested by Anis - Instituto de Bioética regarding
stocks of family planning supplies, including contraceptive methods and medicines for legal abortion and
obstetric emergencies. The information was considered confidential because its disclosure would supposedly
put national security or public health at risk, according to official allegations. The lack of public transparency
casts suspicion on the conditions of continuation of these fundamental services for the protection of girls'
and women's health , and makes social control of public health policies impossible. In June 2020, the federal
government had already canceled the only technical note that reinforced the essentiality of maintaining
sexual and reproductive health services and established guidelines for their provision during the pandemic,
in addition to having exonerated the civil servants responsible for writing it, in a clear sign of anti-gender
ideological persecution uncommitted to public health.

Maternal mortality is another serious problem that persists in the country. In 2017 alone, the maternal
mortality rate was 60 per 100,000 live births nationwide™, despite the decision rendered by the CEDAW
Committee in 2011 in the case Alyne da Silva Pimentel Teixeira v. Brazil. At that time, in addition to holding
Brazil responsible for Alyne's death, the CEDAW Committee found that Brazil's maternal health policies
did not guarantee women's access to quality care during childbirth and did not address the specific and
distinct health needs of women, especially women from low socioeconomic backgrounds and historically
marginalized groups™' . The CEDAW Committee also made several structural recommendations, including
to Brazil: to guarantee women's right to safe motherhood and access for all women to adequate emergency
obstetric care™v'": to provide adequate professional training for health care providers, especially in women's
reproductive health rights, including quality medical treatment during pregnancy and childbirth, as well as
timely emergency obstetric care™''; and to reduce preventable maternal deaths through the implementation
of appropriate policies, in line with its previous recommendations™,

However, Brazil has not adequately complied with the aforementioned recommendations™* and, to this day,
does not have adequate legislation on emergency obstetric care or against obstetric violence, and the lack of
access to adequate and timely health services continues to disproportionately impact black women with low
socioeconomic status.

Indeed, a 2013 study conducted in the state of Rio de Janeiro found that most of the obstetric centers analyzed
were not able to provide emergency, prenatal, or legal abortion services™ . Another study showed that in
Brasilia, black women accounted for three-fourths of the already high 53.9 deaths per 100,000 live births.
Moreover, a greater proportion of black women were not accompanied by a partner during childbirth (68%),
and for more than 50% of them, the reason for the absence of a companion was refusal by the health service,
despite the existence of federal legislation on the subject™i,

Brazil has also failed to meet the 2015 Millennium Development Goal of reducing the MM rate to 35 deaths
per 100,000 live births"ii and is far from meeting the Sustainable Development Goals of 20 per 100,000 in
2030. In fact, as the Independent Monitoring Committee for the Implementation of the CEDAW Committee's
General Recommendations noted in 2015, maternal health in Brazil exacerbates the trend of high rates of
cesarean delivery and other interventions in pregnancy and childbirth care (e.g., use of oxytocin to speed
contractions™v),

In 2016, another case of a black woman who died in the state of Rio de Janeiro due to lack of timely access
to quality emergency obstetric care reached the public debate™V, and in 2020, another nearly identical case
became knownP*Vi |

This situation seems to have been aggravated even more during the pandemic. In June 2020, a study found
that 124 pregnant or postpartum women died in Brazil due to Covid-19 (representing a 12.7% mortality rate
among pregnant or postpartum women infected with Covid-19),and representing 77.5% of all maternal
deaths reported in the literature at that point”™*Vii, The same study noted that 22.6% of the women who died
were not admitted to the ICU, and only 64.0% had invasive ventilation. il \Ventilatory support was not
offered to 14.6% of all fatal cases, while the remaining 21.4% received only noninvasive ventilation™*x



In addition to the critical maternal mortality issue in the country, it was noted during the pandemic that the
number of hospitals actually offering legal abortion procedures dropped from 175 to 42 ", Currently, in
this context, thirteen of the country's twenty-six states do not provide access to legal abortion services™.

In this regard, the Inter-American Commission on Human Rights has repeatedly observed that restrictions
on abortion constitute a "grave problem™ for women's health™ii, The Inter-American Court of Human
Rights has observed that the "direct object of protection is, fundamentally, the pregnant woman, in view of
the fact that the defense of the unborn is essentially accomplished through the protection of the woman.
boodii And, more recently, that adolescents have freedoms, among which are sexual freedom and control over
their own bodies, which can be exercised according to their capacity and maturity™v,

Given the context described, it is clear that there are still numerous structural barriers that prevent women
and girls from effectively accessing sexual and reproductive health services, especially abortion services,
even when their case falls under one of the legal exceptions, particularly in the case of black and poor women,
the same ones who disproportionately bear the effects of the Zika epidemic and the Covid-19 pandemic.
Nevertheless, federal government continues to adopt strategies that overlooks women’s rights, for example,
by issuing, in relation to Covid-19, a recommendation to postpone their pregnancy, just as it was done during
the Zika epidemic™>,

The dangerous situation faced by these women in Brazil requires the IACHR to issue recommendations to
the Brazilian State in accordance with the guidelines of Resolution 4/2020 to ensure access to sexual and
reproductive health services safely and freely during the Covid-19 pandemic, adopting not only policies to
effectively combat the virus, but also protection measures against violence with a gender and human rights
focus, in order to ensure victims of the Zika epidemic and their families access to quality and comprehensive
information about Zika virus and the options available to ensure their right to reproductive health; access to
comprehensive reproductive health services, including contraception, quality maternal health, and
termination services when needed; the provision of reasonable accommodations, including welfare plans,
that ensure the full inclusion and developmental support of children with disabilities; and the protection of
the right to an adequate standard of living through the provision of access to sufficient, safe, acceptable,
physically accessible, and affordable water for personal and domestic use.

I1. Object of the hearing

The hearing will aim to present information to the Inter-American Commission on Human Rights and the
Special Rapporteur on Economic, Social, Cultural and Environmental Rights (REDESCA) on the human
rights situation of women and children in Brazil, disproportionately affected by Zika virus and the pandemic
Covid-19, and the aggravation of their vulnerability in which they find themselves, especially regarding their
reproductive and economic, social and cultural rights. Likewise, it seeks to address the lack of adoption of
effective measures with gender perspective by the Brazilian State for the full protection of the rights of
women affected by Zika, as well as their families, which puts them in a more vulnerable position to the virus
and subsequently, also to Covid-19. The dangerous situation faced by these women in Brazil requires the
IACHR to issue recommendations to the Brazilian State in accordance with the guidelines of Resolution
4/2020 to ensure access to sexual and reproductive health services safely and freely during the Covid-19
pandemic, adopting not only policies to effectively combat the virus, but also protection measures against
violence with a gender and human rights focus, in order to ensure victims of the Zika epidemic and their
families access to quality and comprehensive information about Zika virus and the options available to
ensure their right to reproductive health; access to comprehensive reproductive health services, including
contraception, quality maternal health, and termination services when needed; the provision of reasonable
accommodations, including welfare plans, that ensure the full inclusion and developmental support of
children with disabilities; and the protection of the right to an adequate standard of living through the
provision of access to sufficient, safe, acceptable, physically accessible, and affordable water for personal
and domestic use.

I11. Requests



For all these reasons, we respectfully request the Honorable Commission to grant the aforementioned hearing
as part of the upcoming 180th Period of Hearings of the IACHR and the Honorable Special Rapporteur on
Economic, Social, Cultural and Environmental Rights to attend the said occasion.

We respectfully request that notices related to this request for hearing be sent to the following e-mail address:
notificaciones@reprorights.org. We take this opportunity to reiterate our highest consideration and esteem.

Sincerely,

Center for Justice and

Center for Reproductive Rights International Law (CEJIL)

Anis - Institute of Bioethics, Global Health Justice
Human Rights and Gender Partnership - Yale University
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