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Constitution Betrayed: Free Expression, the Cold War, and the End of American
Democracy
This is a story of the Cold War and the betrayal of the American democratic-capitalist
system.1 But the perpetrators of this iniquity are not Communists. Rather, they are the
conservative justices of the Roberts Court. Their names are John Roberts, Antonin Scalia,
Clarence Thomas, Samuel Alito, and Anthony Kennedy.
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To be sure, these justices have not intentionally broken faith with constitutional
principles, but the betrayal is nonetheless just as real—and just as dangerous. These justices, for
the most part, sincerely apply constitutional text, doctrines, and precedents in accord with their
conservative views. Yet, the justices’ decisions have generated unintended and dangerous
consequences. The justices believe they are upholding and protecting the American way of life,
but they instead have placed the democratic-capitalist system in its gravest danger since World
War II.
The story starts before the constitutional framing. Under the Articles of Confederation,
most government power rested with the states, and most state constitutions assumed the people,
following civic republicanism, would virtuously pursue the common good. From the perspective
of the delegates to the Philadelphia (constitutional) convention, however, the utopian ideals of
civic republican government had not been realized. Instead, the experiences in the state
governments, during the 1780s, had revealed that many, if not most, citizens were more
concerned with their own advantages than with a communal or public good. Following utopian
ideals had led the nation to the edge of a precipice. If it did not change direction, the nation
would likely fall into an abyss, amidst the ruins of government corruption. The framers,
therefore, tempered their republican ideals with a more pragmatic or realistic approach to
politics. They sought to construct a stable and workable government system that would mediate
the conflict between private passions and interests, on the one side, and public goods, on the
other. They wanted to protect individual rights, especially rights to property, but they
simultaneously wanted to promote the virtuous pursuit of the common good. Thus, the crux of
the constitutional scheme was balance: balance between a private sphere and a public sphere—
between economic markets and government actions.
The framers’ republican democratic constitutional system proved remarkably resilient.
Conceptions of virtue and the common good evolved through the nineteenth century, but the
system survived vehement political disputes and even a Civil War. With regard to free
expression, courts accorded speech and writing minimal constitutional protection throughout the
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republican democratic era. The government could punish any expression that supposedly
contravened the common good or, in other words, engendered bad tendencies. In any event, by
the early-twentieth century, the United States had changed so substantially that the republican
democratic system had begun to crack. For most of the late-eighteenth and nineteenth centuries,
the nation had been rural, agrarian, and populated by a relatively homogeneous people. But by
the early-twentieth century, the nation had become urban, industrial, and heterogeneous, with a
population full of diverse immigrants. Moreover, consistent with developments in other western
industrialized nations, the U.S. increasingly stressed a laissez-faire approach to the economic
marketplace. Citizens and government officials still talked of regulating for the common good,
but the scope of the common good had shrunk to a point where any economic regulation had
become constitutionally suspect—a significant change from much of the nineteenth century.
Laissez-faire ideology declared that the best government was the least government, whether
democratic or otherwise. Few seemed to recognize or care that this emphasis on the private
sphere at the expense of the public sphere contravened the framers’ pragmatic desire for balance.
During the first half of the twentieth century, most European democracies collapsed, as
they experienced two world wars, an economic depression, and the Holocaust. Significantly, the
collapse of democracy proved detrimental to international capitalism.2 Democracy and
capitalism functioned best together, as a system.3 Regardless, American democracy persevered
during this time period, partly because of a deeply rooted democratic culture, grounded in part on
relative material equality. Even so, in the 1930s, the American system dramatically transformed
from a republican to a pluralist democracy. Under pluralist democracy, the people and officials
were not to focus on the substance of a common good. Instead, the pluralist regime revolved
around a democratic process that encouraged more widespread participation and accepted the
______________________________
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political pursuit of self-interest.4 Furthermore, the New Deal, the first political manifestation of
pluralist democracy, repudiated laissez faire and restored a balance between the public and
private spheres; government regulations of the economic marketplace were no longer
immediately suspect.5 As pluralist democracy emerged, judicial treatments of speech and writing
changed, too. Free expression became a constitutional lodestar as the discussion of political
views and ideas appeared to be central to the pluralist democratic process.
Like republican democracy before it, though, pluralist democracy evolved. Two major
forces shaped its initial post-World War II evolution. First, a developing mass consumer culture
intertwined with pluralist democracy to produce a consumers’ democracy: a pluralist democratic
process that more strongly resembled the capitalist marketplace. Political advertising for
candidates, for instance, seemed similar to commercial advertising for products. During the
1970s, the Supreme Court, in effect, overturned an earlier ruling and held that the first
amendment protected commercial speech.6 The Court reasoned that such speech was central to
democracy itself.7 Second, the nation’s Cold War battle against the Soviet Union pervasively
influenced American society. “In the United States,” Melvyn Leffler has observed, “the cold war
shaped our political culture, our institutions, and our national priorities.”8 Significantly, the Cold
War spurred the strengthening of civil rights and the capitalist economy. The federal government
needed to protect civil rights, at least symbolically, to deflect Soviet denunciations of democracy.
Meanwhile, the ostentatious exhibition and use of American consumer products contrasted
______________________________
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American economic prosperity with Soviet struggles. Thus, during the Cold War, the
government and the capitalist leaders were bonded together in struggle against the communist
enemy. The overriding desire for Cold-War victory tempered any calls for laissez faire and
concomitant attacks on democratic government.
Unsurprisingly, then, the end of the Cold War, in the late-1980s and early-1990s, also
profoundly influenced national development. More specifically, the nation’s Cold-War victory
sparked additional and unanticipated changes in pluralist democracy. Corporate wealth was
unleashed from its Cold-War strictures.9 The government and capitalists were no longer fighting
together against a common foe. To the contrary, capitalists now seemed to view government as
its enemy. Demands for laissez faire became common and overt, as did denigration of
democratic government. The consumers’ democracy transformed into Democracy, Inc., a
democratic system dominated by wealthy individuals and corporations.10
The conservative justices of the Roberts Court have stamped Democracy, Inc., with a
constitutional imprimatur. In the first-amendment context, Citizens United v. Federal Election
Commission and its progeny best emblematize the Court’s acceptance and bolstering of
______________________________
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Democracy, Inc.11 Those cases prohibit governments from limiting monetary expenditures on
political campaigns. Thus, corporations and other wealthy entities (including individuals) can
spend astronomical (unlimited) sums of money to influence elections and government officials.
Indeed, the private sphere has become so bloated with power that it has, in effect, subsumed the
public sphere.
Ironically, then, the Roberts Court conservatives, who frequently insist that originalism is
the proper method of constitutional interpretation,12 have betrayed one of the most fundamental
principles of the framers’ constitutional scheme. The framers were pragmatic realists who
rejected utopian thinking, whether in relation to civic republican government or laissez-faire
economics. As realists, they envisioned a (republican) democratic-capitalist system with a
balance between the public and private spheres. The framers wanted virtuous citizens and
government officials to pursue the common good in the public sphere, but they had learned that a
government relying on virtue alone would fail. Many citizens would pursue their own passions
and interests rather than virtue and reason. To be a self-interested striver in the private economic
sphere, the framers believed, was legitimate and beneficial. Yet, they feared that the unrestrained
pursuit of self-interest in the public sphere would scuttle the American experiment in republican
government and capitalist economics. Thus, the framers aimed for a balance between property
rights and government power. Unlike the Roberts Court conservatives, they never treated wealth
and property rights as sacrosanct. The conservative justices, therefore, not only misinterpret the
Constitution but do so in a dangerous manner. The framers believed the American democraticcapitalist system could not survive if the private sphere subsumed the public. In fact, the tragic
history of the early-twentieth century in the United States and other countries suggests that the
framers astutely recognized the need for balancing individual rights and government power.
______________________________
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Part I of this Article first explains the framers’ desire to establish a republican democracy
that balanced between the public and private spheres. This Part then describes the evolution of
republican democracy during the nineteenth and early-twentieth centuries. Part II explains the
development of pluralist democracy during the 1930s and the concomitant emergence of free
speech as a constitutional lodestar. Part III explores the evolution of pluralist democracy after
World War II while paying particular attention to the influence of the Cold War. Part IV focuses
on the end of the Cold War and the rise of Democracy, Inc. This Part examines how the Roberts
Court conservatives have endorsed Democracy, Inc. Part V analyzes the Roberts Court’s betrayal
of fundamental constitutional principles. The framers’ pragmatic desire for balance, the history
of the early-twentieth century, and the arguments of numerous political philosophers and social
theorists all suggest that the conservative justices’ support for Democracy, Inc., their emphasis
on economic rights and the marketplace, threatens to undermine the democratic-capitalist
system. Part VI, the conclusion, discusses whether the framers deserve blame or praise, in light
of the Court’s current interpretation of the Constitution.
Three caveats are in order at the outset. First, this Article describes free-speech
developments as arising from a law-politics dynamic. That is, neither pure law nor raw politics
determines Supreme Court votes and decisions. Rather, in free-speech as well as other cases, the
justices sincerely interpret the constitutional text and other law, but the justices’ respective
political horizons always influence how they interpret the law. Consequently, I discuss the
reasoning and the doctrines in the justices’ opinions—because the law matters—but I also
discuss the justices’ political orientations—because politics matters.13 Second, exactly because
politics matters, changes in Court personnel also matter. Starting with the appointment of Warren
Burger as Chief Justice in 1969, the Court as a whole has gradually shifted rightward. This
______________________________
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description of the Court’s conservative movement requires, of course, the designation of
individual justices as either conservative or liberal; these designations are based on quantitative
rankings of the justices’ political ideologies.14
Third, legal doctrine does not describe the sum-and-substance of free expression, even if
one accounts for the influence of politics on doctrine. A complete understanding of free
expression requires attention to two competing traditions: a tradition of dissent and a tradition of
suppression. The tradition of dissent recognizes the American ethos of speaking one’s mind,
without fear of government punishment. For instance, a well-developed legal doctrine of free
expression did not exist in the 1790s, but a robust de facto liberty nonetheless flourished. Many
Americans believed they could openly criticize the government and its officials with impunity.
Yet, alongside this tradition of dissent, one must recognize a countervailing tradition of
suppression. Whereas Americans have reasonably expected to speak their minds, without
penalty, many (and often the same) Americans simultaneously have been quick to suppress
social and cultural outsiders, whether based on race, religion, or otherwise. Suppression has often
operated through unofficial but nonetheless effective mechanisms. Mob violence, tar-andfeathering, and chasing outsiders from town have been common and widely accepted means of
suppressing those who seem to diverge too far from the mainstream. In fact, both these traditions
have roots reaching back before the constitutional framing. During the Revolution, Patriots
enjoyed a full sense of free expression; American newspapers were filled with encomiums to the
glories of a free press.15 “There is nothing so fretting and vexatious; nothing so justly terrible to
tyrants, and their tools and abettors, as a free press,” proclaimed Samuel Adams in the Boston
Gazette.16 “The reason is obvious; namely, because it is as it has been very justly observ’d [to
______________________________
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be] ‘the bulwark of the People’s Liberties.’”17 Yet, those same Americans were quick to suppress
the views of Tories who wanted to voice their support for the British. At the direction of the
Continental Congress, numerous towns even created Committees of Observation or Inspection
that monitored the output of suspected Tory printers, thus often scaring Tories into silence.18
Many of the most important nineteenth-century struggles over free expression, particularly those
involving abolition and slavery, took place outside the courts—sometimes in Congress but
sometimes in less formal settings—and thus revolved more around the traditions of dissent and
suppression than around the legal doctrine of free expression.19 Regardless, for purposes of this
Article, legal doctrine is more central than the traditions. A general point about the relationship
between legal doctrine and the traditions is worth adding, however. Throughout the republican
democratic era, free-expression doctrine resonated more closely with the tradition of suppression
than with the tradition of dissent, while during the pluralist democratic era, the opposite has been
true.
I. Republican Democracy and Free Expression
A. An Emphasis on Balance
From the constitutional framing until the early-twentieth century, American government
was republican democratic.20 Citizens and elected officials were supposed to be virtuous. In the
political realm, that is, they were to pursue the common good or public welfare rather than their

______________________________
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own “partial or private interests.”21 The Preamble of the Constitution memorialized the
government goal of the common good: “We the People” were to “promote the General Welfare.”
When citizens or officials used government institutions to pursue their own interests, then the
government was corrupt. Groups of like-minded citizens who corrupted the government were
deemed factions, whether constituted by a majority or a minority of citizens. In Federalist,
Number 10, James Madison described a faction as “a number of citizens, whether amounting to a
majority or a minority of the whole, who are united and actuated by some common impulse of
passion, or of interest, adverse to the rights of other citizens, or to the permanent and aggregate
interests of the community.”22
For many decades after the Revolution, Americans believed they were especially wellsuited for republican democratic government. An agrarian economy where “almost every man is
a freeholder” engendered a rough material equality, unknown elsewhere in the world, and this
material equality in turn engendered a culture of political equality.23 “I think our governments
will remain virtuous for many centuries,” wrote Thomas Jefferson, “as long as they are chiefly
agricultural; and this will be as long as there shall be vacant lands in any part of America.”24
Plus, with an overwhelming number of Americans being committed to Protestantism and tracing
their ancestral roots to Western or Northern Europe, the people seemed sufficiently

______________________________
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homogeneous to join together in the pursuit of the common good.25 Of course, not all Americans
were white Protestant Anglo-Saxon male property owners. Nevertheless, exclusion preserved at
least a surface homogeneity. According to republican democratic theory, non-virtuous
individuals (or non-virtuous societal groups) would be unwilling to forgo the pursuit of their own
private interests. Instead, they would form factions bent on corrupting republican democratic
government.26 Significantly, then, an alleged lack of civic virtue could supposedly justify the
forced exclusion of a group from the polity. On this pretext, African Americans, Irish-Catholic
immigrants, women, and other peripheral groups were precluded from participating in republican
democracy for much of American history. To take one instance, when large numbers of Roman
Catholic immigrants began coming to the United States in the mid-nineteenth century, Protestant
nativists condemned the immigrants as “unfit for citizenship.”27 “‘Protestantism favors
Republicanism,’” declared Samuel Morse, “whereas ‘Popery’ supports ‘Monarchical power.’”28
Thus, although the concepts of virtue and the common good typically remained nebulous in the
abstract, they closely mirrored mainstream white, male, Protestant values and interests in
concrete political (and judicial) contexts.
If the constitutional framers had an overarching goal, it was to achieve balance: balance
between government power and individual rights, especially as related to property and wealth.29
A decade earlier, the American Revolutionaries had believed the people and their elected
______________________________
25
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officials would naturally be virtuous. The experiences of the 1780s, however, had demonstrated
to the framers that the majority and their officials too often used government power to satisfy
their own interests, thus threatening the property rights of others.30 That was the lesson of
Shays’s Rebellion in Massachusetts, where indebted landowners sought government refuge for
money owed. John Jay wrote to George Washington: “Private rage for property suppresses
public considerations, and personal rather than national interests have become the great objects
of attention. Representative bodies will ever be faithful copies of their originals, and generally
exhibit a checkered assemblage of virtue and vice, of abilities and weakness.”31 Consequently,
the framers sought to construct a constitutional system that would provide sufficient protection
for property and other individual rights, yet simultaneously, they still believed in republican
democratic government in pursuit of the common good.
The key to maintaining a balance between government power and individual rights lay in
a conceptual separation between two spheres: that of civil society or the private sphere, and that
of government or the public sphere.32 In the private sphere, individuals would naturally act as
self-interested commercial and economic strivers. If people enjoyed liberty, then they would
revel in their passions and interests. The strongest and most enduring interest was economic
(property and wealth).33 Moreover, the framers recognized that many if not most citizens would
______________________________
30
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be motivated to pursue their own passions and interests not only in the commercial or private
world but also in the public world. From the framers’ perspective, factions would inevitably form
and seek to control government. Nevertheless, even though liberty and property caused
factionalism—Madison metaphorically explained that “[l]iberty is to faction what air is to
fire”—protecting such individual rights should be, said Madison, “the first object of
government.”34 Indeed, private ownership of property or similar economic wealth was a
prerequisite to an individual’s full participation in the government realm under all but one of the
state constitutions in effect in 1787.35 In Maryland, for instance, suffrage was extended only to
those “freemen … having a freehold of fifty acres of land [or] having property in this State above
the value of thirty pounds current money.”36 Private ownership of property or other wealth
supposedly established one’s independence, necessary for the disinterestedness of civic virtue.37
Wealth gave one a sufficient “stake in society” or concern for the common good so as to justify
the power to vote and to hold office.38 Moreover, by the time of the framing, a type of privatesphere or social virtue was beginning to emerge. This incipient notion of virtue, distinct from the
civic virtue associated with civic republican government, suggested that the individual pursuit of
self-interest in the private sphere could itself further the common good, though at that time, such
self-interest still had to be tempered by a benevolent and decent Protestant civility.39
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Despite their concern for economic interests and the private sphere, the framers insisted
that virtue and reason could and should overcome passion and interest in public affairs.
Therefore, government could and should be conducted in accord with civic republican
principles.40 The framers believed in the existence of a virtuous elite—including themselves—
who would pursue the common good in the public sphere even while pursuing their own interests
in the private sphere.41 Hamilton believed that many people were disinclined to become involved
in public affairs in the first place.42 But in a properly structured constitutional system, the people
would at least sometimes elect the virtuous elite to public offices. And in the event that an
insufficiently virtuous individual were elected, the system would be structured to control the
“effects” of self-interest and factionalism.43 “The aim of every political constitution is, or ought
to be,” Madison declared, “first to obtain for rulers men who possess most wisdom to discern,
and most virtue to pursue, the common good of the society; and in the next place, to take the
most effectual precautions for keeping them virtuous whilst they continue to hold their public
trust.”44 What types of precautions could be taken? Mechanisms such as federalism, separation
of powers, bicameralism, and checks and balances dispersed power among a multitude of
government institutions, departments, and officials.45 “[T]he constant aim is to divide and
arrange the several offices in such a manner as that each may be a check on the other—that the
meaning of virtue and the common good); Isaac Kramnick, Republican Revisionism Revisited, 87 Am. Historical
Rev. 629, 662 (1982) (emphasizing changing notion of virtue).
40
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private interest of every individual may be a sentinel over the public rights.”46 In other words, the
Constitution dispersed power among so many institutions, departments, and officials that the
self-interested grasping of one would inevitably be met by the self-interested grasping of another.
The framers designed the Constitution to channel self-interest, as much as possible, toward the
pursuit of the common good. The government would act for the common good or not act at all.47
Both the public and private spheres were important to the framers; hence, their desire for
balance.48 A constitutional system that unduly favored either sphere could not long survive. If the
private interests and passions of the people were ignored, the government system would be
divorced from reality. The people were not so uniformly virtuous that they would not seek to use
government for their own advantages. “[A] nation of [virtuous] philosophers,” Madison
explained, “is as little to be expected as the philosophical race of kings wished for by Plato.”49 At
the Constitutional Convention, Hamilton emphasized that utopian conceptions of human nature,
depicting people as pristinely virtuous, were dangerous. “We must take man as we find him,”
Hamilton said.50 “A reliance on pure patriotism had been the source of many of our errors.”51
Hamilton and the other framers had become hardheaded realists, pragmatic about politics.52 As
such, they realized the constitutional system needed to protect against likely efforts to use the
government for corrupt purposes. But if the goal of principled government for the common good
______________________________
46

Id.

47

See White, supra note 37, at 83-84 (emphasizing that Constitution was designed to encourage virtue among
government officials).
48

See Pauline Maier, The Revolutionary Origins of the American Corporation, 50 William & Mary Q. 51, 81-82
(1993) (emphasizing the founders’ interest in both private economic activity and the public weal).
49
50
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The Federalist No. 49 (James Madison).
1 Farrand, supra note 30, at 376 (June 22, 1787).
Id.
Peter Gay, 2 The Enlightenment: An Interpretation 170, 566 (1969).
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was jettisoned, if the people and their elected officials could not act virtuously, then “nothing
less than the chains of despotism” would be possible.53 Ultimately, then, the framers hoped that
the constitutional structures would promote the virtuous pursuit of the common good in the
public sphere while simultaneously protecting individual rights and liberties in the private
sphere.54
To be sure, property rights—the prototypical private right—were enigmatic, shifting
sands beneath the framers’ feet. On the one hand, private property was a given in American
society, and some ownership of property or other wealth seemed to be necessary for civic virtue.
On the other hand, greed for excessive property—a trait common to many—was often the root
source of factionalism and corruption. Thus, the framers wanted balance, but they knew it would
not be easily achieved. To attain the proper balance, they needed to construct an integrated
system consisting of a liberal society and a republican government.55 If they failed to construct
such an integrated system, with balance between the public and private spheres, then the entire
republican democratic-capitalist society would likely crumble. From the framers’ viewpoint,
history proved that every society eventually decayed. If, therefore, they failed to attain their goal,
America would prematurely die. The nation was at a moment of crisis.56
Significantly, though, while the framers sought balance between the public and private,
the two spheres were neither completely separate nor exactly equal. Constitutional provisions
such as the commerce clause clearly anticipated that the government would sometimes be
explicitly involved in private-sphere affairs. More precisely, the framers believed the
______________________________
53
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The Federalist No. 10 (James Madison); The Federalist No. 14 (James Madison).
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government could diminish or infringe on individual rights and liberties if the government acted
in pursuit of the common good (and otherwise acted consistently with the Constitution). In this
sense, the balance was skewed in favor of the public over the private. James Wilson stated: “[N]o
government, either single or confederated, can exist, unless private and individual rights are
subservient to the public and general happiness of the nation.”57 The fifth amendment in the Bill
of Rights—“nor shall private property be taken for public use without just compensation”—
illustrates this key point. On the one hand, the Constitution unequivocally protected private
property, but on the other hand, the government could still take private property for public use—
that is, to promote the common good. To be sure, under the fifth amendment, the government
was required to pay just compensation for a taking. But the government was otherwise permitted
to regulate property and the economic marketplace—anything short of an actual taking—without
paying compensation, so long as the regulation was for the common good.
DISCUSS HAMILTON’S REPORT ON MANUFACTURES.
In short, under republican democracy, the pursuit of the common good both empowered
and limited the government.58 This was as true at the state and local levels as at the national
level. Government could act in almost any manner—even taking property—so long as it was for
the common good, but simultaneously, government could not act unless it was for the common
good. In fact, throughout much of the nineteenth century, a “well-regulated” or “well-ordered
society,” including a well-regulated marketplace, was understood to evince republican
democratic government.59 During this era, economic marketplaces were local, for the most part.
______________________________
57
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Rudimentary transportation and communication technologies limited the development of a
national marketplace until after the Civil War. Thus, municipal and state governments frequently
exercised their police powers to regulate the economy, particularly in the antebellum decades.60
Such regulations could be purely promotional—intended to generate economic activity—or
restrictive, or both.61 Moreover, regulations were rarely, if ever, neutral; instead, some in society
would be favored over others.62
Given the frequency and effects of economic regulations, individuals sometimes
challenged the legality (or constitutionality) of government actions. These judicial challenges
often invoked state-constitution due-process clauses or the analogous law-of-the-land provisions,
but they also sometimes relied on common law or natural law principles.63 Regardless of the
specific legal foundation for the challenge, the key to the typical judicial analysis was the
categorization of the government purpose: Was it for the common good—which was
permissible—or was it merely for the benefit of one private interest over another—which was
impermissible? The law could not be allowed to take wealth from one societal group and transfer
it to another group for no reason other than that the favored group controlled the government.
Chief Justice Stephen Hosmer of Connecticut phrased this judicial approach in typical terms: “If
the legislature should enact a law, without any assignable reason [read: the common good],
______________________________
60

Novak, supra note 58, at 10, 86, 237 (emphasizing local control, especially over economic relations).
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taking from A. his estate, and giving it to B., the injustice would be flagrant, and the act would
produce a sensation of universal insecurity.”64
Federal and state courts consistently upheld government actions in pursuit of the common
good, even when they allegedly infringed on individual rights and liberties, including the right to
property. For instance, in an 1845 case, an entrepreneur sought to sell poultry in Boston that he
had acquired in New Hampshire.65 He ran afoul, however, of strict municipal regulations on the
marketplace. Specifically, the city required a seller to show “that all the said articles are the
produce of his own farm, or of some farm not more than three miles distant from his own
dwelling-house.”66 The seller objected, contending that “the by-law is contrary to common right,
in restraint of trade, against public policy, unreasonable and void.”67 The court upheld the
regulations, with an opinion by Lemuel Shaw. Shaw reasoned that the city necessarily had the
power to “control” its “accommodations” for sales so “as best to promote the welfare of all the
citizens.”68 Shaw concluded: “[W]e think [the regulations] are well calculated to promote the
public and general benefit,” notwithstanding the restrictions on the economic marketplace.69
Chancellor James Kent of New York succinctly summarized this fundamental judicial

______________________________
64

Goshen v. Stonington, 4 Conn. 209, 221 (1822). For additional examples, see State Bank v. Cooper, 10 Tenn. 599
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perspective: “[P]rivate interest must be made subservient to the general interest of the
community.”70
During this time period, legal rights to free speech and a free press were no different from
other individual rights. State constitutions, as well as the national Constitution, protected
citizens’ rights to free expression, but government could always limit such rights if in pursuit of
the common good. As it was often phrased, individuals enjoyed rights to speech and press but
were nonetheless responsible for abuses of those freedoms.71 Liberty was not equivalent to
license.72 The lower courts, consequently, developed free-expression doctrine consistent with
these republican democratic principles, recognizing government power to punish speech or
writing if such punishment would further the common good. This republican democratic
approach engendered the bad tendency doctrine or test: Criminal punishment would be for the
common good and therefore permissible if the speech or writing had a bad tendency or likely
pernicious consequences.73
B. Changing Conceptions of Virtue and the Common Good: Corporations and
Laissez Faire

______________________________
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readily upheld numerous government actions, the republican concept of limited government was not specious. E.g.,
State Bank v. Cooper, 10 Tenn. 599 (1831) (invalidating law creating special court for Bank of Tennessee); Pingrey
v. Washburn, 1 Aik. 264, 15 Am.Dec. 676 (1826) (invalidating turnpike toll law).
71

For instance, the Pennsylvania Constitution stated: “[E]very citizen may freely speak, write, and print on any
subject, being responsible for the abuse of that liberty.” Constitution of Pennsylvania (1838), reprinted in 2 Poore,
supra note 21, at 1557, 1564. For similar constitutional provisions, see Constitution of Arkansas (1836), reprinted in
1 Poore, supra note 21, at 101, 102; Constitution of Delaware (1831), reprinted in 1 Poore, supra note 21, at 289,
289; Constitution of Illinois (1848), reprinted in 1 Poore, supra note 21, at 449, 467.
72
73

E.g., State v. Van Wye, 136 Mo. 227, 37 S.W. 938, 939 (1896).

The bad tendency test first emerged as a truth-conditional standard. As articulated by Judge James Kent in People
v. Croswell, 3 Johns. Cas. 337 (N.Y. Sup. Ct. 1804), truth was a defense to a charge of criminal libel but only if the
defendant published for good motives and justifiable ends. If the published material was either false, or true but with
bad tendencies, then it was criminally punishable. E.g., Castle v. Houston, 19 Kan. 417 (1877); Perkins v. Mitchell,
31 Barb. 461 (N.Y. Sup. 1860); Commonwealth v. Morris, 3 Va. 176 (1811).

- 21 -

The basic principles of republican democracy predominated throughout the nineteenth
century. Yet, the specific understandings of virtue and the common good changed during that
time. For example, whereas many framers believed that virtue was concentrated in an elite
segment of American society, a growing number of Americans began to believe during the earlynineteenth century that virtue was shared equally by all common people (particularly by white
Protestant men).
****
Partly in response to these interrelated changes in American society and culture, a
growing number of individuals began to infuse the concept of the common good with a stronger
emphasis on laissez-faire economic thinking.74
****
The shift toward a laissez-faire tinged common good did not substantially affect the
judicial doctrine of free expression. The U.S. Supreme Court first began to consider freeexpression issues in the late-nineteenth and early-twentieth centuries, and like other courts, the
Court interpreted free speech and a free press pursuant to republican democratic principles.75
Thus, the Court consistently allowed the government to punish speech or writing that engendered
bad tendencies because such expression undermined virtue and contravened the common good.76
****
II. Pluralist Democracy Saves the United States and Invigorates Free Expression

______________________________
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By the early-twentieth century, multiple pressures threatened democracy not only in the
United States but also in Europe. In the United States, continuing industrialization, immigration,
and urbanization further strained the republican democratic system. From 1910 through 1914,
approximately one million immigrants arrived annually.77 During the years of World War I,
immigration diminished, but then resumed its high rate after the war, with over 800 thousand in
1921 and over 700 thousand in 1924.78 Meanwhile, in 1920, the urban population for the first
time surpassed the rural, with approximately 54 million urban residents and approximately 51
million rural.79
Cracks in the republican democratic edifice started to show in the 1920s. Many old-stock
Americans who had grown disgruntled with the changing makeup of the nation sought to strike
back by suppressing or excluding racial, ethnic, and religious outsiders. Many of these old-stock
Americans viewed Southern and Eastern European immigrants as racially inferior and as
incapable of virtuous citizenship.80 In this vein, President Calvin Coolidge declared that the
“ability for self-government is arrived at only through an extensive training and education. In our
own case it required many generations.”81 Prohibition, adopted in 1919, manifested an attempt to
save traditional America. Although the temperance movement had existed for decades, the nation
finally ratified Prohibition as a blow against the ostensibly foreign immigrant cultures.82 Even
______________________________
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the Ku Klux Klan reemerged, open only to “native born, white, gentile Americans.”83 Its
membership surged as many old-stock Americans, disregarding the organization’s vigilante
outbursts, viewed the Klan as a fraternal order.84 In truth, though, the Klan aimed to be a
“militant wing of Protestantism” enforcing “100 percent Americanism,” particularly “the
Protestant moral code.”85 Significantly, in 1921, a new immigration law imposed a quota system,
which would be tightened in 1924.86 The unequivocal purpose of these quotas was to slash
immigration from Southern and Eastern Europe while still allowing it from Northwestern
Europe. The House Committee Report for the 1924 legislation explicitly declared that the quota
manifested “an effort to preserve, as nearly as possible, the racial status quo in the United States.
It is hoped to guarantee, as best we can at this late date, racial homogeneity.”87
A. American Democracy Transforms: Reconciling the Public and Private
Whatever the wary old-stock Americans had hoped to accomplish, other forces for
change were at work, apparent when one places the United States within the wider context of
western industrialized nations. All these nations, including the United States, suffered through
World War I—indeed, the European nations were at war for more than four years. And these
same nations would soon be swept into a vortex of additional tragedies: the Great Depression,
World War II, and the Holocaust. Of course, no single cause can explain all of these cascading
catastrophes. Each was a complex event with multiple intertwined causes. Nevertheless, the
widespread laissez-faire ideology stands as a persistent, significant, and even overarching causal
______________________________
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link among these disasters.88 More specifically, laissez-faire ideology contributed in two primary
ways to social and economic instability in the domestic and international realms. First,
domestically, laissez-faire thinking provokes many individuals and groups to oppose any type of
social welfare laws, no matter how important or necessary such laws otherwise appear to be. And
frequently, social welfare laws are desperately needed to help offset the economic inequities that
naturally develop in capitalist societies.89 Yet, laissez-faire ideologues simply cannot square
social welfare and other economic interventions with their desire for a completely free and open
marketplace. Second, internationally, laissez-faire ideology leads nations to link themselves
together with devices such as the gold standard in order to engender and protect an international
marketplace. But if economic or social disaster strikes one nation, its reverberations are then
likely to shake many other nations as well.90
Laissez-faire thinking unquestionably remained strong in America throughout the 1920s
as true believers incessantly criticized government regulations.
****
In many instances, Americans translated their discontent with government into criticisms
of specific democratic practices. For decades, old-stock Americans had complained that
spreading the vote had undermined republican democratic government. Tiedeman had lamented
that the spread of “universal suffrage” allowed “the great army of discontents” to oppress the
rights of the minority through social welfare legislation.91 In the early-twentieth century,
______________________________
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electoral reforms purposefully diminished voter participation, especially in poor and immigrant
urban communities.92 These reforms were often justified as eliminating corruption or producing
“a more competent electorate,” yet they typically tightened voting requirements.93 Measures
“included the introduction of literacy tests, lengthening residency periods, abolishing provisions
that permitted noncitizen aliens to vote, restricting municipal elections to property owners or
taxpayers, and the creation of complex, cumbersome registration procedures.”94 In 1923, for
example, New York State implemented a “scientifically devised” examination that, in theory,
screened new voters for intelligence and literacy, but in practice, blocked thousands of would-be
voters.95 And in the South, mechanisms such as poll taxes and literacy tests successfully
disenfranchised most African Americans.96 In presidential elections, voter turnout after the Civil
War sometimes had reached above eighty percent, but in 1920 and 1924, it fell below fifty
percent.97 Even so, William B. Munro, former president of the American Political Science
Association, advocated to limit suffrage in 1928. “About twenty percent of those who get on the
voters’ list have no business to be there,” he declared.98 “Taking the country as a whole, the total
number of these interlopers must run into the millions.”99 Walter Lippmann, too, had grown
disenchanted with democracy. “[T]he number of mice and monkeys known to have been
______________________________
92
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deceived in laboratories is surpassed only by the hopeful citizens of a democracy,” Lippmann
lamented. “Man’s reflexes are, as the psychologists say, conditioned. And, therefore, he responds
quite readily to a glass egg, a decoy duck, a stuff shirt or a political platform.”100
Criticisms of democratic government go hand-in-hand with laissez faire. Quite simply,
laissez faire assumes that the best government is minimal or even no government. One cannot
maintain an unregulated economic marketplace unless the government stops regulating. Thus,
the less government, the better—whether government is democratic or otherwise.101
****
Thus, rational economic action and thinking—the rational pursuit of profit accompanied
by laissez-faire ideology—can have unexpected and disastrous consequences: the undermining
and even destruction of democratic government (and in turn, the destruction of the capitalist
economy). Historical evidence of this inverse relationship—economic rationalism and laissezfaire ideology weakening democratic government—is all too prevalent during the first half of the
twentieth century. As explained by the economic historian, Karl Polanyi, the connection between
laissez faire and government collapse is complex; the inverse relationship is neither simple nor
direct.102 In democracies, efforts to impose a laissez-faire system frequently generate a backlash
of social welfare laws intended to ameliorate the harsh realities of an industrial marketplace.103
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For example, in the United States, Progressivism emerged as laissez-faire ideology rose to new
heights in the early-twentieth century. But the tension between laissez faire and social welfare
can stretch society like an “elastic band,” and in some circumstances, the band snaps,
destabilizing the entire democratic-capitalist system.104
From this perspective, the rapid onset of World War I in 1914 was understandable.105
Early in the twentieth century, the unregulated international market glimmered beneath a veneer
of wealth, but it nonetheless engendered economic winners and losers.106 Neither all nations nor
all people within specific nations benefitted, yet gross inequalities typically went unremedied.
Consequently, the world, including Europe, was not as peaceably stable as it appeared.
****
In the United States, American democracy ultimately proved more resilient than most
European types. Yet, as the republican democratic regime crumbled in the U.S., a remarkable
number of Americans suggested that fascism or communism might provide a workable
alternative.107 Many worried that democratic government was, quite simply, too “unintelligent
and inefficient” to respond to the economic crisis of the Depression.108
****
The new pluralist democratic regime, manifested in the New Deal, repudiated laissez
faire, at least temporarily. FDR recognized that as a capitalist system approached a laissez-faire
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reality, it became self-destructive.109 As the constitutional framers had posited, the public and
private spheres need to remain in a relative balance in order for a democratic-capitalist system to
be sustained. The dream of a pristine private sphere and shrunken public sphere becomes
dangerous if implemented.
****
Thus, to save the American democratic-capitalist system, the national government in the
1930s expanded and centralized power.110 Under pluralist democracy, the government opened to
multiple interests and values, so when those interests aligned properly, the government could
reach deeply into the realms of economy and society—without constitutional question.111 In
other words, the supposedly preexisting and objective substantive goal of the common good no
longer limited the government. Rather, government goals and limits were established through the
pluralist democratic process itself.
****
Conservatives reacted inconsistently as pluralist democracy and the New Deal unfolded.
Some protested when the U.S. went off the gold standard early in FDR’s first term, on June 5,
1933.112 No less than the Budget Director Lewis Douglas, a Roosevelt appointee, pronounced,
“This is the end of Western civilization.”113 Yet, some conservatives eventually praised the New
Deal’s reconciliation of the public and private spheres.114 The earliest neoliberals, emphasizing
______________________________
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individual liberty and human dignity, acknowledged the need for government action to preserve
the economic marketplace.115 Among those neoliberals, even Milton Friedman initially
renounced the nineteenth-century conception of laissez faire.116 Nevertheless, for much of the
1930s, conservative Supreme Court justices resisted the transition to pluralist democracy and
attempted to continue enforcing republican democratic principles.117 This judicial resistance
provoked Roosevelt’s court-packing proposal, a blatant political gesture intended to compel the
justices to accept the New Deal and (implicitly) pluralist democracy. By the end of the decade,
though—the turning point is usually deemed to be 1937—the Court had accepted the transition
and stopped attempting to uphold the republican democratic principles of virtue and the common
good. Around this same time, political theorists began to explicate the new practices and
institutions of democracy. The foundation for the incipient democratic theory was the scholarly
embrace of relativism. While fascist governments, such as in Nazi Germany, claimed knowledge
of objective values and forcefully imposed those values and concomitant goals on their peoples,
democratic governments allowed their citizens to express diverse values and goals. The key to
democracy lay not in the specification of supposedly objective goals, such as the common good,
but rather in the following of processes that allowed all citizens to voice their particular values
and interests within a free and open democratic arena.
B. Pluralist Democratic Theory: Free Expression Becomes a Constitutional
Lodestar
During and after World War II, numerous political and constitutional theorists celebrated
pluralist democracy as the best means for accommodating “our multigroup society.”118 These
______________________________
115
116
117
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theorists viewed the explanation and justification of pluralist democracy as a necessary defense
of American democracy, first in opposition to the Nazis and other fascist regimes and then in
opposition to the Soviets and its Cold-War totalitarian allies.119 As the theorists explained, the
only way to determine public values and goals is “through the free competition of interest
groups.”120 By “composing or compromising” their different values and interests,121 the
“competing groups [would] coordinate their aims in programs they can all support.”122
Legislative decisions therefore turned on negotiation, persuasion, and the exertion of pressure
through the normal channels of the democratic process.123 But with individuals and groups all
pursuing their own respective interests, what would prevent the society from splintering into
embattled segments, each invigorated with growing enmity of others? Numerous theorists agreed
that only a democratic culture could sustain the inevitable interest-group conflicts of pluralist
democracy.124 Engendered by widespread middle-class economic attitudes and the lack of
entrenched aristocratic and proletariat classes, American culture instilled citizens with the “rules
of the game” for the “democratic mold.”125 In the 1950s, Daniel Boorstin argued that the
“genius” of American politics lay not in any philosophy but in a “genuine community of our
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values,”126 a “common faith” in the negotiations and compromises of pluralist democracy.127
Indeed, faith in democracy—the democratic culture—might have helped save American
democracy in the 1930s. When other democracies degenerated into authoritarian regimes,
American democracy underwent a significant institutional transformation but nonetheless
managed to survive.128
In the Cold War period, no one articulated pluralist democratic theory more
comprehensively than Robert A. Dahl.129
****
The most important component of the process, according to Dahl, is “effective
participation”: Citizens must have “adequate” and “equal” opportunities “for expressing their
preferences … for placing questions on the agenda and for expressing reasons for endorsing one
outcome rather than another.”130 If these free-expression rights are absent, Dahl insisted, then
“the democratic process does not exist.”131 Dahl, it should be pointed out, was neither the first
nor the last political (or constitutional) theorist to accentuate the importance of free expression
within the pluralist democratic regime. To the contrary, a long line of scholars and justices
committed to this self-governance rationale for protecting free speech and writing.132
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Pursuant to the self-governance rationale, no liberty or right—not even voting—is more
crucial to the pluralist democratic process than free expression. Free speech and writing allow
diverse groups and individuals to contribute their views in the pluralist political arena. If
government officials interfere with the pluralist process, if they dictate or control public debates,
then they skew the democratic outcomes and undermine the consent of the governed. In his
book, Free Speech and Its Relation to Self-Government, Alexander Meiklejohn emphasized that
the need to protect political expression “springs from the necessities of the program of selfgovernment,”133 or in other words, from “the structure and functioning of our political system as
a whole.”134 Under pluralist democracy, free expression became a constitutional “lodestar.”135
III. Pluralist Democracy Evolves: Free Expression, Judicial Conservatism, and the
Cold War
Pluralist democracy evolved after emerging in the 1930s. As with republican democracy
during the nineteenth and early-twentieth centuries, pluralist democracy retained its basic
principles but changed in its details and applications. In this Part of the Article, I focus on two
interrelated factors that contributed significantly to the evolution: the Cold War, and the
consumer culture. Also, this Part explains how interpretations of free speech—particularly,
conservative interpretations—have shifted over time, partly because of the changes in pluralist
democracy.
Conservative interpretations of free speech are best understood within the broader context
of post-World War II political developments. After the war, two primary strands of American
political conservatism emerged: traditionalism and libertarianism.136 Traditionalists reacted, in
______________________________
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particular, against the pluralist democratic commitment to ethical relativism. Whereas liberals
increasingly celebrated the diverse values and interests roiling through a multicultural America,
traditionalists emphasized moral clarity: a need to specify and cultivate the traditional values that
had made America exceptional.137 Meanwhile, libertarians reacted against the expanding power
of the national government. Thus, liberals might advocate to continue and strengthen New Deal
(and subsequently, Great Society) social programs, but libertarians maintained that government
power diminished individual liberty and dignity. And from the libertarian standpoint, individual
liberty was the root source of American vitality, creativity, and power.138 One important
manifestation of libertarianism was neoliberalism, which emphasized economic liberty and drew
partly from classical liberal thinkers such as Adam Smith.139 As already mentioned, early
neoliberal thought began to emerge before World War II, and at that stage, it accepted
government intervention in the market. But after the war, neoliberalism transformed, rapidly
becoming more assertively libertarian and anti-government.140
Traditionalism (now, sometimes called social conservatism) and libertarianism united
loosely in their opposition to liberalism and pluralist democracy. Nevertheless, traditionalism,
with its emphasis on moral clarity, and libertarianism, with it emphasis on individual liberty,
inevitably clashed in numerous situations.141 Quite simply, the promotion of specific moral
values sometimes decreased the degree of individual freedom, and vice versa. To be sure, some
conservatives, including prominent neoconservatives, attempted to harmonize these conflicting
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goals for the sake of political advantage.142 Ultimately, though, such harmonizing was tenuous
and fortuitous. In many if not most circumstances, traditionalism and libertarianism push in
opposite directions.143
A. The Early-Cold War, Free Expression, and Moral Clarity
By the late 1930s, with pluralist democracy firmly entrenched, a broad-based coalition
had emerged to support the protection of civil liberties. Many political conservatives reacted to
the expanding power of the national government by aligning themselves with this coalition.144 If
the government, now seemingly controlled by diverse political outsiders, was reaching into new
realms, especially of economic activity, then conservatives recognized that the courts and civil
liberties might usefully shield them from government control. In 1938, the president-elect of the
American Bar Association reminded lawyers that civil liberties protect the “wealthy and
privileged,”145 while renowned corporate lawyer, Grenville Clark, encouraged “conservatives” to
be “intelligent, enlightened guardians of … civil rights.”146 This conservative backing for civil
liberties bolstered the transformation of free speech into a constitutional lodestar.
But conservative support for civil liberties was brief. Pressure to suppress speech and
writing increased during World War II and the Cold War, and led to the unraveling of the broad
civil-liberties coalition.147 During the 1940s and 1950s, conservatives frequently reasoned that
______________________________
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government interests outweighed free-expression interests and thus justified suppression. For
instance, in Minersville School District v. Gobitis, decided in 1940, with war looming, the Court
upheld mandatory flag salutes.148 A Pennsylvania school board required teachers and students to
salute the flag and recite the pledge of allegiance. When the Gobitis children, aged twelve and
ten, refused to participate in the daily ceremony, they were expelled. The Gobitis family argued
that the school board had violated the children’s rights to free exercise of religion and free
expression. The Court concluded, though, that a societal interest in unity and security
outweighed both first-amendment rights.149
The Court would soon overrule itself on the issue of mandatory flag salutes, emphasizing
in West Virginia State Board of Education v. Barnette that free speech is a constitutional lodestar
and that democracy cannot exist without it.150 Yet, the onset of the Cold War immediately after
World War II triggered strong impulses to suppress dissent. For many Americans, the conflict
between the United States and the Soviet Union presented a moral choice between freedom and
democracy, on the one side, and tyranny and communism, on the other.151 In a speech delivered
on March 12, 1947, President Harry Truman announced that the United States would aid all
democratic nations resisting communist takeovers. He justified this policy, which would be
called the Truman Doctrine, in stark moral terms.
At the present moment in world history nearly every nation must choose between
alternative ways of life. … One way of life is based upon the will of the majority, and is
distinguished by free institutions, representative government, free elections, guarantees of
individual liberty, freedom of speech and religion, and freedom from political oppression.
______________________________
148
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The second way of life is based upon the will of a minority forcibly imposed upon the
majority. It relies upon terror and oppression, a controlled press and radio; fixed
elections, and the suppression of personal freedoms.152
From this perspective, any dissent to American principles and policies amounted to an
immoral betrayal of the nation’s interests and the American way of life. By executive order, the
President established a loyalty program for all federal employees. Under this program,
“[m]embership in, affiliation with or sympathetic association with any foreign or domestic
organization … designated by the Attorney General as … Communist, or subversive” constituted
disloyalty that would disqualify the individual from federal employment.153 Loyalty
investigations were means for enforcing traditional American values, including certain less
savory norms such as racism and anti-intellectualism. Loyalty review boards, for example, would
ask: “Have you ever had Negroes in your homes?” Or they might ask: “Do you read Howard
Fast? Tom Paine? Upton Sinclair?” One review board member explained: “Of course the fact
that a person believes in racial equality doesn’t prove that he’s a communist, but it certainly
makes you look twice, doesn’t it?”154
Despite such executive actions, Red baiters, such as Republicans Joseph McCarthy and
Richard Nixon, persistently attacked Truman and the Democrats as being too soft on
communism.155 In 1947, a Republican-controlled Congress overrode Truman’s veto and enacted
the Taft-Hartley Act.156 Apart from its general anti-union purposes, Taft-Hartley required each
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union officer to sign an affidavit declaring that “he is not a member of the Communist Party or
affiliated with such party.”157 Refusal to sign would preclude a union from invoking NLRA
protections and procedures. In American Communications Association v. Douds, decided in
1950, the Supreme Court upheld this affidavit requirement in the face of a first-amendment
challenge.158 Chief Justice Vinson’s majority opinion stressed the specific government interest
(or legislative purpose) behind the statute. Congress had sought to protect the free flow of
interstate commerce from what Communists “have done and are likely to do again,” namely, call
political strikes—labor strikes called to advance political rather than union-employee goals.159
Thus, Vinson reasoned, Congress had imposed the Taft-Hartley affidavit requirement to restrict
harmful conduct, not to restrict unpopular expression. Even so, the Court acknowledged that the
statutory restriction might interfere with the expression of ideas by Communists. Vinson
therefore proceeded to balance the government interest against the infringement of firstamendment freedoms. Concluding that the government interest predominated, the Court
emphasized that Communists remained free to express their beliefs.160 The statute merely sought
to discourage unions from having Communist officers because, once in such a position of power,
they could then call a political strike—a dangerous possibility, particularly in a defense industry.
The first amendment, Vinson concluded, “does not require that [a Communist] be permitted to be
the keeper of the arsenal.”161
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Conservative Republicans in Congress continued to push an anti-Communist agenda. On
September 23, 1950, Congress enacted, again over Truman’s veto, the McCarran Internal
Security Act, which required all “Communist-action” and “Communist-front” organizations to
register with the Attorney General, who then was required to publish the registrants. 162 The Act
further mandated that the Communist organizations divulge the names of their officers and the
sources of their funds; Communist-action organizations also needed to identify their members.163
Meanwhile, the House Committee on Un-American Activities (HUAC) investigated not only
Hollywood insiders, most notoriously, but also doctors, lawyers, musicians, and others.
Thousands of reputations and careers were destroyed. State legislatures, along with HUAC,
investigated Communist influences in the public schools. Local school boards were apt to fire
any teacher subject to an investigation, regardless of the result. States also imposed loyalty oaths
to bar teachers who supposedly had Communist affiliations. In Adler v. Board of Education of
the City of New York, decided in 1952, the Supreme Court upheld a New York law that
compelled teachers to sign affidavits swearing they did not belong to subversive organizations.164
The Court reasoned that each individual had a right to free expression but not a right to be a
public school teacher. The fear was that individuals with Communist affiliations were morally
unfit to teach the young. In the end, hundreds of school teachers as well as hundreds of college
professors lost their jobs “because of their actual or suspected, past or present, membership in the
Communist Party.”165
Dennis v. United States might be the most renowned Supreme Court anti-Communist
decision of the post-World War II period.166 By a six-to-two vote, Dennis upheld the convictions
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of eleven leaders of the Communist Party of the United States (CPUSA) for advocating the
violent overthrow of the government.167 Even though the prosecution had proven only that the
defendants taught Marxist-Leninist doctrine, Chief Justice Fred Vinson’s plurality opinion
reasoned that the advocated evil—the violent overthrow of the government—was so grave as to
outweigh any first-amendment concerns.168 The Court’s Dennis decision started a “chainreaction process,”169 which led to the arrest and prosecution of dozens of additional CPUSA
members.170
The irony of this Red Scare era was that the nation, with the Court’s approval, vigorously
suppressed free expression for the overarching purpose of protecting the American way of life
and traditional values. In Adler, the Court explicitly stated that it sought to protect “truth and free
inquiry” in the public schools.171 To maintain such free inquiry, the government must “screen the
officials, teachers, and employees as to their fitness to maintain the integrity of the schools.”172
From this perspective, free inquiry depended on moral clarity. The morally unfit necessarily
undermined free and open discussion and therefore must be suppressed.
The nation sought to proclaim its traditional values—those that distinguished the United
States from the Soviet Union—in other overt ways. For instance, in 1954, Congress amended the
law specifying the words of the Pledge of Allegiance to include the phrase, “under God.”173 The
legislative history underscored the congressional purpose: “to distinguish the American system
______________________________
167
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of government from communism and to underscore the commitment to inalienable, individual
rights guaranteed by God.”174 In 1956, Congress officially declared “In God We Trust” to be the
national motto.175 For many Americans, religious values seemed central to democracy. In
upholding the constitutionality of a released-time program—permitting students to be released
early from public school for the purpose of receiving religious instruction—the Court stated:
“We are a religious people whose institutions presuppose a Supreme Being. … When the state
encourages religious instruction or cooperates with religious authorities by adjusting the
schedule of public events to sectarian needs, it follows the best of our traditions.”176 In his book,
Protestant-Catholic-Jew, Will Herberg encapsulated the perception that traditional religiouscultural morality supplied “the crucial values” for “the American Way of Life.”177 According to
Herberg, Protestantism, Catholicism, and Judaism were together “the three ‘religions of
democracy.’”178
Even as the Supreme Court seemingly supported traditional values in the Cold War, some
conservative constitutional theorists remained dissatisfied and pushed the Court to move
rightward. Writing in 1957, Walter Berns, who had studied under political philosopher Leo
Strauss,179 complained that “speech of almost any character, true or false, good or bad, enjoys a
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favored status before the Court,” except in cases involving national security. 180 The justices,
continued Berns, were committed to the tenets of pluralist democracy, including ethical
relativism, and thus acted as if “all judgments of better and worse are arbitrary.”181 Berns
condemned this judicial attempt to eschew value judgments vis-à-vis the content of
expression.182 The “problem of free speech,” he explained, was really “the problem of virtue.”183
In resolving free-expression cases, the Court should attempt to “promote the virtue of citizens”184
and to pursue the “general welfare” (that is, the common good).185 Hence, Berns recommended
that the Court return to a doctrinal equivalent of the bad tendency test, which the Court had
followed during the republican democratic era.186 The Court must distinguish between “good and
evil,”187 then must allow the government to cultivate citizens of “good character,”188 while
censoring the licentious.189 Otherwise, the United States would be unable to protect “against
dangers to civility”190 and would no longer be a “decent society.”191
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180
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Subsequently, in reaction to the 1960s counterculture and social unrest—including the
anti-Vietnam War movement, the Black Power movement, the women’s movement, and so on—
conservative scholars increasingly followed a traditionalist path condemning relativism and
advocating for moral clarity. Alexander Bickel worried that democracy and civil society could
not survive without “a foundation of moral values.”192 “A valueless politics and valueless
institutions are shameful and shameless and, what is more, man’s nature is such that he finds
them, and life with and under them, insupportable.”193 Bickel’s friend and Yale colleague,
Robert Bork, emphasized the importance of such moral values to first-amendment jurisprudence.
He argued that the justices should follow an originalist approach to constitutional interpretation,
thus sticking “close to the text and the history, and their fair implications.”194 From Bork’s
perspective, the Court had unjustifiably expanded the first-amendment protection of free
expression. “There is no basis,” Bork wrote, “for judicial intervention to protect … scientific,
literary or that variety of expression we call obscene or pornographic.”195 Pornography, in
particular, should be “seen as a problem of pollution of the moral and aesthetic atmosphere
precisely analogous to smoke pollution.”196
B. The Flip Side of the Cold War: Liberty and Equality in an Emerging Consumers’
Democracy
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During the early pluralist democratic era, the Cold War unquestionably generated
suppression in the ostensible service of traditional American values, but the Cold War also had a
flip side. Even as the nation tried to stamp out communism, America pushed to expand liberty in
the realms of both political and economic rights.
1. Civil Rights and Democracy
America’s long-running struggle against the Soviet Union forced the United States, for
strategic reasons, to confront some of its own shortcomings. The ideal of pluralist democracy
demanded that all citizens have an equal vote and an equal voice in democratic debates. But
particularly in the South, governments systematically denied political rights to blacks.197 And
this denial of political rights facilitated the enactment and enforcement of ‘Jim Crow’ laws,
which imposed legal segregation in a host of public accommodations, ranging from buses to
schools to parks to water fountains. In fact, throughout the New Deal and early-postwar years,
the Democratic party often left loopholes in federal programs that, in effect, excluded black
participation. These loopholes were the price to be paid to white southerners to retain their
support for the Democrats.198
The Cold War, however, helped undermine Jim Crow in the South.199 In the struggle
against the Soviets, the United States sought to win the allegiance of other nations, including
emerging third-world nations, often populated by people of color.200 To appeal to these thirdworld nations, the United States claimed that American democracy stood for liberty and equality
for all, regardless of race, color, creed, or gender. As the Soviets gleefully pointed out, though,
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such claims sounded woefully hollow when many African Americans continued to suffer under a
type of apartheid.201 And federal officials were fully cognizant that the image of democracy
presented to the world could be either a benefit or a detriment to the nation’s Cold War interests.
Thus, the federal government sought to improve the nation’s image by burnishing the democratic
glow, whether it was in relation to the mistreatment of blacks in the South or the impoverishment
of a segment of the country (again, the South), another by-product of Jim Crow.202 As early as
1947, President Truman’s Committee on Civil Rights reported that racial segregation was no
longer acceptable for reasons “of conscience, of self-interest, and of survival in a threatening
world … [o]r to put it another way, we have a moral reason, an economic reason, and an
international reason” to attack segregation.203 In the school segregation cases argued in the early
1950s, Brown v. Board of Education204 and its companion, Bolling v. Sharpe,205 the Justice
Department filed an amicus curiae brief arguing that segregation was unconstitutional. Given
that Bolling dealt with the segregated District of Columbia schools, the brief emphasized the
treatment of people of color in Washington. “[F]oreign officials and visitors naturally judge this
country and our people by their experiences and observations in the nation's capital; and the
treatment of colored persons here is taken as the measure of our attitude toward minorities
generally.”206 Thus, the brief highlighted how racial segregation, including in the schools,
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contravened national interests: “[T]he existence of discrimination against minority groups in the
United States has an adverse effect upon our relations with other countries. Racial discrimination
furnishes grist for the Communist propaganda mills, and it raises doubts even among friendly
nations as to the intensity of our devotion to the democratic faith.”207 When the Supreme Court
followed the Justice Department’s recommendation and held that school segregation violated the
Constitution, Chief Justice Warren’s unanimous opinion emphasized that education was crucial
for “good citizenship” in “our democratic society.”208 In fact, the national government
immediately used the decision to its advantage in the Cold War. Within one hour after the Court
announced Brown, “the Voice of America broadcast the news to Eastern Europe [emphasizing]
that ‘the issue was settled by law under democratic processes rather than by mob rule or
dictatorial fiat.’”209
In short, the Cold War created an imperative for the United States to champion the
principles of pluralist democracy. Likewise, to defeat the Soviets, the nation needed to temper
any threat to American democracy—or at least to the appearance of democracy. Thus, nonviolent
civil rights protests were acceptable—because they underscored how America could change in
accordance with the rule of law—but any protests that became too radical or disruptive were
considered subversive of national interests.210 Violent protests suggested that the democratic
process could not peacefully accommodate conflicting interests and values, while a judicial
decision like Brown lent credibility to the nation’s claim that the democratic rule of law was
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superior to communism.211 In fact, conservative opponents of civil rights were quick to denounce
protestors as communists or communist sympathizers, especially if they even hinted at
violence.212 “All the disgraceful episodes which have occurred in New York and other cities
recently were certainly not directed by patriotic American Negro leaders,” declared the
magazine, U.S. News and World Report.213 “The time has come for the Government of the
United States to do more to expose the infiltration in civic movements by the Communist Party
and its agents, stooges, and allies inside this country.”214
Regardless, after the Court decided Brown, the pro-democracy effects of the Cold War
continued to snowball, as the nation moved toward the fulfillment of pluralist democratic
principles. President Lyndon B. Johnson, a Southerner from Texas, proclaimed that “[i]t is
wrongly—deadly wrong—to deny any of your fellow Americans the right to vote.”215 In 1964,
the twenty-fourth amendment, proscribed poll taxes in federal elections, while the Voting Rights
Act of 1965 (VRA) and parts of the Civil Rights Act of 1964 eradicated literacy, educational,
and character tests that had been used to deny or discourage racial minorities from voting. The
VRA, in particular, produced substantive change—not merely changes in the appearance or
forms of democracy. For instance, the percentage of blacks registered to vote in Mississippi
catapulted from 6.7 in 1964 to 66.5 percent in 1969.216 The Court, too, continued to transform
pluralist democracy by interpreting the Constitution to protect participation in the democratic
process. In the 1960s, the Court decided many cases that explicitly protected the democratic
______________________________
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process and made it far more inclusive. Gomillion v. Lightfoot, decided in 1960, held that a state
law transforming the city of Tuskegee, Alabama, “from a square to an uncouth twenty-eightsided figure” violated the fifteenth amendment.217 The state statute, which removed “from the
city all save four or five of its 400 Negro voters while not removing a single white voter or
resident,”218 amounted to unconstitutional gerrymandering that denied African Americans “the
municipal franchise and consequent rights.”219 In Baker v. Carr, the Court overruled an earlier
decision and held that an allegation of vote dilution arising from disproportional representation,
whether in a state legislature or the House of Representatives, constituted a justiciable claim.220
Baker led to Wesberry v. Sanders, focusing on congressional districts, and Reynolds v. Sims,
focusing on state legislative districts, which together established the doctrine of one person, one
vote.221
Unsurprisingly, given how the self-governance rationale posits that free expression is a
prerequisite for pluralist democracy, when the Court in the 1960s invigorated its protection of the
democratic process, it also energized the first-amendment guarantee of free speech. Many of the
Court’s most speech protective decisions came during that decade. Indeed, one could reasonably
argue that the Court fulfilled the promise of free expression being a constitutional lodestar.
Again and again, the justices in these cases emphasized the need for free and open discussions of
political issues in a pluralist democratic regime. New York Times v. Sullivan, decided in 1964,
asked whether the first amendment protected the press from civil libel actions brought by
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government officials.222 The Times had published a full-page advertisement that solicited support
for the civil rights movement while criticizing the Montgomery, Alabama, police commissioner.
The advertisement, however, contained several minor factual errors. For instance, it stated that
students in Montgomery, Alabama, had sung “‘My Country, ’Tis of Thee’ on the State Capitol
steps,” but they had, in fact, sung the national anthem.223 The police commissioner successfully
brought a civil action in the state courts for defamation. The Supreme Court had previously
recognized defamation as constitutionally unprotected (or low-value) speech, yet this case
resembled a criminal prosecution for seditious libel: The government, through the institution of
the state courts, sought to punish the press for criticizing a public official, the police
commissioner. Reversing, a unanimous Court emphasized the self-governance rationale. “[W]e
consider this case against the background of a profound national commitment to the principle
that debate on public issues should be uninhibited, robust, and wide-open, and that it may well
include vehement, caustic, and sometimes unpleasantly sharp attacks on government and public
officials.”224 After deeming government prosecution of seditious libel unconstitutional, the Court
reasoned that if a state could not constitutionally punish criticisms of government policies and
officials through a criminal prosecution, then it should not be able to impose punishment through
a civil defamation action. Instead, a “public official” can recover “damages for a defamatory
falsehood relating to his official conduct” only if “he proves that the statement was made with
‘actual malice’—that is, with knowledge that it was false or with reckless disregard of whether it
was false or not.”225
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Pickering v. Board of Education, decided in 1968, arose when a School Board dismissed
a teacher for writing a letter to a newspaper.226 The letter criticized how the Board and the school
superintendent had handled funding issues. The Court began by emphasizing that public school
teachers cannot be forced, as a condition of employment, to relinquish their free-expression
rights to comment on issues of public concern. While the state, as an employer, might have an
interest in regulating for purposes of efficiency, the first amendment protects an employee from
being discharged for comments “on issues of public importance.”227 One year later, the Court
decided Tinker v. Des Moines Independent Community School District, which also involved
public schools, though in this case the schools had suspended students for wearing black
armbands in protest against the Vietnam War.228 The Court categorized the armbands as “pure
speech” rather than conduct and, therefore, as deserving of “comprehensive protection under the
First Amendment.”229 Like teachers, students do not lose their first-amendment rights merely
because they enter a school, the Court reasoned. Although students’ presence in a school
environment might require some diminishment of their rights, the Court articulated a highly
speech-protective doctrine: Student expression is constitutionally protected unless it causes
“material and substantial interference with schoolwork or discipline.”230 In concluding that the
student speech in this case was constitutionally protected, the Court underscored that public
schools are training grounds where students learn the skills prerequisite for participation in
pluralist democracy—the skills needed to become citizens and leaders.231 Brandenburg v. Ohio,
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decided the same year as Tinker, directly confronted the issue raised in the World War I
Espionage Act cases: When, if ever, did the Constitution protect expression encouraging
unlawful conduct, particularly subversive advocacy criticizing the government?232 Compared to
the World War I decisions, the Court now dramatically enlarged free-expression guarantees.
Under the Brandenburg test, the first amendment shields expression unless the speaker
specifically intends to incite imminent unlawful action, and such unlawful action is likely to
occur imminently.233 In sum, in case after case, from Sullivan to Pickering to Tinker to
Brandenburg, the Court expanded the first-amendment protection of free expression—a judicial
action induced partly by the Cold War imperative to uphold pluralist democratic principles.
2. Capitalism and Democracy
The Cold War combined with other forces to contribute to the further evolution of
pluralist democracy in yet another manner. In particular, a maturing mass-consumer culture
intertwined with the Cold War to reshape the economic ground underlying the pluralist
democratic regime. In the 1920s, the development of mass-consumerism had helped create a
widely shared American culture revolving around the consumption of mass-produced items and
the worship of mass-media celebrities.234 This mass-consumer culture, in turn, helped fuse
Americans into a more encompassing and less exclusionary polity that would serve as a
springboard for pluralist democracy. But the development of the mass-consumer culture did not
end in the twenties. It continued in the 1930s and, even more so, after World War II, as the
nation emerged out of its prolonged economic depression.235
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Americans increasingly embraced mass-consumerism after the war.236 Gross national
product (GNP) nearly doubled from 1945 to 1955, going to $397.5 billion.237 During those years,
personal consumption expenditures on manufactured products increased dramatically; spending
on the purchase of new and used cars alone jumped an incredible forty-fourfold.238 Significantly,
the nation’s prosperity empowered a growing percentage of Americans to enjoy these consumer
goods; gross disparities of wealth diminished as the middle class grew.239 Moreover, changes in
commercial advertising contributed to the growth of the mass-consumer culture. The very nature
of advertising transformed during the twentieth century. Early in the century, product
advertisements provided potential consumers with information that would allow them to assess
rationally the benefits of purchasing the respective products. During the 1920s, however,
advertisers began to market images and lifestyles. Advertisements encouraged individuals to
purchase particular products because the products symbolized certain attractive personality traits
or ways of living.240 A particular automobile, for instance, might be marketed as conducive to a
relaxed drive in the country on a Sunday afternoon.241
Of course, advertisers continued to experiment, to quest after ever-more effective means
for generating sales. Advertisements, for example, could generate previously unrecognized
anxieties—oh no! my underarms look sweaty!—which only a certain product could alleviate—
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thank goodness for my antiperspirant.242 After World War II, marketing analysts realized that
they could increase sales by targeting distinct segments of the population with particularized
advertisements and products—marketing one deodorant for males and another for females, one
beer for the wealthy and another for the middle-class.243 Such segmentation of the population for
marketing purposes has, of course, become increasingly refined. An individual buying toothpaste
today, for instance, must decide from a dizzying array of products. No longer must one choose
between Crest and Colgate. Now one must puzzle over special whitening toothpaste, special
tartar-removing toothpaste, special anti-cavity toothpaste, special mouthwash-striped toothpaste,
special gum-disease toothpaste, and on and on and on.
Meanwhile, changes in the mass media transformed advertising. In the early-twentieth
century, advertisements were placed within the print media, primarily newspapers and
magazines. The development of electronic mass-media—radio in the 1920s, television in the
1950s, and the internet in the 1990s—opened additional pathways for reaching consumers.244
Given these new venues and the evident success of advertising as a means for increasing profits,
the amount of money devoted to commercial advertising grew astronomically. 245 In 1900, $542
million was spent on advertising; by 1929, the amount had jumped to $3,426 million.246 After
World War II, advertising volumes skyrocketed: In 1949, the amount had climbed over $5,200
million, and by 1957, the amount was above $10,300 million.247 The numbers continued their
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ascent: In 1990, an amazing $129,968 million was spent on advertising, a figure that nearly
doubled by 2001.248
The expanding mass-consumer culture fused with American law and politics in multiple
ways. Most important, pluralist democracy became, in effect, a consumers’ democracy.249 From
its outset, pluralist democracy had resonated with capitalist ideology because of the overlapping
emphases on the individual pursuit of self-interest. But during the Cold War period, the
connection between democracy and capitalism grew stronger; politics grew increasingly like
commercial consumption. Citizens followed their own values and interests, whether shopping for
a product or a candidate.250 In the presidential campaigns of the 1950s, New York advertising
agencies successfully marketed Dwight “Ike” Eisenhower.251 Then, when market analysts
realized the effectiveness of aiming advertisements at targeted population segments, political
analysts followed close behind. Thus, the John F. Kennedy campaign marketed to distinct
segments of the political market in the 1960 election.252 Election campaigns became
“indistinguishable in form (and often in content) from product marketing campaigns.”253
The changing nature and role of corporations in American society strongly contributed to
this growing connection between democracy and capitalism. During the first decades of the
twentieth century, corporations often were demonized as “soulless leviathans,” associated with
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robber barons.254 In 1933, Justice Brandeis referred to “giant corporations”255 as a “Frankenstein
monster.”256 After World War II, though, the corporate public image improved: Corporations
became increasingly associated with and even emblematic of American capitalism in its Cold
War battle against communism.257 And in the midst of the Cold War, the connection between
corporate capitalism and the United States did not remain merely implicit; it was a weapon to be
wielded openly against the Soviets.258 In 1959, Vice President Richard Nixon attended a trade
show in Moscow. He boasted about the opulence of the American kitchen appliances on display,
which the New York Times described as a “lavish testimonial to abundance.”259 Nixon did not
hesitate to accentuate the differences between America and the Soviet Union. “The United States
comes closest to the ideal of prosperity for all in a classless society,” he proclaimed.260 The
variety and availability of consumer goods in the U.S. symbolized “‘our right to choose. We do
not wish to have decisions made at the top by governmental officials,’ whether about [our] ‘kind
of house’ or [our] ‘kind of ideas.’”261 In a similar vein, in 1955, when Will Herberg celebrated
the American Way of Life, he was referring to more than democracy. He included the products
and comforts that accompanied the American capitalist economy. The American Way of Life
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“synthesizes all that commends itself to the American as the right, the good, and the true in
actual life,” he wrote.262 “It embraces such seemingly incongruous elements as sanitary plumbing
and freedom of opportunity, Coca-Cola and an intense faith in education—all felt as moral
questions relating to the proper way of life.”263 In effect, American commercial products had
become “icons of anticommunism.”264
As the mass-consumer culture fused with pluralist democracy, corporations sought to
exercise greater control over democracy and government. Starting in the 1960s and 1970s, the
number of organized interest groups lobbying in Washington, D.C., began to increase rapidly. 265
While 5,843 national nonprofit associations existed in 1959, 266 that number had nearly tripled to
14,726, by 1980, and it had jumped to 22,289 by 1990.267 To be sure, these proliferating interest
groups represented a wide variety of viewpoints and concerns, including professional
associations like the American Medical Association, religious organizations like the Christian
Coalition, and anti-abortion and pro-choice advocates like the National Right to Life
Organization and the National Abortion and Reproductive Rights Action League.268 Yet, by far,
the largest number of associations fell into the “trade, business, and commercial” category.269
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Basically, corporations became more resolute at using their bureaucratic organizations and
accumulated wealth to intervene in the pluralist democratic marketplace.270 Over the last five
years of the 1970s, for instance, the number of corporate political action committees zoomed
from 300 to 1,200. Even more extreme, from the early 1970s to the early 1980s, the number of
corporations with registered lobbyists in Washington expanded nearly fifteenfold.271
During this era, in 1971, future Supreme Court Justice Lewis Powell wrote an influential
memorandum to his friend and neighbor, an official for the U.S. Chamber of Commerce.272
Maintaining that the free enterprise system was under attack from the American left, Powell
proposed a detailed program of response. For instance, he advocated for the creation of
conservative think tanks that would help counter liberalism on college campuses. He also argued
that business should use the corporate-owned media to shape public opinion. In doing so,
corporate spokespersons should emphasize that any threat to business was a threat to “individual
freedom”273—to liberty, in other words. Corporate America, Powell was suggesting, should
expressly equate the interests of business with the liberty interests of individual Americans.
Finally, he insisted that business must begin to assert political power more directly, whether
through lobbying or other means. Business, he wrote, must learn “that political power is
necessary; that such power must be assidously [sic] cultivated; and that when necessary, it must
be used aggressively and with determination.”274 Businesses answered Powell’s call to action
with enhanced and aggressive politicizing.275 Membership in the Chamber of Commerce more
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270
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than quadrupled over the next decade.276 In 1972, CEOs of some of America’s largest
corporations formed the Business Roundtable, committed to expanding corporate political
power.277 Significantly, as part of this effort, corporations explicitly advocated that their
expenditures fell within the compass of first-amendment protections. During the seventies, Mobil
Oil paid to publish in the New York Times numerous essays, which effectively appeared as opeds, arguing that corporate speech was integral to American liberty and democracy.278 In fact,
over time, corporate advocates successfully changed “the debate from health, labor, and safety
issues [which had predominated during the 1960s and early 1970s] to the rising cost of big
government.”279 And not incidentally, Powell was sitting on the Supreme Court less than six
months after he had written his memorandum.
Despite these corporate advances, the Cold War inherently constrained the extension of
capitalism and corporate power. Specifically, the Cold War tempered laissez-faire dreams on
both the international and domestic fronts. On the international front, the United States after
World War II did not immediately attempt to reinstate the laissez-faire dream of a wide open and
unregulated international marketplace. First, political geography imposed boundaries on
corporate reach. Corporations seek new consumers, regardless of nationality or ethnicity,
because new consumers produce additional profits. But even as corporations went multinational,
they could not go global. With few exceptions, corporations could not open markets behind the
“Iron Curtain.”280 Second, the Bretton Woods monetary system, negotiated toward the end of the
war, was designed to nurture an international capitalist market among the non-Iron Curtain
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countries, but with limits protecting against the types of economic crises and disasters witnessed
during the early-twentieth century.281 Bretton Woods created the International Monetary Fund
(IMF) and the World Bank (the International Bank for Reconstruction and Development). The
IMF would monitor and manage exchange rates and currencies with an eye to avoiding crises.
The World Bank would provide funds to underdeveloped and war-ravaged nations.282 To be sure,
Bretton Woods contained elements that resonated with the interwar international market and gold
standard. The forty-four member nations agreed to peg their currencies to the U.S. dollar, and the
U.S. agreed to ground the dollar on its gold reserves.283 Yet, Keynes, who helped create the
system, said that it was “the exact opposite of the gold standard.”284 Overall, the postwar system
was designed to avoid economic crises by “lowering tariff barriers, stabilizing currencies, and
coordinating government planning with the workings of markets.”285 The American and western
European leaders had learned from history: International economic prosperity should not be left
to the whims of an invisible hand. The Soviets were the utopians: They insisted that history must
fit Marxist theory and that a proletarian paradise could be achieved. The democratic-capitalists of
the West had become pragmatists: They now sought practical solutions for economic and
government problems while eschewing utopian verities, whether laissez faire or otherwise.286
Thus, as soon as the Bretton Woods system appeared inadequate for rebuilding the war-shattered
western European economies, the U.S. announced the Marshall Plan—named for Secretary of
______________________________
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State George Marshall—which funneled 12-13 billion dollars in grants to western European
nations.287 Although aspects of the Marshall Plan might, in the short run, contravene the concept
of a laissez-faire international marketplace, Marshall and President Truman emphasized its
practical benefit, preventing economic disaster.288
On the domestic front, no matter how strongly corporate capitalists quested after
additional wealth, they could not aggressively attack the government or undermine democratic
culture—so long as American democracy was locked in battle with Soviet communism. For
better or worse, corporate capitalists were, in effect, teammates with the government in the fight
against communism. Thus, if widespread middle-class economic attitudes generated the cultural
willingness to negotiate and compromise politically, to engage in the pluralist democratic
process—as numerous political theorists maintained—then the economic middle class needed to
be preserved.289 Corporate greed could not squeeze the middle class too excessively, at least not
yet. And, in fact, Nixon was not alone in proclaiming that capitalism and mass consumption
demonstrably created “a classless society [and thus countered] Soviet charges that capitalism
created extremes of wealth and poverty.”290 This assertion, that capitalism engendered
widespread economic equality, which in turn promoted democratic equality, was a staple of
American Cold War propaganda. The documentary film, Despotism, produced by Enclycopaedia
Britannica, emphasized the inverse: that if wealth became too concentrated in an upper class, if
the divisions between the haves and have-nots became too distinct, “then despotism
threatened.”291 To be sure, neoliberals, often called libertarians during the 1950s, became more
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strident defenders of the economic marketplace during this post-World War II era.292 In the
context of the Cold War, their conservative defense of the market took on “apocalyptic”
proportions.293 Even so, because neoliberals viewed themselves as “foot-soldiers in the fight
against communism,” they still needed to restrain their questioning of democratic government.294
After all, the government was leading the fight against the communists. Whenever the U.S.
government successfully persuaded a third-world nation to align against the Soviet Union,
American corporations stood to profit as their markets expanded.295 In fact, many conservatives
were moved to support government-funded research. More specifically, government support for
particular industries and research related to national defense seemed not only justified but
urgently needed, whether it involved the development of a hydrogen (fusion) bomb or the
exploration of outer space.296 As Margaret Pugh O’Mara points out, “Cold War geopolitics
prompted new political attention to science,”297 and transformed scientists into “elites.”298
Massive sums of money flowed to research universities, such as Stanford, MIT, and Harvard,
creating affluent “cities of knowledge.”299
The evolution of pluralist democracy into a consumers’ democracy profoundly influenced
the Supreme Court justices, especially in free-expression cases. In 1942, soon after pluralist
______________________________
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democracy had supplanted republican democracy, the Supreme Court held that the first
amendment did not protect commercial expression.300 The regulation of commercial advertising,
at the time, seemed no different from other permissible government regulations of the economic
marketplace.301 But during the Cold War, as the mass-consumer culture became increasingly
entangled with democratic processes, the Court modified its treatment of commercial expression.
Bigelow v. Virginia, decided in 1975, arose when a newspaper editor ran an advertisement for the
Women’s Pavilion, which provided abortion services in another state.302 The state of Virginia
convicted the editor for violating a statute that proscribed any “advertisement” that would
“encourage or prompt the procuring of abortion.”303 Justice Blackmun wrote an opinion for a
seven-justice majority, which included now-Justice Powell, holding the conviction
unconstitutional. He began by acknowledging the Court’s prior recognition of several low-value
“categories of speech—such as fighting words, or obscenity, or libel, or incitement—[which]
have been held unprotected.”304 Nonetheless, Blackmun insisted that “commercial advertising
enjoys a degree of First Amendment protection.”305 Advertising was no longer “unprotected per
se,”306 though the Court allowed that it could “be subject to reasonable regulation.”307 Then, by
applying a balancing test, weighing the government interest in regulation against the first______________________________
300
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amendment interest in free expression, the Court held this particular statutory proscription
unconstitutional.308
In the following year, 1976, the Court explained that the first amendment protected
advertising because commercial expression and pluralist democracy had become inseparable. In
Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, the Court held
unconstitutional a state law that prohibited licensed pharmacists from advertising prescriptiondrug prices.309 Democracy involves the allocation of resources in society, the Court explained,
but most resource-allocation decisions are made through the economic marketplace.
“Advertising, however tasteless and excessive it sometimes may seem, is … dissemination of
information as to who is producing and selling what product, for what reason, and at what price,”
Blackmun wrote for an eight-justice majority, which of course included Powell.310
So long as we preserve a predominantly free enterprise economy, the allocation of our
resources in large measure will be made through numerous private economic decisions. It
is a matter of public interest that those decisions, in the aggregate, be intelligent and well
informed. To this end, the free flow of commercial information is indispensable.311
In other words, implicitly alluding to the self-governance rationale, the Court concluded that
advertising is essential for “the proper allocation of resources in a free enterprise system.” 312
Furthermore, advertising contributes to intelligent decision making about how the economic
marketplace “ought to be regulated or altered.”313 Finally, regardless of the overarching
______________________________
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importance of broad political debates and democratic decision making—whether about economic
regulations, candidates for high office, or otherwise—Blackmun stressed that most people care
more about their personal consumer-oriented decisions. “As to the particular consumer’s interest
in the free flow of commercial information, that interest may be as keen, if not keener by far,
than his interest in the day’s most urgent political debate.”314
The Court continued to resolve commercial-expression issues pursuant to a balancing
test, with the definitive statement of this approach coming in Central Hudson Gas and Electric
Corporation v. Public Service Commission of New York, decided in 1980.315 This time, Powell
wrote the majority opinion invalidating a state ban on promotional advertising by utility
companies. In numerous subsequent cases, the Court has invoked Powell’s four-part balancing
test from Central Hudson to determine the constitutionality of commercial speech regulations.316
Unsurprisingly, the reasoning in Powell’s Central Hudson opinion echoed his 1971
memorandum. Most important, Powell equated the interests of individual Americans with the
interests of business: “Commercial expression not only serves the economic interest of the
[business] speaker, but also assists consumers and furthers the societal interest in the fullest
possible dissemination of information.”317 Moreover, he emphasized the significance of the
private sphere in relation to the public sphere. “[M]any, if not most, products,” he wrote, “may
be tied to public concerns with the environment, energy, economic policy, or individual health
and safety.”318
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314
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In 1976, the same year the Court decided Virginia State Board of Pharmacy, the Court
first examined the constitutionality of campaign finance regulations. The seminal decision,
Buckley v. Valeo, upheld a statutory restriction on campaign contributions to candidates but
invalidated a restriction on campaign expenditures, whether made by candidates, individuals, or
groups (including political action committees).319 A contribution is money given directly to a
candidate (and thus within the candidate’s control), while an expenditure is money spent on a
campaign but never within a candidate’s immediate control. With Powell joining a per curiam
majority opinion, the Court stressed the political importance of spending money in our
consumers’ democracy. “A restriction on the amount of money a person or group can spend on
political communication during a campaign necessarily reduces the quantity of expression by
restricting the number of issues discussed, the depth of their exploration, and the size of the
audience reached.”320 Money had now become speech “because virtually every means of
communicating ideas in today’s mass society requires the expenditure of money.”321 The Court
nonetheless upheld the limits on campaign contributions largely because money given directly to
a candidate created at least the appearance of corruption, if not constituting actual corruption.322
When it came to campaign expenditures, however, the Court reasoned that the danger of
corruption or the appearance of corruption was greatly diminished.323 Thus, emphasizing the
confrontational political battles characteristic of pluralist democracy (rather than the supposedly
______________________________
319
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virtuous civil exchanges that might generate the republican democratic common good), the Court
evoked the self-governance rationale and concluded that limits on expenditures were
unconstitutional.
[T]he concept that government may restrict the speech of some elements of our society in
order to enhance the relative voice of others is wholly foreign to the First Amendment,
which was designed “to secure ‘the widest possible dissemination of information from
diverse and antagonistic sources,’” and “‘to assure unfettered interchange of ideas for the
bringing about of political and social changes desired by the people.’”324
The Buckley Court did not explicitly discuss restrictions on corporate campaign
expenditures, but the justices addressed that issue two years later in First National Bank of
Boston v. Bellotti.325 With a majority opinion written by Powell, the Court invalidated a state law
that prohibited business corporations from spending money to influence voters in referendum
elections. Once again, Powell’s reasoning echoed his 1971 memorandum. He equated corporate
interests with individual interests, then explicitly extended first-amendment protections to
corporations. Powell explained that the source, corporate or otherwise, of speech was irrelevant,
while the nature of the speech was crucial.326 Building on this premise, Powell could invoke the
self-governance rationale to support corporate speech:
“[T]here is practically universal agreement that a major purpose of [the First]
Amendment was to protect the free discussion of governmental affairs.” If the speakers
here were not corporations, no one would suggest that the State could silence their
proposed speech. It is the type of speech indispensable to decisionmaking in a
democracy, and this is no less true because the speech comes from a corporation rather
______________________________
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than an individual. The inherent worth of the speech in terms of its capacity for informing
the public does not depend upon the identity of its source, whether corporation,
association, union, or individual.327
By focusing on the self-governance rationale, the conservative justices underscored the
importance of free speech. And by protecting free speech, the justices simultaneously enhanced
the protection of liberty vis-à-vis economic wealth.
In short, the development of the consumers’ democracy changed how the justices,
particularly the conservative ones, viewed free expression.328 Free expression no longer was
merely a civil liberty to be asserted by minorities and dissidents. Because of the fusion of
democracy and the mass-consumer culture, the expenditure of wealth had become integral to
politics. Spending money had become a form of political expression. Thus, the conservative
justices sought to energize the protection of liberty, as manifested in free speech. In short,
libertarian conservatism had come to the Court, albeit from an unexpected direction.
Conservative constitutional scholars and Supreme Court justices had begun to follow the
traditionalist path, with its focus on moral clarity, largely for the same reason that other
conservatives had done so. They rebelled against the ethical relativism of pluralist democracy
and its manifestation in multiculturalism. In general, libertarianism had also gained a foothold in
American conservatism in reaction against an aspect of pluralist democracy: namely, its
expansion of national government power.329 To be sure, conservative constitutional scholars
eventually followed this libertarian path to argue against exercises of congressional power.330
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Moreover, the conservative justices would begin in the 1990s to implement this libertarian
approach in congressional power and tenth amendment cases.331 Yet, in free-speech cases,
conservative justices had already moved in the libertarian direction: The Court decided Bigelow
and Virginia State Board of Pharmacy in the mid-1970s.332 And in those commercial speech
cases, the conservative justices did not react against pluralist democracy. Instead, they acted in
accord with pluralist democracy—as transformed into a consumers’ democracy—relying on the
self-governance rationale, characteristic of the pluralist democratic era. In the context of the
consumers’ democracy, in other words, the conservative justices seized upon the libertarian
emphasis on individual liberty, particularly vis-à-vis the economic marketplace.
IV. Democracy, Inc., and the End of the Cold War
By the end of the Cold War—the end arrived gradually, from 1989 to 1992—
conservative constitutional scholars had long been in the traditionalist camp, condemning
relativism and advocating for moral clarity.333 But partly because of a change in Court
personnel—particularly the replacement of the liberal Thurgood Marshall with the conservative
Clarence Thomas—this focus on moral clarity became a hallmark in the early 1990s of not only
conservative scholarship but also conservative Supreme Court decision making. Among scholars,
Bork still led the way. He condemned the Court’s free-speech jurisprudence for protecting mere
“self-expression, personal autonomy, or individual gratification.”334 In Cohen v. California, for
example, the defendant had worn into a courthouse a jacket inscribed with the message, “Fuck
______________________________
331

City of Boerne v. Flores, 521 U.S. 527 (1997) (focusing on fourteenth amendment, section five); United States v.
Lopez, 514 U.S. 549 (1995) (focusing on commerce clause); New York v. United States, 505 U.S. 144 (1992)
(focusing on tenth amendment).
332

Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S. 748 (1976); Bigelow v.
Virginia, 421 U.S. 809 (1975).
333

See Gaddis, supra note 1, at 237-57 (discussing end of Cold War); Patterson, supra note Error! Bookmark not
defined., at 194-95 (same).
334

Robert H. Bork, Slouching Towards Gomorrah 99 (1996) [hereinafter Bork, Slouching].

- 68 -

the Draft.”335 Bork condemned the Court’s reversal of the defendant’s conviction for disturbing
the peace. The majority opinion had “asked ‘How is one to distinguish this from any other
offensive word?’ and answered that no distinction could be made since ‘one man’s vulgarity is
another’s lyric.’”336 Bork did not similarly stumble over this distinction. To him, ‘Fuck the Draft’
was vulgar—nothing lyrical about it. Governmental and non-governmental institutions must be
allowed and encouraged to promote the appropriate values. “[I]n a republican form of
government where the people rule,” Bork wrote, “it is crucial that the character of the citizenry
not be debased.”337
The conservative justices heeded this clarion call by promoting moral clarity in numerous
contexts,338 including free-expression cases, particularly those where private (non-government)
actors sought to express religious views or values on government-owned property. The Court
consistently analyzed such religious-expression cases pursuant to public forum doctrine and
concluded that the government must allow Christian organizations to spread their messages on
public (school) properties.339 In Rosenberger v. Rectors and Visitors of the University of
Virginia,340 decided in 1995, the five conservative justices—Rehnquist, Scalia, Thomas,
O’Connor, and Kennedy—held that the first amendment required the University of Virginia to
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335
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fund a student newspaper, Wide Awake, dedicated to evangelical “proselytizing.”341 Wide Awake
explicitly challenged “Christians to live, in word and deed, according to the faith they proclaim
and to encourage students to consider what a personal relationship with Jesus Christ means.”342
The justices reached a similar result in a grade school setting. In Good News Club v. Milford
Central School,343 decided in 2001, the five conservative justices, joined by Breyer, held that a
public school violated free expression by denying access to “a private Christian organization for
children ages six to twelve” that sought to hold club meetings on school property.344 Writing for
the majority, Thomas chastised the lower court for its ostensible hostility toward Christianity; 345
prior cases already had established the constitutional protection of Christian education and
proselytizing on public property, including schools, and the Good News Club case was
indistinguishable.346
To be clear, in these cases, the conservative justices did not appear to be motivated by an
unshakable desire to protect free expression in all contexts—because free expression should be
treated as a constitutional lodestar—but rather by a desire to bolster moral clarity through the
promotion of traditional religious (Christian) values.347 Thus, in other cases where the protection
of free speech might undermine the promotion of moral clarity, the justices have sacrificed free
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speech.348 For instance, a 2007 decision, Morse v. Frederick, rejected a student’s firstamendment claim and deferred to the school principal’s decision to suspend the student for
displaying a banner, “BONG HiTS 4 JESUS.”349 A 2009 decision, Pleasant Grove City v.
Summum,350 appeared to present a religious-expression issue subject to a public forum analysis.
Pleasant Grove displayed in its city park several privately donated monuments, including one
showing the Ten Commandments, contributed years earlier by the Fraternal Order of Eagles.
Summum, a minority religious group, offered to donate a monument showing its Seven
Aphorisms (also called the Seven Principles of Creation). The city refused to accept the
monument. Was this case like Rosenberger and Good News Club and, therefore, governed by the
public forum doctrine? The Supreme Court held otherwise. “[T]he display of a permanent
monument in a public park is not a form of expression to which forum analysis applies,” Alito
reasoned for the majority.351 “Instead, the placement of a permanent monument in a public park
is best viewed as a form of government speech and is therefore not subject to scrutiny under the
Free Speech Clause.”352 As Alito explained the government-speech doctrine: “The Free Speech
Clause restricts government regulation of private speech; it does not regulate government
speech.”353 Comparing Summum with Rosenberger and Good News Club, the justices, it would
seem, will allow (or require) the government to adopt and display traditional (Christian) values
and symbols while refusing to adopt and display other values and symbols.
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348

E.g., Holder v. Humanitarian Law Project, 130 S. Ct. 2705 (2010) (upholding punishment of speech that might
provide material support to foreign terrorist organizations, even without proof of likely harm); Beard v. Banks, 548
U.S. 521 (2006) (limiting severely prisoner access to written materials and photographs).
349
350
351
352
353

551 U.S. 393 (2007).
555 U.S. 460 (2009).
Id. at 464.
Id.

Id. at 467. “If petitioners [the city] were engaging in their own expressive conduct, then the Free Speech Clause
has no application.” Id.

- 71 -

A. The Rise of Democracy, Inc.: An Attack on Government
The end of the Cold War ushered in a significant change in American society that, in
turn, would influence the Supreme Court so strongly as to outweigh the conservative justices’
commitment to moral clarity. The American celebration of the nation’s victory in the Cold War
obscured potential untoward ramifications of that victory. Just as the Cold War had helped shape
the evolution of pluralist democracy from the 1940s to 1990, the end of the Cold War would
shape its further evolution. Most important, as discussed, the Cold War had constrained
corporate capitalism on both the international and domestic fronts. For instance, the political
geography of the Cold War had limited the international scope of corporate markets. Quite
simply, McDonald’s could not open a franchise in Prague or Moscow in 1975. Perhaps more
important, the Cold War struggle against communism had limited the degree to which
corporations could attack the process and culture of democratic government. If the alternative to
pluralist democracy was totalitarian communism, then American critics of democracy were
impelled to curb their denunciations. With the end of the Cold War, these constraints on
corporate capitalism evaporated.
To be sure, at the level of theory, neoliberal libertarianism had evolved during the years
of the Cold War by gradually shedding its earlier acceptance of government interventions in the
economic marketplace. Neoliberals began to insist that the unregulated market could best resolve
all social and economic problems. Any type of government planning or regulation smacked of
hubris.354 Hayek had led the way in this attack on government. “Human reason can neither
predict nor deliberately shape its own future,” he wrote in 1960.355 “Progress by its very nature
cannot be planned.”356 The real world was too complex for government to predict and control
______________________________
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through rational planning, neoliberals asserted. The invisible hand and the market were far more
efficient in accounting for human desires and actions. “[The invisible hand] is a highly
sophisticated and subtle insight,” explained Milton Friedman in 1976.357 “The market, with each
individual going his own way, with no central authority setting social priorities, avoiding
duplication, and coordinating activities, looks like chaos to the naked eye. Yet through [Adam]
Smith’s eyes we see that it is a finely ordered and delicately tuned system, one which arises out
of man’s actions, yet is not deliberately created by man. It is a system which enables the
dispersed knowledge and skill of millions of people to be coordinated for a common purpose.”358
By this time, then, Friedman was unequivocally preaching laissez faire.359 Neoliberals
completely rejected “economic planning, social democracy, and New Deal liberalism.”360 The
unregulated market, they asserted, maximized individual liberty and human dignity.361
A growing American conservative movement absorbed these views in the 1970s and
1980s. To a great degree, the neoliberal message had been simplified and thus had become more
politically pointed and useful. The early neoliberals had sought to mediate between laissez faire
and New Deal liberalism—an intermediate position difficult to stake out and to communicate. A
straightforward laissez-faire utopianism was far easier to articulate and sell. Not only was it
clearer, but it also resonated closely with traditional American individualism as well as other
forms of libertarianism.362 This more aggressive neoliberal libertarian thinking gained political
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traction in the late 1970s and 1980s. Perhaps, most important, the post-World War II Bretton
Woods system had collapsed.363 Consistent with Keynesian economics, Bretton Woods had
blended the capitalist marketplace with democratic-welfare governments. Overall, this system
had produced long-running and widespread (though not universal) prosperity, especially for the
United States.364 But in the 1970s, both high inflation and high unemployment hit the U.S. and
other western industrialized nations. Suddenly, Keynesian policies seemed unable to deal with
this so-called stagflation.365 These economic problems provided political ammunition for
advocates of neoliberal libertarianism. Adding to this political shift in America, the wealthy or
upper class became dissatisfied with their share of the economic pie. For nearly three decades
after World War II, the top one percent of income earners accrued approximately eight percent of
the national income on an annual basis.366 When the American economy was booming, the
wealthy appeared to find this income distribution acceptable. But when stagflation hit, the upper
class became dissatisfied with its share of income and wealth. Many wealthy Americans
consequently threw their political weight behind the neoliberal views being expressed by Ronald
Reagan when he ran for president in 1980. Then Reagan, in the U.S., and Margaret Thatcher, in
Britain, began to implement neoliberal elements into their economic policies.367 For instance, the
Reagan administration started deregulation, relaxing anti-trust policies that then facilitated
corporate mergers, such as between oil giants Gulf, Texaco, and Chevron.368 Reagan’s anti-union
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stances, as evidenced by his pro-employer appointments to the National Labor Relations Board,
enhanced corporate strength in the marketplace.369 Meanwhile, Reagan cut the top marginal tax
rate from 70 to 28 percent while claiming that supply-side or “trickle-down” economics would
generate more revenue for the government and greater prosperity for rich and poor alike. 370 Yet,
the Reagan tax cuts, when combined with those of his successor, President George H.W. Bush,
more than quadrupled the national debt over a twelve-year period while contributing to growing
income and wealth disparities.371
When the Cold War ended, the political constraints came off neoliberal libertarianism.
Corporate capitalist power was unleashed.372 An increasing number of corporations went
multinational, with many flocking into former Iron-Curtain countries.373 For example, “Daewoo
spent $1.5 billion to build two Polish auto plants; Sony set up state-of-the-art factories to make
consumer electronics in Hungary; Goodyear took over a Polish tiremaker; Volkswagen bought
up the Czech Republic’s respected Skoda automaker.”374 From the end of the Cold War to 2002,
the number of multinational corporations jumped from approximately 37 thousand to 63
thousand.375 These multinationals reached ever deeper into new markets. McDonalds, in effect,
became “McWorld,” opening in Prague, Moscow, East Berlin, and dozens of other cities
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formerly behind the Iron Curtain.376 Multinationals sought to reach “the universal tribe of
consumers [as] defined by needs and wants that are ubiquitous, if not by nature then by the
cunning of advertising. A consumer is a consumer is a consumer.”377 Corporate business and
investment began to flow around the globe as if national borders no longer existed.378
How diverse and far-reaching is a multinational corporation? Unilever provides one
example. Unilever began as a producer of margarine in 1914, but was producing more than 16
hundred brands by the end of the twentieth century.379 After a corporate restructuring, which
entailed the selling “of its underperforming brands and smaller operations,”380 Unilever still
produces Lipton (teas), Hellmann’s (mayonnaise), Knorr (foods), Vaseline (petroleum jelly),
Dove (soaps), Bertolli (oils), Slim Fast (diet foods), Ben & Jerry’s (ice cream), Breyer’s (ice
cream), and many other brands.381 Their products are used in most households in the United
States, the U.K., Canada, Indonesia, and Vietnam. As of 2001, 27 percent of their quarter-million
employees were in Europe, 8 percent in North America, 18 percent in Africa and the Middle
East, 32 percent in Asia and the Pacific, and 14 percent in Latin America.382 With regard to some
other multinationals, McDonalds was serving 3 million burgers per day in at least 100 nations by
the mid-1990s.383 Mattel, at that point, made “the quintessentially American Barbie Doll” into a
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global affair by drawing materials from and manufacturing parts in an international array of
countries, including the United States, Taiwan, Japan, China, Indonesia, Malaysia, and Hong
Kong.384 By the year 2000, more than half of the world’s largest economies, based on gross
domestic product, were corporations, rather than nations.385 By 2002, approximately 50
multinational corporations were wealthier than between 120 and 130 nations.386 Multinational
corporations could rightly be called the “new Leviathans,” as they challenged the power and
wealth of nation-states.387
Besides the end of the Cold War, multiple causes contributed to globalization and the
spread of multinational corporations. Deregulation, reduced taxes, government perks, and
technological changes all played roles.388 For instance, and most obviously, communication
technologies based on the internet facilitated the development of international businesses and
international financial markets.389 But also, innovations in transportation, leading to less
expensive and more rapid shipping of products, contributed to globalization.390 Advanced
communication and transportation technologies, together with the “free mobilization of capital,”
allow corporations to manufacture products wherever labor costs are low and environmental
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384
385
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restrictions are lax and then to sell the products where incomes are high.391 And the corporations
can still locate their offices where taxes are minimal, the views are enticing, the culture is
exciting, or anywhere else. Indeed, because of the combined corporate capabilities to shift capital
and to ship products rapidly around the world, corporations can pressure nations to minimize
labor demands, lower taxes, and diminish environmental regulations.392 Ultimately, though, the
overriding cause of globalization was the pursuit of profit: Multinational corporations sought to
maximize profits regardless of where they could be accrued.393 Moreover, to be clear, the quest
for maximum profits requires corporations to minimize costs, and the corporate minimization of
costs requires shifting costs to others, whenever possible. In other words, the corporate profit
motive practically mandates the externalization of costs or harms, such as pollution.394 The fact
that others, outside the corporation, must pay the costs or suffer the harms cannot deter the
corporation in search of maximum profits. In effect, a corporation wants to selectively create
market failures that accrue to its benefit; for instance, a corporation that prevents competitors
from entering a market can realize higher profits. In a perfect market, a corporation would bear
its own costs and reap its own profits. But market failures allow a corporation to change its costs
into externalities, shifting them onto others, while still retaining its profits.395
In the U.S., in particular, multinational corporations dominate the mass-consumer culture
as never before. In the twenty-first century, individuals rarely buy their mass-produced items at
independent Mom-and-Pop stores. Instead, people shop at Target, or a Walmart Supercenter, or
online at Amazon.com. The American economy has thoroughly transformed into a corporate
______________________________
391
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capitalist system.396 Previously, corporations in the U.S. had followed Lewis Powell’s
memorandum by increasing their determination to influence public opinion and interest-group
machinations. But with the end of the Cold War, the increased wealth and power of large and
multinational corporations was brought to bear. The result? The democratic system became
corporate dominated. Our consumers’ (pluralist) democracy transformed into Democracy, Inc. 397
Not only has democratic politics become more capitalistic or market oriented, but also corporate
capitalism has become more politically potent. With ever-increasing proficiency, corporations
manipulate elections and government for their own advantage—benefiting the respective
corporations as well as corporate business in toto.398 Citizens still vote, but corporations strongly
influence “highly managed elections” and shape government policy between elections.399
Corporate and government power coexist incestuously, with officials going back and forth
between corporate and government positions.400 Thus, government agencies suffer from
“regulatory capture”: The officials appointed to monitor an industry either worked previously in
that same industry or are otherwise strongly sympathetic to its needs.401 For example, when the
time comes for an appointment to the Federal Reserve, which regulates banking, bank lobbyists
will push for a candidate who believes banks do not need government monitoring because the
market is self-regulating.402 Given these types of arrangements, the system readily self______________________________
396

See Barber, supra note 376, at 23-154 (describing McWorld); Phillips, supra note 254, at 229-32, 284-86
(explaining the process of corporate transnationalization).
397
398
399

Wolin, supra note 10; Allen, supra note 10.
Hacker & Pierson, supra note 271, at 118-19.
Wolin, supra note 10, at 149.

400

Id. at 63, 135-36 (describing “dual system of state and corporation”); see Peter Schweizer, Throw Them All Out
xvii- xix (2011) (showing that congressional members reap financial benefits).
401

Stiglitz, supra note Error! Bookmark not defined., at 59. Stiglitz refers to the latter situation, when an official
is sympathetic to the industry as “cognitive capture.” Id.
402

Id. at 60.

- 79 -

propagates: Corporate wealth skews electoral outcomes and government policies, while
government officials and policies further contribute to wealth inequality, in general, and
corporate power, more specifically.403
At the end of the Cold War, the neoconservative Francis Fukuyama had metaphorically
called the collapse of the Soviet Union the “end of history.”404 American democracy and
capitalism had been locked in ideological struggle with Soviet communism. The United States
had won the battle. Democratic government and free market economics had no more serious
competitors. At that point in time, most observers assumed that “capitalism and democracy
would evolve along compatible lines and mutually reinforce each other.”405 After all, during the
Cold-War era of consumers’ democracy, capitalism and pluralist democracy had appeared to
coexist harmoniously, even buttressing each other. But the emergence of Democracy, Inc., called
into question this assumption of an ongoing consonant relationship.406 Maybe, American
democracy and capitalism had not together won the Cold-War battle over Soviet communism.
Instead, neoliberal libertarianism—laissez-faire capitalism on steroids—had conquered all. It
was as if the Cold War had been a scab covering a deep cut between the logics of capitalism, on
the one hand, and democratic government, on the other. The end of the Cold War had torn off the
scab, and suddenly, the tensions between capitalism and democracy were hemorrhaging all over
the floor.407
______________________________
403
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To be sure, at the global level, the end of the Cold War engendered transitions to
democracy in numerous nations formerly behind the Iron Curtain. Hungary, Poland, the Czech
Republic, East Germany, as well as former geographical regions of the Soviet Union, such as
Russia, Lithuania, and Estonia, were among the host of burgeoning democracies.408 At least
initially, then, winning the Cold War yielded a democracy dividend. Yet, also on a global basis,
an outburst of laissez-faire ideology accompanied the Cold-War end and the related rise of
Democracy, Inc. The free market was endowed with a “divine status.”409 The U.S. and Britain
pressured the rest of the world, especially Europe and Japan, to follow neoliberal libertarian
principles for a global economy.410 The so-called “Washington Consensus”—emphasizing “tax
reform, trade liberalization, privatization, deregulation, and strong property rights”—took hold of
international markets.411 Ironically, the IMF and World Bank, originally formed to implement
the Bretton Woods Keynesian-inspired policies, now switched to neoliberal approaches.412 New
institutions and policies, including the World Trade Organization (WTO), the European Union
(EU), and the North American Free Trade Agreement (NAFTA), were formed to implement the
“free market mantra” and further promote global capitalism.413 Business and financial interests
from the wealthiest nations dominated these international institutions, which predictably
emphasized maximizing profits.414
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408
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Thus, the former communist nations were taught a lesson in “market fundamentalism,”
with the teachers being the U.S., Britain, the IMF, and other neoliberal institutions.415 From the
perspective of neoliberal libertarian ideologues, history, culture, and social structures are
irrelevant to conducting capitalist marketplace transactions. If a laissez-faire market can be
introduced, it should produce economic efficiency. The former communist nations lacked the
traditional institutions of democratic-capitalism, including banks, structured employer-employee
relations, and the rule of law in contractual agreements.416 But from the neoliberal standpoint,
these inadequacies were minor annoyances rather than serious obstacles. Let the market operate,
keep the government out of the way, and all should be well. Except, in reality, many of these
nations did not respond well to this “shock therapy” approach to laissez-faire capitalism.417 For
instance, during the 1990s, many people in the nations of the former Soviet Union were plunged
into privation; “the proportion of the population in poverty went from 2 percent to over 50
percent.”418 The sudden fortunes of a handful of new millionaires did not ameliorate the
sufferings of so many people. In the year 2000, “real income per person in the former Soviet
Union was barely half what it had been a decade earlier.”419 Russia was especially hard hit.
Income inequality skyrocketed, and the middle class was decimated.420 For the poor, this
transition led to a diminished quality of life and, in fact, lower life expectancies.421 Significantly,
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415
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economic inequality and its consequences undermined the development of democracy.422
Desperate people will take desperate measures. Soviet “totalitarianism had been replaced by a
limited democracy and a painful economic transition to wild capitalism in the 1990s that left
some freer and richer than they had ever been, but others abandoned, embittered and nostalgic
for the past.”423 In many of the former Soviet nations, and especially in Russia, many people
consequently looked to former Communist party leaders. Authoritarian government returned.424
Today, in Russia, ruled by former KGB officer, Vladimir Putin, “elections are not fair, courts are
not independent, and political opposition is not tolerated.”425
Meanwhile, in the U.S., the rise of Democracy, Inc., and the concomitant flourishing of
laissez faire produced aggressive attacks on democratic government. From the perspective of
neoliberal libertarianism, government determinations of means and goals are irrational and
inefficient.426 According to pluralist democratic theory, public (government) goals are
determined through the negotiations and compromises of a wide-open process in which all
individuals and groups are able to contribute their values and interests. Neoliberals questioned
this government process on multiple grounds, but primarily by comparing it to economic
transactions in the marketplace. For instance, public choice theorists applied economic analysis
to public decision making and concluded that majority voting, as in democracy, is frequently an
irrational means for making group decisions.427 Unlike an unregulated economic marketplace,
______________________________
422
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424
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democracy cannot maximize the satisfaction of individual interests, at least under certain
conditions.428 Thus, public choice theorists maintained that when the government legislates—for
example, by imposing economic regulations—the legislative decisions do not rest on a rational
calculation of costs and benefits. Rather, they arise from interest group machinations unrelated to
individual preferences and social utility.429
Public choice theory illustrates how neoliberal libertarianism pushed beyond nineteenthcentury laissez faire. Laissez faire ideology celebrated the free market; government regulations
were criticized because they interfered with the marketplace. Neoliberal libertarianism goes
further by directly attacking democratic government. Milton Friedman and other neoliberals
insisted that the economic marketplace is a wondrous device because of the invisible hand. From
this perspective, the market operates so that “the voluntary actions of millions of individuals can
be coordinated through a price mechanism without central direction.”430 Each individual’s
interests and knowledge lead him or her to pursue desired goals and, simultaneously, lead society
as a whole to pursue appropriate goals. But the government operates like a backward reflection
of the marketplace, according to Friedman. There is an “invisible hand in politics [that] is as
potent a force for harm as the invisible hand in economics is for good.”431 Government actors
might very well have the best of intentions, yet they cannot help but pursue harmful goals. “In
politics, men who intend only to promote the public interest, as they conceive it, are ‘led by an
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invisible hand to promote an end which was no part of’ their intention. They become the frontmen for special interests they would never knowingly serve.”432 Private interests necessarily
manipulate political processes in ways that cannot arise in market transactions.
Moreover, even if private interests did not manipulate the government, democratic
processes are inherently inefficient, according to neoliberals.433 If pluralist democracy were to
stumble onto an appropriate public goal, such a goal nonetheless would still be tentative because
of the constant and ongoing political battles inherent to a pluralist society. Next week, the
government might settle on a different tentative goal. And if not next week, then next month, or
next year. Partly for this reason, the choice of means for achieving a government-designated goal
becomes problematic. Suppose the government is able to determine a cost-efficient means for
achieving its democratically established goal. By the time the government institutionalizes the
means, the pluralist democratic process might have established a different goal. The government
is trapped in a kaleidoscopic hall of mirrors, where means and ends are constantly shifting and
unstable. Is this any way to run a business? No, of course not. Unlike government, business
corporations need not equivocate about goals. They all pursue a single overarching goal: profit.
Consequently, corporations can focus on constructing the most efficient means for achieving
their profit goals. Rationality unequivocally becomes economic efficiency. Thus, while
corporations have the virile confidence of heroic certainty, government appears timid and
wasteful.
In short, in Democracy, Inc., neoliberal libertarians denigrate government, in general, and
public (or group) decision making pursuant to democratic processes, more specifically. From the
neoliberal perspective, the private sphere should subsume the public sphere. Friedman suggested
as much when he argued that politics and economics were not “separate and largely
______________________________
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433
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unconnected.”434 Political freedom, he insisted, cannot exist unless individuals enjoy complete
economic freedom, which could exist only with an unregulated marketplace. Economics is
primary, while politics is secondary and derivative. As Friedman put it, “economic freedom is an
end in itself, [but] economic freedom is also an indispensable means toward the achievement of
political freedom.”435 In a free society, according to Friedman, economic power provides “a
check to political power.”436 The key to political freedom, consequently, is a laissez-faire
marketplace.437 The best society is one that leaves the maximum degree of decision making to
the market and the minimum to politics and government.438 In short, the neoliberal “obsession
with the market [has] corroded the idea of the public realm and ate into its foundations.”439
Arthur Brooks, president of the American Enterprise Institute, declared: “The best government
philosophy is one that starts every day with the question, ‘What can we do today to get out of
Americans’ way?’”440 Thus, neoliberal libertarians advocate for the privatization or outsourcing
of numerous government functions and institutions, such as schools, prisons, and policing.441 In
theory, privately owned and run schools, private prisons, and so on, will naturally operate for the
good of society because they will function in accordance with economic principles, which
______________________________
434
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“allocate resources to their most efficient and productive use.”442 After all, from the neoliberal
viewpoint, “[e]fficiency can only be achieved through the incentives that are built into markets,
which therefore should become the deliverer of all public systems. … Incentive structures, profit
and loss, and customer satisfaction are the values that should drive public service, just as they
drive private enterprise.”443
While democracy- and government-bashing are part-and-parcel of neoliberal
libertarianism, corporations do not merely denounce democratic government in Democracy, Inc.
Corporations also use a multi-layered systematic strategy to thwart government efforts to
regulate business.444 First, if Congress begins debating an economic regulatory bill, corporate
lobbyists will seek to prevent its enactment. Second, if Congress nonetheless passes the
regulatory legislation, then corporate lobbyists will attempt to block congressional funding for its
implementation. Third, if Congress perseveres and supplies funding, then the lobbyists will work
to insure the appointment of sympathetic regulators and, at the agency level, the making of
favorable administrative rules (or no rules at all). Fourth, if an agency still manages to adopt
restrictive rules implementing the regulatory law, then the corporations will challenge in court
the validity of the congressional action and the agency rules.445 To be clear, corporate businesses
do not view their multi-layered opposition to government as contravening a public interest or
good. To the contrary, from an economic standpoint, they view such anti-government actions as
the only legitimate means to promote the public interest.446
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B. The Roberts Court in Democracy, Inc.
If corporations lose in the lower courts—that is, the courts uphold the legislation and
agency rules—then the corporations can petition for certiorari to the U.S. Supreme Court.
Fortunately for corporations, the Roberts Court is the most pro-business Supreme Court since
World War II.447 Of course, some conservatives have insisted that the Roberts Court is not
conservative enough, is not truly pro-business,448 but empirical studies have persuasively shown
otherwise.449 In fact, five of the current justices rank among the top ten justices most favorable to
business from the 1946 through the 2011 terms.450 Remarkably, Alito and Roberts are first and
second on the list (Powell, incidentally, ranks number eight, one spot in front of Scalia).451
Moreover, these justices shape the Court’s docket accordingly.452 A study focusing on the period
from May 19, 2009, to August 15, 2012, concluded that the U.S. Chamber of Commerce,
representing business, filed more cert.-stage amicus briefs than any other organization.
Unsurprisingly, the Chamber had the second highest success rate. Compared with a similar study
conducted five years earlier—partially during the Rehnquist Court years—the new study
underscored that the top sixteen filers of cert.-stage amicus briefs are now “more conservative,
anti-regulatory, and pro-business” than the previous top sixteen, which already were strongly
______________________________
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pro-business.453 The findings also showed that these briefs influence the justices’ decisions when
shaping the Court’s docket. A pro-business Court responds positively to pro-business
petitioners.454
The Roberts Court, it seems, perfectly fits its times. The extent to which the conservative
justices accept and bolster Democracy, Inc., is nowhere clearer than in free-expression cases
involving campaign finance. In cases after Buckley and Bellotti, the Court had waffled over how
much the government could regulate corporate political expression.455 The entrenchment of
Democracy, Inc., and the establishment of the Roberts Court ended this uncertainty.456 In 2010,
in the monumental five-to-four decision, Citizens United v. Federal Election Commission, the
conservative bloc of justices invalidated provisions of the Bipartisan Campaign Reform Act of
2002 (BCRA) that imposed limits on corporate (and union) spending for political campaign
advertisements.457 Justice Kennedy’s majority opinion, joined by Roberts, Scalia, Thomas, and
______________________________
453
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Alito, began by articulating two first-amendment premises. First, Kennedy reiterated the maxim,
initially stated in Buckley, that spending on political campaigns constitutes speech.458 Second,
Kennedy emphasized that, as stated in Bellotti, free-speech protections extend to corporations.459
With those premises in hand, the Court moved to the crux of its reasoning, that the selfgovernance rationale mandates free expression to be a constitutional lodestar. “Speech is an
essential mechanism of democracy,” Kennedy wrote.460 “The right of citizens to inquire, to hear,
to speak, and to use information to reach consensus is a precondition to enlightened selfgovernment and a necessary means to protect it.”461 From the Court’s perspective, then,
corporate expenditures on political campaigns go the core of the first amendment. Restrictions on
such political speech and writing destroy “‘liberty’” and are necessarily unconstitutional,462
unless the government can satisfy strict scrutiny by showing that the regulation is necessary (or
narrowly tailored) to achieve a compelling purpose.463
Whether the government could satisfy strict scrutiny appeared to be, at least partly, an
empirical question.464 Was the campaign finance regulation necessary to achieve the compelling
purpose of avoiding corruption or the appearance of corruption in the democratic process?
Indeed, Justice Stevens’s Citizens United dissent stressed that Congress had relied on “evidence
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of corruption” when enacting the BCRA campaign finance restrictions.465 Moreover, extensive
social science research shows that excessive spending, whether corporate or otherwise, can in
fact corrupt or distort democracy in two ways.466 First, it can skew electoral outcomes. Because
running for office requires massive funding, wealthy contributors can “determine the pools of
potential officeholders.”467 More broadly, social and cognitive psychology research demonstrates
that wealth can be used to fund campaign strategies that purposefully manipulate the electorate
and “induce sub-optimal vote decisions.”468 In a 2008 book-length empirical study of the
connections between wealth and democracy, Larry Bartels concluded that if fundraising had
been equal over the previous fifty years, then the number of Republican presidential victories
would have been cut in half (Bartels, incidentally, revealed that the last time he voted in a
presidential election, he voted for Ronald Reagan).469 Second, wealth can influence the behavior
of government officials after their elections. Money buys “privileged access for contributors
[including] the special attention of [committee] members who reward them with vigorous help in
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minding their business in the committee process.”470 And, thus, as one might expect, empirical
evidence shows that government officials are especially unresponsive to the interests of lowincome citizens.471
Nonetheless, the Court’s application of strict scrutiny is only partly an empirical
question; it is also partly a normative question. For instance, in a campaign finance case, the
definition of corruption is crucial to the Court’s determination of whether the government has
identified a compelling purpose. And in perhaps the most significant aspect of the Court’s
reasoning, Citizens United severely narrowed the concept of corruption. Indeed, the majority
used such a cramped notion of corruption that the empirical evidence (of corruption) was
rendered irrelevant.472 From Kennedy’s perspective, only a direct contribution to a candidate or
officeholder can constitute corruption or its appearance.473 An independent expenditure, even on
behalf of a specific candidate or officeholder, cannot do so.474 Thus, apparently, the government
cannot ever justify its regulation of expenditures, whether by corporations or others.475
Ultimately, then, the Citizens United majority concluded that the government interest in avoiding
corruption or its appearance was insufficient to satisfy strict scrutiny.476 The BCRA restrictions
on expenditures were unconstitutional.
______________________________
470
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The conservative justices on the Roberts Court, like conservatives in general, typically
advocate for an originalist interpretation of the Constitution focusing on either the original public
meaning of the document or the framers’ intentions.477 Unsurprisingly, then, the Citizens United
majority supported its holding with originalist flourishes, even though the Court did not rely
heavily on originalist arguments.478 Kennedy characterized the statutory restriction on corporate
campaign expenditures as “censorship … vast in its reach.”479 “By suppressing the speech of
manifold corporations,” he explained, “the Government prevents their voices and viewpoints
from reaching the public and advising voters on which persons or entities are hostile to their
interests.”480 But the framers, Kennedy reasoned, would have found such censorship or
suppression impermissible, as he supposedly demonstrated with a quotation from Madison’s
Federalist, Number 10: “Factions will necessarily form in our Republic, but the remedy of
‘destroying the liberty’ of some factions is ‘worse than the disease.’ Factions should be checked
by permitting them all to speak, and by entrusting the people to judge what is true and what is
false.”481 Kennedy thus concluded that “[t]here is simply no support for the view that the First
Amendment, as originally understood, would permit the suppression of political speech by media
corporations. … the most important means of mass communication in modern times.”482
______________________________
477

E.g., District of Columbia v. Heller, 554 U.S. 570, 576-626 (2008) (relying on originalism to interpret the second
amendment); Randy E. Barnett, An Originalism for Nonoriginalists, 45 Loyola L. Rev. 611 (1999); John O.
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In a telling statement, Kennedy reasoned that “[t]he Government has ‘muffle[d] the
voices that best represent the most significant segments of the economy.’”483 Speech, it seems, no
longer emanates from the people, from citizens, but from “segments of the economy.”484 From
this standpoint, the private economic sphere has subsumed the public sphere. Our democracy is
now based on “one dollar, one vote,” rather than “one person, one vote.”485 Citizens United
amounted to a judicial proclamation that corporations and other wealthy entities and individuals
can spend unlimited sums in their efforts to control elections and government policies. The D.C.
Circuit Court of Appeals recognized as much in SpeechNow.org v.Federal Election Commission,
decided barely two months after the Supreme Court handed down Citizens United.486 The D.C.
Circuit invalidated limits on contributions to political action committees that would subsequently
use the funds for campaign expenditures (which would never come within the direct control of
an individual candidate). In conjunction with Citizens United, this decision opened the door to
the creation of so-called Super PACs, wielding enormous sums of money.487 Thus, in the
democratic sphere, wealth and corporate power are unfettered. According to the conservative
Supreme Court justices, the liberty embodied in the first-amendment protection of free speech
demands as much. Unsurprisingly, after Citizens United and SpeechNow.org, the flow of funds
into the 2010 and 2012 political campaigns increased dramatically from previous election

______________________________
483
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cycles.488 For the 2012 elections, $7 billion were spent.489 Regardless, subsequent cases have
shown that the conservative justices are steeled to stand strong for Democracy, Inc. The Court
not only has reaffirmed the Citizens United holding but also has extended it. It’s as if
Democracy, Inc., has become official judicial and government dogma.
In one case, Arizona Free Enterprise Club’s Freedom Club PAC v. Bennett, the state of
Arizona created a legislative “matching funds scheme” for campaign financing.490 Under this
scheme, a candidate for state office who accepted public financing would receive additional
funds if a privately financed opponent spent more than the publicly financed candidate’s initial
allocation. Thus, publicly and privately financed candidates would be able to spend roughly the
same amounts on their respective campaigns. In a five-to-four decision, the conservative
majority held this campaign finance scheme unconstitutional. The Court, once again, emphasized
the self-governance rationale,491 then reasoned that the flexible public financing system imposed
a “penalty” by diminishing the privately financed candidate’s expression.492 In dissent, Justice
Kagan suggested that the majority’s reasoning was exactly backwards: The public financing, she
explained, “subsidizes and so produces more political speech.”493 But the conservative majority
was adamant: Any regulation of campaign financing constituted an unconstitutional burden on
free speech. “[E]ven if the matching funds provision did result in more speech by publicly
financed candidates and more speech in general, it would do so at the expense of impermissibly
______________________________
488

See Kang, supra note 472, at 5-6 (discussing the likely effects of Citizens United and its actual impact on 2010
elections).
489
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burdening (and thus reducing) the speech of privately financed candidates and independent
expenditure groups.”494
In a second case, American Tradition Partnership, Inc. v. Bullock, a Montana statute
provided that a “corporation may not make … an expenditure in connection with a candidate or a
political committee that supports or opposes a candidate or a political party.”495 The Montana
Supreme Court upheld this statute in the face of a first-amendment challenge based on Citizens
United. The Montana Court reasoned that the specific history in the state—of corporate
corruption of democracy—supported the state’s claim that the regulation was narrowly tailored
to achieve a compelling purpose.496 In yet another five-to-four decision, the conservative justices
on the U.S. Supreme Court disagreed. In a per curiam opinion reversing the Montana Court, the
justices reasoned that “[t]here can be no serious doubt” that Citizens United controlled and
precluded the state from even attempting to demonstrate that its factual situation was unique.497
And in the most recent campaign finance case, McCutcheon v. Federal Election
Commission, the Court invalidated federal statutory limits on the aggregate contributions of
campaign donors.498 Buckley had upheld both base and aggregate limits on contributions.499 A
base limit restricts the amount a donor can give directly to a single candidate or committee, while
______________________________
494
495

Id. at 2821.
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an aggregate limit restricts the total amount a donor can give to all candidates and committees. 500
In McCutcheon, Roberts’s plurality opinion emphasized the narrow definition of corruption
articulated in Citizens United. “‘The hallmark of corruption is the financial quid pro quo: dollars
for political favors.’”501 Thus, government restrictions on contributions must be “closely drawn”
or “narrowly tailored” to prevent “‘quid pro quo’ corruption or its appearance.”502 In concluding
that aggregate limits on contributions were not closely enough tied to corruption, as narrowly
defined, Roberts stated that contributing large sums of money to political campaigns amounts to
“‘robustly exercis[ing]’ [one’s] First Amendment rights.”503 This view suggests that the more
money an individual spends, the more vigorous is his or her exercise of free expression.
McCutcheon, it should be noted, left intact the base contribution limits, which were not in issue,
though Roberts characterized them as a “prophylactic measure.”504 One might reasonably
wonder, in the context of Democracy, Inc., whether the conservative justices will long abide a
mere prophylactic that limits spending on political campaigns. In fact, Justice Thomas has
already declared that he views all campaign finance restrictions, including the base limits on
contributions, as unconstitutional.505
During the Rehnquist Court years, the conservative justices sought to protect traditional
moral values while also protecting economic liberty. The Roberts Court conservatives have
maintained the judicial support of moral values, but they have further intensified the
______________________________
500
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501
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constitutional shielding of economic liberty. In cases where the bolstering of traditional moral
values clashes with the protection of economic liberty, the Roberts Court inevitably favors the
latter. Two cases, in particular, involved businesses that used arguably immoral expressive
activities to garner economic profits. Both cases held that the first amendment protected the
expression. Thus, the Court allowed the immoral but profitable activities to continue. In United
States v. Stevens, a federal statute prohibited animal crush videos by criminalizing “the
commercial creation, sale, or possession of certain depictions of animal cruelty.”506 The Court
held the statute to be substantially overbroad on its face and therefore unconstitutional.507 The
crush videos, the Court reasoned, did not fit into a previously-recognized low-value (or
unprotected) category of free speech.508 Moreover, the government could not justify the creation
of a new low-value category.509 In Brown v. Entertainment Merchants Association, a state law
prohibited “the sale or rental of ‘violent video games’ to minors.”510 Video games, the Court
began, are a form of expression generally within the compass of the first amendment.511 Then, as
in Stevens, the Court reasoned that this expression neither fell into a low-value category of
unprotected speech nor otherwise could be justifiably restricted.512 To be sure, the Court did not
emphasize in either Stevens or Brown that the expressive activities were commercial and

______________________________
506
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508
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profitable, but at the same time, the Court unquestionably understood that both cases involved
economic activities.513
Ultimately, the Roberts Court’s stretching of the first amendment to protect economic
liberty might be boundless, as demonstrated in the purported free-speech case, Sorrell v. IMS
Health Inc., decided in 2011.514 When pharmacies process prescriptions, they routinely record
information such as the prescribing doctor, the patient, the dosage, and so forth. Data mining
businesses, like IMS Health Inc., buy this information, analyze it, and sell or lease their reports
to pharmaceutical manufacturers. When armed with this information, pharmaceutical
salespersons are able to market their drugs more effectively to doctors. Vermont enacted a law to
prevent pharmacies from selling this information.515 The legislature had two primary purposes:
first, to protect the privacy of patients and doctors, and second, to improve public health by, for
example, encouraging doctors to prescribe drugs in their patients’ best interests rather than
because of effective pharmaceutical marketing.516 Stephen Breyer’s dissent, joined by Ruth
Bader Ginsburg and Elena Kagan, characterized the statute as a police power regulation of the
economic marketplace that did not trigger free-speech concerns.517 The Court disagreed. It
reasoned that the statute raised an unusual commercial speech issue. Commercial speech cases
typically involve advertising, and as the Court admitted, the statute in Sorrell did not restrict
advertising per se.518 Yet, the Court reasoned that the first amendment not only applied but also
______________________________
513
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required “heightened judicial scrutiny.”519 The Court then invalidated the statute pursuant to this
standard, more rigorous than the Central Hudson balancing test ordinarily applied in commercial
speech cases.520 In Sorrell, then, the Roberts Court went even farther down the libertarian road
by extending the first amendment to protect economic activities only tenuously connected to
expression.521
V. Constitution Betrayed
The Roberts Court conservatives have fully accepted and bolstered Democracy, Inc.
Their expansive constitutional protection of economic liberty harmonizes with neoliberal
libertarianism and its underlying laissez-faire ideology. In Citizens United and other cases, the
conservative justices have interpreted the Constitution so that the private sphere subsumes the
public. Rational self-maximization, apropos in the private sphere, becomes the governing rule of
conduct in the public sphere, as Milton Friedman and other neoliberals have advocated.
Moreover, the conservative justices maintain that originalist methods—focusing on the original
public meaning or the framers’ intentions—support this economic understanding of the
Constitution.522
But despite the Roberts Court’s assertions, originalism cannot justify this economic and
libertarian interpretation of the Constitution.523 Whereas the Roberts Court conservatives follow
______________________________
519

Id. at 2663.

520
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the neoliberal emphasis on the private sphere, the framers sought balance between the public and
private spheres. True, the framers gave great importance to the private sphere. They believed that
individuals, in the private sphere, would and should act as self-interested commercial and
economic strivers. Moreover, the framers realized that many individuals would try to pursue
their own passions and interests not only in the private realm but also in the public sphere. This
realization had arisen from the hard experiences of the 1780s, during which the framers
witnessed the formation of factions, which attempted to seize government power in various
states. From the framers’ perspective, the state constitutions, following the Revolution’s civic
republican ideology, had been built on utopian illusions about the average citizen’s degree of
virtue. Such utopianism had allowed corruption to permeate state governments and to threaten
national existence. The framers rejected such utopianism for a pragmatic realism. Not all citizens
would virtuously pursue the common good. Many would seek to manipulate government power
for their own private advantage.
The framers nonetheless did not surrender to a cynicism that would have denied the
possibility of government in accord with republican principles. They did not believe that
government should be based on the individual pursuit of self-interest. Instead, they insisted that
the public sphere must be distinguished from the private sphere. They maintained that virtue and
reason could and should overcome passion and interest in public affairs. Government could and
should be conducted in accord with the civic republican principles of virtue and the common
good. Passion and interest must be acknowledged—that was part-and-parcel of the framers’
realistic perspective—but they believed they had designed the Constitution to channel selfinterest toward the pursuit of the common good.
In other words, the framers envisioned a balance between the public and private spheres.
The constitutional structures would promote the virtuous pursuit of the common good in the

Originalism or Eclecticism?, _ B.Y.U. J. Pub. L. _ (forthcoming) (criticizing new originalism as being historically
unjustified).
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public sphere while simultaneously protecting individual rights and liberties in the private
sphere. Perhaps, the conservative justices did not rely heavily on originalist arguments in
Citizens United and McCutcheon for that very reason: The historical evidence suggests that the
Citizens United and McCutcheon decisions contravene the framers’ intentions and the original
public meaning of the Constitution. The liberal dissenters in those cases, in fact, atypically
invoked originalist sources more extensively than did the conservative majorities.524 In short, the
Roberts Court conservatives betray constitutional principles when they treat economic interests
as sacrosanct rights. The framers not only aimed for a pragmatic balance, but also believed the
government ultimately must have the power to control the private sphere and not vice versa.
If the Court’s protection of Democracy, Inc., and glorification of a laissez-faire private
sphere merely contravened the framers’ intentions and the original public meaning, then the
justices might, perhaps, be able nonetheless to justify their neoliberal libertarian interpretation of
the Constitution—if the justices were willing to repudiate originalism.525 But other
considerations—namely, theory and history—suggest that the Court is going in a risky direction.
For several decades now, political philosophers and social theorists have warned that either
excessive mixing of the public and private realms or undue weakening of one of them seriously
endangers the entire societal system, including both the public and private. A common theme
running among these diverse scholars, ranging from the seminal neoconservative social theorist,
Daniel Bell, to the renowned liberal political philosopher, Jürgen Habermas, is that the economic
and political spheres need to remain separate.526 The logic, structure, and culture of each sphere
______________________________
524
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are distinct. Thus, we need to be wary not only of government unduly controlling the economy—
as with a centralized or planned economy527—but also of economic institutions, particularly
corporations, unduly controlling the government. In the words of Michael Walzer, “What
democracy requires is that property should have no political currency, that it shouldn't convert
into anything like sovereignty, authoritative command, sustained control over men and
women.”528 When economic concepts and reasoning are allowed to invade or colonize the
political realm, these theorists all argue that democracy is threatened.
Writing in the late 1970s, when corporations were beginning to assert themselves in the
democratic arena, Bell cautioned against the dangers of mixing money and politics in pluralist
democracy. Bell divided society into three realms: the techno-economic (or social), the cultural,
and the political.529 The three realms, he suggested, will contribute to a stable society if they
either remain separate or operate in ways that reinforce each other. Early in the development of
capitalism, a culture of hard work, self-discipline, and self-denial—characterized by Max Weber
as the Protestant ethic—bolstered the capitalist economy by encouraging individuals to devote
themselves to employment in bureaucratically organized workplaces.530 By the second half of the
twentieth century, however, the three realms overlapped and intersected in ways that were not
mutually reinforcing; rather, they contradicted each other, causing societal instability.531 For
[hereinafter Between] (discussing an ideal community); Jürgen Habermas, 1 The Theory of Communicative Action
340-43 (Thomas McCarthy trans., 1984) (discussing how economic and administrative rationality can skew
symbolic interactions). Other theorists who have argued similarly include Hannah Arendt, Benjamin Barber, and
Michael Walzer. Hannah Arendt, The Human Condition 27-29 (1958) (arguing that political sphere needs to be
purified of external concerns); Barber, supra note 376, at 239-46 (emphasizing that capitalism and democracy are
not identical, so a capitalist economy will not necessarily produce democracy); Michael Walzer, Spheres of Justice:
A Defense of Pluralism and Equality (1983); see Hacker & Pierson, supra note 271, at 74-75 (emphasizing need for
“firewalls between the market and democracy”).
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instance, the capitalist economy required an ethos of “work, delayed gratification, career
orientation, [and] devotion to the enterprise,”532 but the modernist culture imbued individuals
with a hedonistic desire for self-gratification.533 More to the point of this Article, tensions
between the economic and political realms would also prove problematic, according to Bell. The
operative principle of the capitalist economy was efficiency, maximizing one’s benefits while
minimizing costs,534 while the operative principle of the pluralist democratic polity was equality,
requiring that all individuals be “able to participate fully” as citizens.535 If the two realms had
remained distinct, each could successfully fulfill its respective principle. But the two realms were
bleeding into each other, Bell argued, thus producing discordance. Capitalism, aiming for
efficiency, relied on hierarchically structured bureaucratic organizations that collided with the
political desire for participatory equality. Citizens pressed political demands that confounded
equality and efficiency, thus generating group conflict and societal instability.536 And to be clear,
Bell perceived these dangers in the 1970s, in the midst of our consumers’ democracy. The
emergence of Democracy, Inc., only exacerbates the threat.
The crucial point, whether one reads the neocon Bell or the liberal Habermas, is that
much is at stake, far more than who wins the next election or what rate should be set for taxing
corporations. The distinct economic and democratic realms, their respective logics and cultures,
should not be allowed to intertwine excessively. As Habermas would put it, our democratic
system is suffering from a “legitimation crisis.”537 Democratic lawmaking can retain its
______________________________
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legitimacy only if its procedures are undistorted by the strategic manipulations characteristic of
the economic marketplace.538 Unsurprisingly, then, Democracy, Inc.—the merging of the
corporate-dominated economic marketplace with pluralist democracy—threatens the ongoing
legitimacy and functionality of American democracy.
Start with the inveterate idea of American exceptionalism. The meaning of
exceptionalism has varied over time, as different theorists have discerned it in different aspects
of the American experience. Tracing back to the colonial era, the Puritans of Massachusetts
believed that America could be God’s “Citty upon a Hill.”539 Early-nineteenth century
Americans viewed the nation as exceptional because it could last longer than prior republics,
which had succumbed to the seemingly natural rise and fall of civilizations.540 Indeed, at least
until the Civil War, many Americans believed that the nation could escape the ravages of
historical time.541 In the mid-twentieth century, liberal political theorists saw American
exceptionalism in the nation’s lack of a feudal past.542 In the late-twentieth century,
neoconservatives viewed American exceptionalism as rooted in the nation’s principled
commitment to democracy and individual rights, thus justifying the American exercise of power
in other countries.543
But today, if the concept of American exceptionalism retains any coherence, it lies in the
historical persistence of our democratic culture. Both the republican and pluralist democratic
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regimes were built on the foundation of a democratic culture, which itself rested on the public
perception of a rough material equality—or, at least, the lack of gross inequality, as found
traditionally in European societies with entrenched aristocracies.544 Under republican democracy,
the material equality engendered by widespread land ownership contributed to a sense that
citizens were political equals with a shared commitment to the common good. Under pluralist
democracy, widely shared middle-class attitudes generated a willingness to negotiate and
compromise politically. Because America lacked an aristocratic class, citizens believed they
were political equals; they all might, at different times, be democratic winners and losers, despite
sharp disagreements over various policies.545 In fact, the significance of a persistent democratic
culture grounded on perceptions of a rough material equality—running from republican
democracy through the consumers’ democracy—is evident in prior iterations of American
exceptionalism, such as the mid-twentieth century emphasis on the lack of a feudal past.
Most important, then, Democracy, Inc., undermines the stability of our democratic
culture. Democracy, Inc., enfeebles belief in even the roughest material equality because income
and wealth are concentrated in an incredibly small sliver of the population. From 1974 to 2007,
the share of national income going to the top-earning 0.1 percent of American families increased
“more than fourfold” (with adjustments for inflation) and continued to remain disproportionately
high in subsequent years.546 From 2009 to 2012, ninety-five percent of income gains went to the
top one percent.547 In fact, American income inequality has reached its highest level since the
______________________________
544

Tocqueville emphasized the importance of the equality of condition in America. “The more I advanced in the
study of American society, the more I perceived that the equality of conditions is the fundamental fact from which
all others seem to be derived, and the central point at which all my observations constantly terminated.” Tocqueville,
supra note Error! Bookmark not defined., at 12.
545

See, e.g., Hartz, supra note 125, at 50-64 (emphasizing the importance of middle-class attitudes).

546

Hacker & Pierson, supra note 271, at 16; see Unequal, supra note 469, at 6-13 (detailing income inequality);
Alvaredo, supra note 366, at 4 (Table: Top 1 Percent Income Shared in the United States) (graphing income share
through 2011).
547

Emmanuel Saez, Striking it Richer: The Evolution of Top Incomes in the United States (Updated with 2012
Preliminary Estimates), at 1.

- 106 -

1920s, just before the Great Depression and the collapse of the republican democratic regime. 548
We went from being a nation in which most of its “income gains accrue to the bottom 90 percent
of households (the pattern for the economic expansion of the 1960s) to one in which more than
half go to the richest 1 percent ….”549 In short, the level of income inequality—of “economic
polarization”550—has stretched to “historic scope.”551 Moreover, remarkably so, wealth “is much
more highly concentrated than income.”552 For instance, as of 2007, the most affluent one
percent of Americans controlled thirty-five percent of the nation’s wealth, while the top ten
percent controlled nearly seventy-five percent of the wealth!553 Unquestionably, there has been
no “trickle down” to the less fortunate.554 If anything, America has developed a “trickle up”
system.555 This trickle up system, it should be emphasized, is not race neutral. From 2000 to
2011, the income and wealth of African Americans and Hispanics shrank more than that of other
Americans.556 To be sure, economic inequality is not unique to the United States. In many
nations, the economically insecure and marginalized constitute more than fifty percent of the
populations.557 But the point of American exceptionalism is that, historically, the United States
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has maintained enough material equality to sustain a reasonable degree of political equality,
which in turn has sustained the democratic culture.
Gross material inequality threatens to crack the pillars of democratic culture. For
instance, gross inequality in a pluralist democratic regime will undermine commitment to the
rule of law. Individuals obey the law because they either accept it as legitimate or fear the
punishment that might result from disobedience. Without the perception of rough material
equality, sustaining a sense of reasonable political equality, government proclamations of
legitimacy would appear bankrupt. People would have little reason to obey the law other than
fear. We might call such a nation a police state rather than a democracy. “[W]hen income and
wealth inequalities reach a point––as they have today––close to that which preceded the crash of
1929, then the economic imbalances become so chronic as to be in danger of generating a
structural crisis.”558 Quite simply, in the words of Fukuyama, a “robust” democracy cannot
survive without a “healthy middle-class.”559
Democracy, Inc., further threatens the democratic culture because it weakens the concept
of national citizenship, the glue that binds individuals together in a national polity. Gross income
inequality, again, is a contributing force as it diminishes individual allegiance to the nation.
Statistics demonstrate that the less affluent become disaffected and, consequently, less likely to
vote than the wealthy.560 Democracy, Inc., systematically “works to depoliticize its citizenry.”561
Without doubt, impoverished people are more apt to resort to crime and violence.562 Moreover,
multinational corporations care about profits, not borders. If anything, the national boundaries
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implicit in citizenship represent obstacles to corporations, which prefer the free flow of
commercial goods to the most profitable markets, regardless of national identities.563 Corporate
globalization threatens the very concept of a nation state. Renowned corporate advocate and
management consultant, Kenichi Ohmae, has called the nation a “nostalgic fiction.”564 From his
perspective, “traditional nation states have become unnatural, even impossible, business units in
a global economy.”565 As Benjamin Barber aptly phrased it, “[m]arkets abhor frontiers as nature
abhors a vacuum.”566 Indeed, nowadays, a corporate officer who sacrificed profit for the wellbeing of any particular community—national or otherwise—would likely be deemed
untrustworthy, if not daft.567 Milton Friedman has explicitly argued that the only social
responsibility of business is to maximize profits.568 Any corporate effort to do otherwise, in his
opinion, would be “immoral.”569 Friedman’s views are not unusual. Business consultant and
professor, Peter Drucker, declared, “If you find an executive who wants to take on social
responsibilities, fire him. Fast.”570
Corporations, in other words, care not one iota about promoting or sustaining national
citizenship. Although the Supreme Court has deemed corporations to be persons for
constitutional purposes, any real person with a corporation’s single-minded desire for economic
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profit would be diagnosed a psychopath. Like a psychopath, corporations lack empathy for
others, are manipulative of others (in the corporate quest for profit), and have delusions of
grandeur (because their own profit or advantage is always most important).571 To the extent that
citizens qua citizens survive in Democracy, Inc., they exist primarily “to be manipulated,
managed, and intellectually massaged.”572 Corporations aim to produce consumers, not
democratic citizens. These consumers tend to be “self-interested, exploitive, competitive, striving
for inequalities, fearful of downward mobility.”573 As Sheldon Wolin has explained Democracy,
Inc., “[o]ne’s neighbor [is] either a rival or a useful object. As the world of capital became
steadily more enveloping and the claims of the political more anachronistic, capital became the
standard of the ‘real,’ the ‘true world.’”574 In short, Democracy, Inc., endangers the democratic
culture that has sustained American democratic government for more than two centuries.
One crucial insight that emerges from the discussions of Bell, Habermas, and other
scholars is that the public and private spheres operate together as a system. American society is a
capitalist-democratic system. If one part of the system fails or becomes too weak, then the entire
system is threatened. Joseph Stiglitz, an economist, emphasizes that “the relationship between
government and markets [should be viewed] as complementary, both working in partnership.”575
Thus, he adds that “failures in politics and economics are related, and they reinforce each
other.”576 Daron Acemoglu, an economist, and James A. Robinson, a political scientist and
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economist, jointly describe a “strong synergy between economic and political institutions.”577
They explain that if either economic or political institutions are skewed—if they are not
inclusive—then the entire societal system becomes unstable.578 Barry Eichengreen, an economic
historian, emphasizes the need to understand the connection between politics and economics.579
William J. Novak, a historian, details “the interpenetration of public and private spheres—the
convergence of public and private authority.”580
Most important, the framers themselves clearly understood the need both to conceptualize
separate public and private spheres and to recognize their interrelationships. Government
unequivocally needs the funding supplied from a functioning economic marketplace.581 The
government cannot perform any task, whether road building, firefighting, public education, or
anything else, without revenue, derived from profit-driven economic actors. But contrary to
laissez-faire dreaming, the economy needs a functioning democratic government. The
government supports capitalism in multiple ways. Among its many functions, government
regulates the money supply and credit; it provides sustenance during times of unemployment; it
educates and trains potential workers; it regulates land and resource use; it builds and maintains
roads, seaports, and airports.582 In short, government provides the hard and soft infrastructure
that facilitates economic transactions.583 Without government infrastructure, economic
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transactions might be possible, but transaction costs would become astronomical.584 Dani Rodrik,
an economist, reiterates the basic point: “Markets and states are complements.”585 But Rodrik
goes further, explaining that national markets depend on national government: “If you want more
and better markets, you have to have more (and better) governance. Markets work best not where
states are weakest, but where they are strong.”586 Big multinational corporations need big
democratic governments to maintain a healthy systemic balance.
Given the interconnection of the public and private spheres, if the private sphere
subsumes the public realm, then the entire democratic-capitalist system will be threatened. If
Democracy, Inc., and its neoliberal libertarian ideology undermine democratic culture—as seems
to be happening—if the people lose their faith in democratic government—as appears to be
occurring—then not only American democracy but also American capitalism will be endangered.
In fact, the history of the early-twentieth century suggests that the United States today, in the
early-twenty-first century, is approaching a crisis. Without doubt, the parallels between these two
eras, separated by a century, are alarming, as numerous scholars in disciplines as diverse as
economics, political science, history, anthropology, and economic sociology have recognized.587
Laissez-faire ideology grew especially strong during the early-twentieth century, and neoliberal
libertarianism, like laissez faire on steroids, has flexed its muscles in the twenty-first century.
During both eras, the strength of laissez-faire ideology generated strong opposition to social
welfare laws and other government policies that might impinge on the economic marketplace.
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Thus, during these two time periods, the dream of laissez faire moved closer to reality—though,
during both times, businesses continued to seek and to accept government favors.
During both the early-twentieth and the early-twenty-first centuries, two related
consequences followed from the predominance of laissez-faire ideology. First, as discussed,
economic inequality increased to striking proportions. Second, overt attacks on democratic
processes and government proliferated. For instance, nowadays, it is almost trite to observe that
Congress is dysfunctional. Indeed, the extreme party polarization that has crippled Congress in
recent years eerily mirrors Karl Polanyi’s 1944 description of European democracies in the
1920s, which emphasized how a “clash of group interests” had paralyzed national institutions,
thus creating “an immediate peril to society.”588 Focusing on the United States, many
conservatives today attack democratic participation in manners that echo early-twentieth-century
attempts to restrict voting. During both eras, attempts to limit voting have been justified as
efforts to “preserve the purity of the ballot box,” but the effect is to exclude certain societal
groups, such as the poor and racial minorities.589 The disfranchisement laws tend to discriminate
especially against those lacking “time, money, and knowledge of bureaucracy.”590 In recent
years, more than thirty-one states have enacted laws restricting voting.591 For instance, the Voter
Information Verification Act of North Carolina not only requires voters to present governmentissued photo identification at the polls but also shortens the early voting period, ends pre-
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registration for sixteen- and seventeen-year-olds, and eliminates same-day voter registration.592
Under the Texas Voter Identification law, an individual who presents a concealed-gun permit can
vote, but an individual with a student photo ID cannot.593 A Pew Center study discovered that “at
least 51 million eligible U.S. citizens are unregistered, or more than 24 percent of the eligible
population.”594 For purposes of comparison, in Canada, more than 93 percent of eligible voters
are registered.595 To be clear, many American citizens do not participate because they are
purposefully discouraged or prevented from doing so, not because they are apathetic.596 The
Roberts Court, which claimed in Citizens United to be concerned with protecting the democratic
process, facilitated the passage of these disfranchisement laws by invalidating a key provision of
the Voting Rights Act.597
The history of the first half of the twentieth century shows that utopian dreams of an
unregulated laissez-faire marketplace can weaken democratic governments. An inverse
relationship exists: As demands for economic rationalism and laissez faire increase, confidence
in government decreases. During the early-twentieth century, numerous democratic governments
in Europe collapsed amidst calls for less interference with the marketplace. Moreover, if either
the government or the economy becomes too weak, then the entire system can collapse.598 A
pristine self-sufficient and self-regulating market economy has never existed and is literally
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impossible. Liberty cannot long continue in one sphere if it does not exist in the other. Despite
laissez-faire ideology, the diminishment and ultimate destruction of democracy would be bad for
business. Very bad. History shows that when either the private or public sphere collapses, or
when one sphere undermines the operation of the other, then the entire democratic-capitalist
system is threatened.599
Despite the parallels between the early-twentieth and the early-twenty-first centuries, the
two eras differ in one significant way. In the twentieth century, American democracy tumbled
into crisis, as did many European democracies. During that time, numerous Americans
considered whether fascism or communism might provide a more efficient alternative to
democracy. Yet, while most European democracies collapsed, American democracy survived. At
least two factors contributed to the sustenance of American democracy. First, the nation’s deep
democratic culture provided a foundation for the reformation of American democratic
institutions and practices: Pluralist democracy supplanted republican democracy. And the new
pluralist democratic regime was, in many ways, stronger than its republican democratic
predecessor. Most important, political participation was more widespread, and the New Deal
manifestation of pluralist democracy emphasized the interconnection of government and
capitalism. Government, it was widely recognized, could be used to bolster the economy and to
correct for marketplace imperfections. For the moment, then, utopian dreams of laissez faire
were buried in the nation’s unconscious. Government power expanded and further centralized at
the national level, and the economy entered into a period of sustained prosperity.
Second, many Americans, liberals and conservatives alike, eventually perceived the
dangers threatening the United States. Here lies the key distinction between the twentieth and
twenty-first centuries. By the late 1930s, the perilous position of the nation had grown
conspicuous, partly because external threats (other countries) obviously endangered the nation’s
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security. To be sure, the long-running Great Depression had shaken the nation’s confidence, but
the rise of the Nazi war machine tangibly imperiled the existence of democracy. Indeed,
numerous American political and constitutional theorists from the 1930s through the 1950s,
scholars like Dewey and Dahl, recognized the threat to democratic government and defended it
by articulating pluralist democratic theory.600
But now, in the twenty-first century, few Americans seem to recognize the dangers
threatening our democratic-capitalist system. One reason for this blindness is that the nation won
the Cold War. When the United States won and the Soviet Union lost, it seemed only a matter of
time before democracy and capitalism would rule the world. Of course, Americans soon had to
worry about terrorism, but few see terrorism as an existential threat to the nation—not in the way
that Soviet communism had been. But in the American Cold War victory, hidden dangers lurked,
as neoliberal libertarianism was unleashed, and Democracy, Inc., emerged. Neoliberal
libertarians—laissez-faire ideologues—consistently ignore market problems while emphasizing
government failures. Ironically, these libertarians are tied as strongly to their utopian ideals of
the marketplace as the Soviets were tied to their utopian visions of a proletarian revolution. Both
the libertarians and the communists believed that capitalism cannot coexist with extensive social
welfare laws interfering in the economic market. The communists favored social welfare, so they
sought the end of capitalism. The libertarians favored capitalism, so they have sought to end or
minimize social welfare laws and other democratic intrusions on the marketplace.601 But utopian
thinking, in general, obscures history. Utopians do not learn from experience. They do not adjust
their theories to fit the evidence. Instead, they insist that the future will adhere to the theory.
Hence, neoliberal libertarians persistently conceptualize the economic marketplace in ideal terms
while casting government and political decision making in the worst possible lights. For
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instance, from the libertarian standpoint, interest groups constantly manipulate legislatures and
capture administrative agencies. Meanwhile, libertarians constantly seek to slash funding of
government programs, then complain loudly when those underfunded programs fail to perform
adequately. To be sure, many of the libertarian complaints about government are grounded in
reality—and therefore need to be confronted—but simultaneously, neoliberal libertarians rarely
even acknowledge that markets are imperfect.602 Indeed, markets might be riddled with
imperfections and inefficiencies for many reasons, including inadequate knowledge, high
transaction costs, and purposeful corporate action (as corporations seek to maximize their own
profits).603 Yet, many neoliberal libertarians will attribute any and all market failures to
government interference.604
Unfortunately, the Roberts Court conservatives have been swept up in the ideology of
Democracy, Inc., including the utopian dreams of the neoliberal libertarians. But the framers
were anything but utopians. They had moved beyond the idealism of the Revolutionary era and
had become pragmatic realists. This realism extended to economic transactions. In a letter
written to Robert Morris, Hamilton focused on the nation’s finances. He explained: “A great
source of error in disquisitions of this nature, is the judging of events by abstract calculations;
which, though geometrically true, are false as they relate to the concerns of beings governed
more by passion and prejudice than by an enlightened sense of their interests. A degree of
illusion mixes itself in all the affairs of society.”605 In other words, Hamilton not only warned
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Morris, in general, against the illusions or ideals of utopian thinking but also cautioned him,
more specifically, about assuming that individuals truly base economic transactions on rational
calculations. Individuals are swayed as much by their passions and prejudices as by a rational
assessment of their own interests. Regardless, whether individuals are influenced more by
passions or (economic) interests, the framers never suggested that government should be
subordinated to private-sphere machinations.
VI. Conclusion: Should We Praise or Blame the Framers?
Both praise and blame ….

