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PRELIMINARY STATEMENT 

This memorandum of law is submitted on behalf of Respondent New York City 

Department of Information Technology and Telecommunications (“DoITT”) in support of its 

Motion to Dismiss the Verified Petition under CPLR 3211(a)(5) in this Article 78 proceeding, in 

which Petitioner seeks disclosure of the precise locations of conduits under New York City 

pursuant to the Freedom of Information Law (“FOIL”).  Petitioner sought this same information 

previously from DoITT and brought an Article 78 proceeding in 2012 to challenge DoITT’s 

withholding of records that showed such information.  In a Decision and Order dated March 20, 

2014, Justice Shlomo Hagler upheld DoITT’s determination to withhold responsive documents 

and held that disclosure of the precise locations of conduits “would make our fiber optic network 

more susceptible to terrorist or other attack.” 

As this Petitioner has already sought the same information from the same 

Respondent once before—and lost on the merits—the Verified Petition should be dismissed on 

the grounds of res judicata.  Additionally, as a part of the Verified Petition seeks review of the 

same FOIL request Petitioner made in 2012, this duplicative portion of the Verified Petition 

should be dismissed as barred by the statute of limitations.1 

STATEMENT OF FACTS 

The Court is respectfully referred to the accompanying Affirmation of Elizabeth 

Edmonds in Support of Respondent’s Cross-Motion to Dismiss the Verified Petition, dated 

                                                 
1 In the event that the Court declines to find the Verified Petition should be dismissed, 
Respondent submits that the Verified Petition should be denied for the same reasons that Justice 
Hagler denied the 2012 Petition.  Nonetheless, Respondent respectfully requests an opportunity 
to submit a Verified Answer in response to the Verified Petition should Respondent’s motion to 
dismiss be denied. 
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November 10, 2015 (“Edmonds Aff.”) for a full and complete statement of material facts on 

which the motion is based.  A brief summary follows. 

A. Background 

This is the second Article 78 FOIL proceeding this Petitioner has brought against 

the same Respondent, in which Petitioner seeks the same information she sought previously, 

only in a more detailed format.   Specifically, Petitioner now seeks a list, rather than maps, of the 

precise geographic locations of conduits under New York City, and of those conduits’ respective 

tenants, such as Verizon and Time Warner Cable.  Edmonds Aff., at ¶2. 

The conduits that run under New York City are essentially tubes that contain 

copper, coaxial, and fiber optic telecommunications cables.  Id. at ¶3.  These cables are used to 

provide telephone (including VoIP), cable television, and internet service to residents and 

businesses in New York City.  Id.  Such cables have been targeted by terrorists and other 

criminals seeking to cause widespread outages in critical communications.  Id. at ¶4 (citing 

articles concerning 2013 cable cut near Egypt, possibly by terrorists, and recent critical cable 

cuts in California being investigated by the FBI).  The cables are so important that the 

Department of Homeland Security lists their landing areas, including the landing areas in New 

York City, at the top if its lists of “critical infrastructure.”  Id. at ¶5. 

B. The 2012 Proceeding Between Petitioner and Respondent 

On January 24, 2012, Petitioner filed a FOIL request with DoITT seeking all 

records concerning, among others not at issue in this proceeding (as numbered in her FOIL 

request): (1) the geographic location of conduits owned by Empire City Subway (“ECS”), (2) the 

geographic location of conduits operated by ECS,  . . . and (6) the names of current franchisees 

renting ECS-owned ducts.   Id. at ¶8.  DoITT provided documents responsive to item 6.  Id. at 

¶9.   
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With respect to Petitioner’s request for item numbers 1 and 2, which sought 

respectively “the geographic location of conduits owned by ECS”, and “the geographic location 

of conduits operated by ECS,” DoITT informed Petitioner that it had in its possession only a 

single set of documents responsive to Petitioner’s request.  Id. at ¶10.  These documents were a 

set of 41 maps that depict the geographic locations of conduits in New York City.  Id.  However, 

DoITT invoked the FOIL exemptions found in Pub. Off. Law § 87(2)(i) (“the infrastructure 

exemption”) and § 87(2)(f) (“the life safety exemption”), and withheld the responsive maps after 

consulting with the NYPD Counterterrorism Division, which expressed grave concern with the 

maps’ potential release.  Id. at ¶11. 

On November 20, 2012, Petitioner commenced an Article 78 proceeding against 

DoITT challenging DoITT’s partial denial of her FOIL request for documents concerning the 

geographic location of conduits (“the 2012 proceeding”).  Id. at ¶12; see also 2012 Verified 

Petition, annexed to the Edmonds Aff., as Ex. 2.  Petitioner did not challenge DoITT’s 

production of items in response to her request number “6” for the “names of current franchisees 

renting ECS-owned ducts.”  Id. at ¶13.  In a Decision and Order dated March 20, 2014 

(“Decision”), Justice Shlomo Hagler upheld DoITT’s determination to withhold the records 

showing the geographic locations of conduits, and denied the Verified Petition.  See Edmonds 

Aff., Ex. 1. 

In his Decision, Justice Hagler held that the conduits are electronic information 

systems and infrastructures within the meaning of Pub. Off. Law § 87(2)(i).  See Decision, Ex. 1, 

at 6.  Justice Hagler further explained that Sgt. Wingert of NYPD’s Counterterrorism Division 

“predicts that the release of the precise location of the conduits would make our fiber optic 

network more susceptible to terrorist or other attack.”  Id. at 8-9.  Accordingly, Justice Hagler 
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deferred to NYPD’s professional expertise and held that disclosure of the precise locations of the 

conduits would jeopardize Respondent’s ability to “guarantee the security of its information 

technology assets.”  Id. at 9. 

C. Petitioner’s Current FOIL Proceeding Against Respondent 

On May 9, 2014, less than two months after Justice Hagler’s Decision concerning 

her first FOIL request, Petitioner submitted a new FOIL request to DoITT, in which Petitioner 

sought 23 categories of records.  See Ex. 3 to Edmonds Aff.  By letter dated January 30, 2015, 

DoITT issued a final determination on Petitioner’s FOIL request.  See Ex. 4 to Edmonds Aff.  As 

of January 30, 2015, DoITT had either provided records responsive to Petitioner’s request or 

certified that it had no responsive records for 22 of the 23 categories of records Petitioner sought.  

Edmonds Aff., at ¶16.  

The only request that remained at issue was request item “11,” which sought 

“records sufficient to disclose for each year since 2004 the total number of conduits owned or 

operated by ECS, broken down by the smallest geographic unit available to DoITT (e.g., a zip 

code, neighborhood, block, or similar defined region).”  Id. at ¶18.  In response to this request, 

DoITT provided a spreadsheet that inventoried the location of all conduits and number of 

conduits owned or operated by ECS (“the spreadsheet”).2  Id.  

The spreadsheet contained six columns: “from [manhole] #,” “from location,” “to 

[manhole #],” “to location,” “customer,” and “ducts.”  Id..  DoITT redacted the columns with 

specific conduit location information—namely, the columns with “from location” and “to 
                                                 
2 In the 2012 proceeding, the only responsive documents to Petitioner’s request for the 
“geographic locations of internet conduits” that DoITT had in its possession was the set of 41 
maps, which Justice Hagler later found were properly withheld.  However, in late 2014, DoITT 
acquired a spreadsheet from ECS that would have been responsive to Petitioner’s 2012 FOIL 
request.  As discussed further below, in early 2015, in response to Petitioner’s second FOIL 
request, DoITT disclosed the spreadsheet to Petitioner in redacted form.   
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location,” citing Public Officers Law §87(2)(i), as disclosure of such information would 

jeopardize the capacity of an entity that has shared information with an agency to guarantee the 

security of its information technology assets.  Id.  DoITT also redacted the “customer” column 

under Public Officers Law §87(2)(d).3  Id.  The spreadsheet was the only document DoITT had 

in its possession that was responsive to Petitioner’s request, aside from the set of maps Petitioner 

had previously sought and which Justice Hagler held were properly withheld.  Id.  

In an email dated February 26, 2015, Petitioner appealed DoITT’s redactions of 

the spreadsheet, asserting “all geographic locations of the conduits in the spreadsheet are not 

properly withheld under Public Officers Law Section §87(2)(i).”  Id. at ¶19.  Petitioner also 

appealed DoITT’s decision to redact the names of the specific ECS customers from the 

spreadsheet.  See Ex. 5 to Edmonds Aff.  By letter dated March 12, 2015, DoITT denied 

Petitioner’s appeal, citing the previous Decision.  See Ex. 6 to Edmonds Aff.  This Article 78 

proceeding followed. 

In an affirmation accompanying the Verified Petition, Petitioner clarified that she 

seeks the locations of the conduits and their occupancy information, explaining that the public 

cannot evaluate DoITT’s performance without “access to the conduit location and occupancy 

information sought by this FOIL request.”  Affirmation of Susan Crawford, sworn to July 2, 

                                                 
3 Petitioner had also sought “the names of the occupants” of the conduits in her request item “6,” 
which fell under the “customer” column of the spreadsheet.  Such occupants are tenants of ECS, 
such as NYPD, Time Warner, and Verizon, to name a few.  As discussed below, this request was 
duplicative of a previous request made in 2012, which Petitioner did not administratively appeal.  
In response to both the 2012 and 2015 requests, DoITT disclosed a list of the ECS tenants to 
Petitioner.  DoITT also redacted the names of the tenants from the portion of the spreadsheet that 
matched the tenants to the particular conduit they occupied.  However, because DoITT did not 
disclose the precise locations of the conduits to Petitioner, any further disclosure of the names of 
the ECS tenants, linked to such locations, which were redacted, would be academic and 
redundant at this stage of the proceeding, where Petitioner already possesses such a list of all 
tenants.  
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2015, at ¶20.  Thus, in the current proceeding Petitioner again seeks “the geographic locations of 

internet conduits.”  Compare Ex. 2 with Ex. 5. 

ARGUMENT 

POINT I 

THE VERIFIED PETITION SHOULD BE 
DISMISSED ON THE GROUNDS OF RES 
JUDICATA   

Under CPLR 3211(a)(5), a party may move to dismiss one or more causes of 

action against him on the grounds that the cause of action may not be maintained because of res 

judicata.  As explained by the New York Court of Appeals, “Simply stated, where there is a 

valid final judgment, the doctrine of res judicata, or claim preclusion, bars future litigation 

between those parties on the same cause of action.”  Hodes v. Axelrod, 70 N.Y.2d 364, 372-73 

(1987).   

In the FOIL context, this means that “Under the doctrine of res judicata, a party 

may not litigate a claim where a judgment on the merits exists from a prior action between the 

same parties involving the same subject matter.”  Mays v. New York City Police Dep’t, 48 

A.D.3d 372, 372-73 (1st Dep’t 2008).  This is true even where a second FOIL request is “more 

detailed and specific;” if a petitioner seeks all documents relating to the same topic he previously 

sought, the proceeding should be barred by the doctrine of res judicata.  Id. (dismissing FOIL 

proceeding where petitioner filed second more detailed and specific request relating to same 

topic).  See also Andrade v. New York City Police Dep’t, 106 A.D.3d 520, 521 (1st Dep’t 

2013)(dismissing FOIL proceeding as res judicata and collecting cases in support of same, 

where the petitioner requested documents “which were found to be exempt from disclosure in a 

prior article 78 proceeding between the same parties”); Burtis v. NY. City Police Dep’t, 294 

A.D.2d 315 (1st Dep’t 2002)(FOIL claims barred by res judicata after finding that FOIL requests 
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supplied); Ferrara v. Superintendent, N.Y. State Police, 235 A.D.2d 874, 875 (3d Dep’t 

1997)(affirming Supreme Court’s dismissal on res judicata grounds where “the same records 

were the subject of both of petitioner’s FOIL requests . . . involved the same parties and [the first 

decision] was not appealed by petitioner”).4        

A. There is a valid final judgment on the merits between the same parties 

Here, Petitioner seeks, for the second time, the same information she previously 

sought and to which she was denied access in a valid decision on the merits in New York 

Supreme Court.  In 2012, Petitioner sought access to all records concerning “the geographic 

location of conduits owned by Empire City Subway (‘ECS’)” and “the geographic location of 

conduits operated by ECS.”  See Edmonds Aff., at ¶8.  DoITT denied access to these records 

after consulting with NYPD’s Counterterrorism Division, which expressed grave concern with 

the records’ potential release.  Id. at ¶11.  Petitioner now seeks the same information from 

DoITT, asserting in her administrative appeal that “all geographic locations of the conduits in the 

spreadsheet are not properly withheld under Public Officers Law §87(2)(i).”  Id. at ¶19.  

However, Justice Hagler has already held that DoITT properly withheld the precise locations of 

the conduits, under Public Officers Law §87(2)(i).  Id. at ¶15; Decision, Ex. 1 to Edmonds Aff.   

Justice Hagler’s Decision was “a judgment on the merits exist[ing] from a prior 

action between the same parties involving the same subject matter.”  Mays, 48 A.D.3d at 372-73.  

Petitioner has not appealed the portion of Justice Hagler’s Decision holding that 1) the conduits 

are electronic information and infrastructures under Public Officer Law §87(2)(i) and 2) that 
                                                 
4 Although issue preclusion is rarely discussed in the FOIL context, should the Court decline 
Respondent’s motion to dismiss on the grounds of res judicata, Respondent submits that the 
Verified Petition should be dismissed on the grounds of collateral estoppel.  See Parker v. 
Baluvelt Volunteer Fire Co., 93 N.Y.2d 343, 349 (1999)(“Under the doctrine of collateral 
estoppel, . . . plaintiff should not be allowed in this action to raise any of the issues he 
unsuccessfully litigated in his prior CPLR article 78 proceeding.”). 
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disclosure of the precise locations of the conduits would jeopardize DoITT’s ability to guarantee 

the security of its information technology assets.5  Accordingly, the Verified Petition—which 

seeks, again, the precise locations of conduits—is nothing more than an attempt to relitigate a 

matter which has already been put to rest on the merits. 

B. Both Petitions Were Brought on the Same Cause of Action  

The doctrine of res judicata “bars future litigation between [the same] parties on 

the same cause of action.”  Hodes, 70 N.Y.2d at 372-73.  Here, there is an identity in the cause of 

action between the first 2012 Petition and the Petition in the case at bar, both of which seek the 

precise locations of conduits. 

In his Decision, Justice Hagler first interpreted Public Officers Law §87(2)(i), 

which states that an agency may deny access to records that “if disclosed, would jeopardize the 

capacity of an agency or an entity that has shared information with an agency to guarantee the 

security of its information technology assets, such assets encompassing both electronic 

information systems and infrastructures.”  See Decision, at 5-6.  Justice Hagler then found that 

“the subject conduits come within the purview of electronic information systems and 

infrastructures under POL § 87(2)(i).”  Id. at 6.   

Having found that the conduits are covered by Public Officer Law § 87(2)(i), 

Justice Hagler discussed at length the great harm that could befall New York City should an 

attack on the conduits take place.  He explained, citing an affidavit by NYPD’s Sgt. Wingert,  

[S]uffice it to say that even a single attack on a 
remote location could cause a “substantial 
disruption or interruption” of computers that could 
compromise the ability of government to perform 
its essential services.  A more precisely targeted 

                                                 
5 Petitioner only appealed the portion of Justice Hagler’s Decision ordering the post-petition 
papers sealed. 
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attack on certain cables “could result in an internet 
disruption not only in New York City but also 
throughout the United States and overseas.”  More 
numerous attacks on “high value cables” could be 
“catastrophic.”  The effects of such an attack could 
lead, among other terrible scenarios, to impede the 
ability of police to communicate and provide 
security, and to delete valuable data in government 
and the private sector. 

Id. at 8 (citations omitted).  Thus, Justice Hagler concluded,  
 

Sgt. Wingert predicts that the release of the precise 
location of the conduits would make our fiber optic 
network more susceptible to terrorist or other attack.  
“[I]t is bad law and bad policy to second-guess the 
predictive judgments made by the government’s 
intelligence agencies” (American Civil Liberties 
Unin v. Dept. of Justice, 681 F.3d 61, 70-71 [2d Cir. 
2012], citing to Wilsner v. NSA, 592 F.3d 60, 76 [2d 
Cir. 2009]).  Therefore, this Court will defer to Sgt. 
Winger’s professional expertise that the disclosure 
of the precise information on the Maps would pose 
a substantial threat and would jeopardize the 
respondent’s ability to “guarantee the security of the 
its information technology assets.” 

Id. at 8-9 (emphasis added).  

Here, Petitioner again seeks the precise locations of the conduits.  It is of no 

matter that Petitioner may argue that her most recent request is “more detailed and specific,” as 

the request ultimately involves the same subject matter as did her first Petition.  Mays, 48 A.D.3d 

at 372-73.  Further as explained in the Edmonds Affirmation, the portion of the spreadsheet 

DoITT redacted in this proceeding—which Petitioner now seeks in unredacted form—contains 

nearly identical information to the information on the maps Justice Hagler previously ruled were 

properly withheld, namely the precise locations of the conduits.  Edmonds Aff., at ¶¶24-26.  

Indeed, any enterprising member of the public could essentially recreate the maps using the data 
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that has been redacted from the spreadsheet by plotting the points of the precise locations of 

conduits onto a set of maps of New York City.   

Moreover, the redacted information on the spreadsheet is actually more specific as 

to the location of the conduits than the maps DoITT previously withheld were.  Where the maps 

merely showed a dot or a line, the spreadsheet states the precise addresses and locations of the 

conduits and their entrances, such as, hypothetically, “NE corner of 100 Main Street.”  Id. at ¶26.  

Justice Hagler’s Decision stated that “disclosure of the precise information on the Maps would 

pose a substantial threat;” disclosure of even more precise and specific information, would thus 

pose an even more substantial threat.  See Decision, at 9. 

* * * 
 

Petitioner seeks to grant the public access to precise conduit location information.  

This is precisely what Justice Hagler refused to do in the 2012 FOIL proceeding when he 

deferred to NYPD’s determination that disclosure of the “precise location of the conduits would 

make our fiber optic network more susceptible to terrorist or other attack.”  Edmonds Aff., at 

¶27.  Accordingly, as there is a valid final judgment between the same parties on the same cause 

of action that was presented before this Court once before, the current Petition should be 

dismissed on the grounds of res judicata. 

POINT II 

THE PORTION OF THE VERIFIED 
PETITION SEEKING RECORDS 
CONCERNING THE IDENTITIES OF ECS 
FRANCHISEES OR CUSTOMERS SHOULD 
BE DISMISSED ON THE GROUNDS THAT IT 
IS TIME BARRED   

Under CPLR 217(1), a proceeding against a body or officer must be commenced 

within four months after the determination to be reviewed becomes final and binding upon the 
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petitioner.  See also, e.g., DeMilio v. Bogard, 55 N.Y.2d 216, 219 (1982).  In the FOIL context, 

courts have held that the statute of limitations begins to run on the date the final decision is 

rendered.  See Orange County Publ’ns v. Kiryas Joel Union Free Sch. Dist., 282 A.D.2d 604 (2d 

Dep’t 2001)(date that the four month statute of limitations begins to run is the date that the 

agency determination becomes final and binding, namely, the date of the respondent agency’s 

letter). 

A petitioner cannot use a subsequent duplicative FOIL request to extend or toll 

the statute of limitations in an Article 78 proceeding. See Kelly v. New York City Police Dep’t, 

286 A.D.2d 581 (1st Dep’t 2001). When a duplicative FOIL request is made after an original 

request and determination has already been made, the later request is “properly dismissed as a 

belated attempt to seek judicial review of the denial of the first request.” Mendez v. N.Y. City 

Police Dep’t, 260 A.D.2d 262 (1st Dep’t 1999).  See Corbin v. Ward, 160 A.D.2d 596 (1st 

Dep’t)(upholding lower court’s refusal to consider denial of second FOIL request which 

“constituted nothing more than an effort to obtain reconsideration of the prior request without 

any change in circumstances”), lv. denied, 76 N.Y.2d 706 (1990); see also Matter of Carvel v 

Office of NYS Attorney General, 2012 NY Slip Op 32651, 2012 N.Y. Misc. LEXIS 5003, * 6-7 

(Sup. Ct. N.Y. Co.  Oct. 11, 2012)(Schlesinger, J.).  Thus, when a second FOIL request is made 

after an original request and determination, the later request should be dismissed as untimely.  

The requests need not be entirely duplicative to warrant dismissal.  Dismissal is 

appropriate where the later request is substantially similar to the earlier request.  Mixon v. 

McMahon, 302 A.D.2d 714 (3d Dep’t), lv. denied, 100 N.Y.2d 502 (2003).  This principle 

prevents a petitioner from reviving a stale and time-barred appeal from an earlier unfavorable 

determination by subsequently submitting the same (or nearly the same) request.  Additionally, it 
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is of no matter if the second request is made years after the first.  See Jamison v. Tesler, 300 

A.D.2d 194 (1st Dep’t 2002)(dismissing proceeding based on duplicative FOIL request 

submitted over four years after his previous request); Kelly, 286 A.D.2d 581 (duplicative FOIL 

request submitted over two years after previous request).  Duplicative requests simply cannot be 

submitted to toll the statute of limitations. 

   Here, the FOIL Request that is the subject of this proceeding constitutes the 

second time within three years that Petitioner has sought some of the same documents from 

DoITT, having previously requested them in January, 2012.  Indeed, Petitioner’s current 

(second) request even uses the same number (“6”) to refer to the records requested, which would 

show the names of the occupants, or tenants, of the internet conduits.  Petitioner’s first request 

sought “the names of current franchisees renting ECS-owned ducts.”  Ex. 2, at ¶8.  Petitioner’s 

second request sought “the names of the occupants [of ECS-owned ducts] and the respective 

accounts of such space occupied by each occupant” and “the number and kind of electrical 

conductors therein, with the names of the owners or users thereof.”6  Ex. 3.  As the franchisees 

are occupants of the conduits (or “tenants” or “customers”), this second request sought the same 

information.  Thus, this second request is a “belated attempt to seek judicial review of the denial 

of the first request.”  Mendez, 260 A.D.2d at 262.  While the second request specifies in 

somewhat greater detail the kind of information Petitioner seeks, this is of no import.  There can 

be no question that these requests are duplicative of one another.  See, e.g., McGriff v. Bratton, 

293 A.D.2d 401, 402 (1st Dep’t 2002)(“Belated judicial review of that [earlier] denial cannot be 

based on petitioner's second request for the same information, albeit  more detailed.”). 

                                                 
6 In response to this request, DoITT did provide a copy of the “ECS Duct Utilization System 
(DUS) Occupancy Report, as of 12/31/2009” to Petitioner. 
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Accordingly, because Petitioner’s later FOIL request was duplicative of her first 

FOIL request, the statute of limitations in this case should be calculated from the date when 

DoITT made its final determination on Petitioner’s first FOIL request, namely, June 2, 2012.  

See Edmonds Aff. at ¶33.  This final determination was made more than three years before 

Petitioner filed the case at bar, on July 10, 2015.  Id. at ¶33.  Moreover, Petitioner never appealed 

DoITT’s determination in her 2012 proceeding with respect to her request for item “6.”  See Ex. 

2.  It is axiomatic that where a Petitioner has failed to exhaust her administrative remedies, the 

Petition must be dismissed for lack of subject matter jurisdiction.  See, e.g., Tellier v. New York 

City Police Dep't, 267 A.D.2d 9 (1st Dep't 1999). 

As the CPLR requires Article 78 proceedings to be commenced within four 

months of the date of the final determination and, as by any calculation Petitioner has well-

exceeded that period of time, the portion of the Verified Petition seeking disclosure of records 

described request item “6” should be dismissed for failure to comply with the statute of 

limitations.  See CPLR 217(1); see also, e.g., Jamison, 300 A.D.2d at 194.    
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