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&ERTIFI&ATE OF INTERESTE' PERSONS AN' &ORPORATE 
'IS&LOS8RE STATE0ENT 

In compliance with FRAP 26.1 and the accompan\ing circuit ruleV, Appellee 

Advance Local Media, LLC Verved the Iollowing CertiIicate oI IntereVted PerVonV: 

1. Advance Local Media LLC, an Intervenor in thiV caVe, which doeV

buVineVV aV the Alabama Media Group, which iV a VubVidiar\ oI Advance

PublicationV, Inc., a media compan\ incorporated and headTuartered in

New York�

2. Allen, Richard, Iormer CommiVVioner oI the Alabama Department oI

correctionV�

3. AlonVo, Gabriella E., counVel Ior IntervenorV in thiV caVe�

4. ArmVtrong, Jerem\, Iormer AVViVtant Attorne\ General during the

poVtconviction proceedingV�

5. Bolling, Leon, Warden oI DonaldVon Correctional Facilit\ and

DeIendant in thiV action�

6. Bowdre, Karon Owen, Iederal diVtrict court Mudge�

7. BraVher, Andrew, Solicitor General oI the State oI Alabama�

8. Crain, CharleV, counVel Ior IntervenorV in thiV caVe�

9. Cunningham, Patrick, victim�
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10. DobbV-Rame\, Kimberl\ J., counVel Ior Hamm during the 

poVtconviction appeal� 

11. Dunn, JeIIerVon S., CommiVVioner oI the Alabama Department oI 

CorrectionV� 

12. FolVom, Fred C., trial Mudge� 

13. ForreVter, Nathan, Iormer Solicitor General Ior the State oI Alabama 

during the poVtconviction appeal� 

14. FriVb\, Stephen M., counVel Ior DeIendantV in thiV caVe� 

15. Govan, Jr., ThomaV R., counVel Ior DeIendantV in thiV caVe� 

16. Hamm, Do\le Lee, plaintiII� 

17. Harcourt, Bernard, counVel Ior Hamm in poVtconviction proceedingV, in 

Iederal habeaV proceedingV, and in thiV Court� 

18. Hardeman, Don L., poVtconviction Mudge� 

19. HarriV, Hugh, trial and direct appeal counVel Ior Hamm� 

20. HugheV, Beth JackVon, counVel Ior the State in poVtconviction 

proceedingV, in Iederal habeaV proceedingV, and in thiV Court� 

21. King, Tro\, Iormer Alabama Attorne\ General during the Iederal habeaV 

proceedingV� 

22. LangIord, John, counVel Ior IntervenorV in thiV caVe� 

23. Little, William D., AVViVtant Attorne\ General during the direct appeal� 
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24. MarVhall, Steve, Alabama Attorne\ General� 

25. Martine], Catherine, law Vtudent intern Ior IntervenorV in thiV caVe� 

26. Morin, Robert, counVel Ior Hamm on appeal to the United StateV 

Supreme Court on direct appeal� 

27. MorVe, Michael, law Vtudent intern Ior IntervenorV in thiV caVe� 

28. Nail, Pamela, counVel Ior Hamm in poVtconviction proceedingV� 

29. NewVome, Kevin C., Iormer Solicitor General oI the State oI Alabama 

during poVtconviction proceedingV� 

30. Nunnelle\, Kenneth, Iormer AVViVtant Attorne\ General during the 

poVtconviction proceedingV� 

31. Pr\or, William H., Iormer Alabama Attorne\ General during the 

poVtconviction proceedingV� 

32. Roden, DouglaV, co-deIendant� 

33. Roden, Regina, co-deIendant� 

34. Schul], David A., counVel Ior IntervenorV in thiV caVe� 

35. Seidell, Charlie, law Vtudent intern Ior IntervenorV in thiV caVe� 

36. Siegleman, Don, Iormer Alabama Attorne\ General during the direct 

appeal� 

37. SimpVon, Lauren A., counVel Ior DeIendantV in thiV caVe� 

Case: 18-12402     Date Filed: 08/16/2018     Page: 4 of 67 



 

C4 oI 4 

38. Stewart, C\nthia, Warden Holman Correctional Facilit\ and DeIendant 

in thiV action� 

39. Stewart, Sandra J., Iormer AVViVtant Attorne\ General during the direct 

appeal� 

40. Strange, Luther, Iormer Alabama Attorne\ General� 

41. The AVVociated PreVV, an Intervenor in thiV caVe� 

42. The Montgomer\ AdvertiVer, an Intervenor in thiV caVe, which iV a part 

oI the USA Toda\ Network, whoVe parent corporation iV Gannett Co., 

Inc., which iV a media compan\ incorporated in Delaware and 

headTuartered in Virginia, a publicl\ traded compan\ with no aIIiliateV 

or VubVidiarieV that are publicl\ owned. BlackRock, Inc., a publicl\ 

traded compan\, ownV ten percent or more oI Gannett¶V Vtock� 

43. ThomaV, Kim, Iormer CommiVVioner oI Alabama Department oI 

CorrectionV� 

44. ThompVon, John G., counVel Ior IntervenorV in thiV caVe� 

45. Tran, Delbert, law Vtudent intern Ior IntervenorV in thiV caVe� and 

46. WilliamV, Martha E., trial and direct appeal counVel Ior Hamm. 

 

�V� Gabriella E. AlonVo 
Gabriella E. AlonVo 
Attorne\ Ior IntervenorV
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STATE0ENT RE*AR'IN* ORAL AR*80ENT 

AppelleeV reVpectIull\ reTueVt oral argument to addreVV the public¶V 

common-law right oI acceVV to thoVe recordV Vubmitted to courtV in connection 

with VubVtantive motionV.  
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PRELI0INAR< STATE0ENT 

ThiV appeal challengeV a VtraightIorward application oI thiV Circuit¶V well-

Vettled precedent governing the public¶V common-law right oI acceVV to Mudicial 

recordV.  AppellantV argue the wrong legal Vtandard and preVent no valid baViV to 

reverVe the Vound diVcretion e[erciVed b\ the diVtrict court in unVealing itV recordV. 

In the underl\ing lawVuit, death-row inmate Do\le Lee Hamm Vought to 

prevent Alabama Irom e[ecute him via lethal inMection, claiming hiV veinV were Vo 

debilitated Irom drug uVe, hepatitiV C, and untreated l\mphoma that an\ attempt at 

lethal inMection would be Vo prolonged and painIul aV to violate the Eighth 

Amendment.  To reVolve hiV claim the Alabama e[ecution protocol waV Vubmitted 

to the diVtrict court, VubMected to e[pert teVtimon\, debated at hearingV and 

e[preVVl\ relied upon b\ the court in reVolving Hamm¶V claimV.  It waV, however, 

never Iiled with the clerk.   

AIter an attempt to e[ecute Hamm b\ lethal inMection had to be called oII Ior 

reaVonV that Hamm had predicted, three newV organi]ationV aVked the court to 

unVeal the protocol, along with other recordV and tranVcriptV diVcuVVing it, to 

underVtand more Iull\ wh\ the courtV had allowed the e[ecution to proceed.  The\ 

aVVerted both a conVtitutional and a common-law right to inVpect the Vealed 

recordV.  The diVtrict court agreed that the common-law acceVV right applied and 

ordered redacted recordV to be unVealed without reaching the conVtitutional claim.  
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The CommiVVioner oI the Alabama Department oI CorrectionV and other 

appellantV (collectivel\, ³AppellantV´ or ³Alabama´ or ³the State´) now argue that 

the diVtrict court violated a ³bright�line´ rule reTuiring that a document be Iormall\ 

³Iiled´ beIore an\ common-law acceVV right can e[iVt, and Iurther contend that the 

newV media Vhould not have been allowed to aVVert an\ acceVV rightV in the IirVt 

place.  Their appeal iV entirel\ miVdirected. 

The bright-line rule Alabama advanceV haV never been adopted b\ thiV 

Court.  To the contrar\, thiV Court and diVtrict courtV throughout thiV Circuit have 

held that the public¶V common-law right oI acceVV attacheV to documentV that are 

both Vubmitted to a court and relevant to itV e[erciVe oI Mudicial power on a 

VubVtantive iVVue, even when thoVe documentV are not Iormall\ ³Iiled.´  And courtV 

routinel\ allow newV organi]ationV to intervene Ior purpoVeV oI enIorcing the 

public acceVV right, even aIter²VometimeV \earV aIter²a caVe iV over.  The diVtrict 

court order Vhould be aIIirmed in all reVpectV. 

STATE0ENT OF T+E ISS8ES 

1. Whether a record Vubmitted to a court in connection with a 

VubVtantive, non-diVcover\ motion iV VubMect to the public¶V common-law right oI 

acceVV, regardleVV oI whether it iV Iormall\ Iiled.   

2. Whether the diVtrict court correctl\ held that the deIendantV in thiV 

caVe Iailed to meet their burden to overcome the public¶V right to inVpect Mudicial 

Case: 18-12402     Date Filed: 08/16/2018     Page: 13 of 67 



 

3 
 

recordV detailing Alabama¶V lethal inMection protocol, with onl\ thoVe limited 

redactionV neceVVar\ to VaIeguard Vecurit\ meaVureV and the privac\ oI thoVe 

involved in Alabama¶V lethal inMection e[ecutionV.  

3. Whether the diVtrict court correctl\ held that three newV organi]ationV 

were entitled to intervene in a civil lawVuit Ior the limited purpoVe oI enIorcing the 

public¶V TualiIied right to inVpect Mudicial recordV. 

&O8NTER STATE0ENT OF T+E &ASE 

A. 'o\OH LHH +DPP¶V ³AV ASSOLHG´ &KDOOHQJH Wo AODEDPD¶V LHWKDO 
IQMHFWLoQ PUoWoFoO 

Do\le Lee Hamm waV Ventenced to death b\ an Alabama Mur\ in 1987.  

Hamm v. Alabama, 564 So.2d 453, 464–69 (Ala. Crim. App. 1989).  Over the ne[t 

twent\-nine \earV, Hamm Iiled a VerieV oI unVucceVVIul direct and collateral 

challengeV to hiV conviction and Ventence in Vtate and Iederal court.  See Hamm v. 

Alabama, 498 U.S. 1008 (1990) (den\ing certiorari)� Hamm v. Alabama, 546 U.S. 

1017 (2005) (den\ing certiorari)� Hamm v. Comm’r, Alabama Dep’t of Corr., 620 

F. App¶[ 752 (11th Cir. 2015) (aIIirming denial oI Iederal habeaV relieI), cert. 

denied, 137 S. Ct. 39 (2016).  On December 13, 2017, the Supreme Court oI 

Alabama Vet Hamm¶V e[ecution Ior Februar\ 22, 2018.  See AppellantV¶ App. Tab 

3� Mem. Order 5, ECF No. 30. 

The Vame da\ that the Alabama Supreme Court Vcheduled hiV e[ecution, 

Hamm Iiled a � 1983 action challenging the conVtitutionalit\ oI Alabama¶V lethal 
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inMection protocol aV applied to him, Veeking an inMunction to prevent the uVe oI the 

protocol Ior hiV e[ecution.  See AppellantV¶ App. Tab 2� Compl., ECF No. 1.1  AV 

amended, Hamm¶V complaint alleged that, in 2014, he had been diagnoVed with 

large cell l\mphoma and had undergone maVVive radiation therap\ to hiV cranium 

and other medication treatmentV.  Am. Compl. at 2, ECF No. 15.  Hamm alleged 

that thoVe treatmentV, along with Hamm¶V medical hiVtor\ and age, had ³Veverel\ 

compromiVed´ hiV veinV.  Id.  II Alabama proceeded with itV planned lethal 

inMection e[ecution, Hamm claimed he would ³almoVt certainl\ . . . VuIIer a 

painIul, blood\, and prolonged death in violation oI the Eighth Amendment.´  Id. 

at 1-2.  Hamm VpeciIicall\ diVavowed an\ Iacial challenge to Alabama¶V lethal 

inMection method� inVtead, he claimed ³onl\ that >Alabama¶V@ lethal inMection 

protocol, aV applied to him, w>ould@ violate hiV >Eighth Amendment@ rightV 

becauVe oI hiV uniTue and VeriouV medical conditionV.´  Id. at 2.2   

On Januar\ 19, 2018, Alabama moved Ior Vummar\ Mudgment.  See Mot. Ior 

Summ. J., ECF No. 16.  The diVtrict court ordered e[pedited brieIing on Alabama¶V 

                                           
1 ECF numberV herein reIer to docket entrieV in the docket below, i.e. in 

Hamm v. Dunn, No. 17-cv-02083 (N.D. Ala.). 
2 Hamm alVo claimed that hiV prolonged detainment on death row violated 

hiV Eighth Amendment rightV.  See Am. Compl. at 30, ECF No. 15. 
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motion and Vcheduled an evidentiar\ hearing Ior Januar\ 31, 2018.  See ReviVed 

BrieIing Schedule, ECF No. 17. 

Recogni]ing the centralit\ oI the protocol to the reVolution oI Hamm¶V 

claim, the diVtrict court notiIied the partieV that ³it would need to review 

Alabama¶V lethal inMection protocol´ at a pre-hearing VtatuV conIerence in 

chamberV.  AppellantV¶ App. Tab 13� Mem. Order at 2, ECF No. 122.3  Alabama 

agreed to produce the protocol Ior the court¶V in camera review beIore the hearing, 

and alVo agreed to provide Hamm¶V counVel with a redacted cop\ oI the protocol, 

VubMect to a conIidentialit\ order.  Id.  On Januar\ 30, 2018, the partieV Iiled a Moint 

motion Ior a protective order, which the court entered, and Alabama Vubmitted 

paper copieV oI the lethal inMection protocol to the court and produced a redacted 

verVion to Hamm¶V attorne\ the ne[t da\.  Id.� see Joint Mot. Ior Protective Order, 

ECF No. 26� Agreed ConIidentialit\ Order, ECF No. 28.   

The evidentiar\ hearing proceeded aV Vcheduled on Januar\ 31, 2018.  Part 

oI the aIternoon VeVVion waV conducted in camera and ³revolved around the 

conIidential lethal inMection protocol.´ AppellantV¶ App. Tab 13� ECF No. 122 at 2-

3.  Among other iVVueV, the court took teVtimon\ on whether ³Mr. Hamm Vtill ha>d@ 

                                           
3 Prior to Iiling hiV � 1983 lawVuit, Hamm¶V counVel repeatedl\ reTueVted 

acceVV to the protocol, but Alabama reIuVed to produce the protocol.  See E[. NoV. 
16, 18, 19, 20, 21, 22, 25, ECF No. 24.   
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enough good Tualit\ peripheral veinV Ior the State to e[ecute him uVing the 

procedureV deVcribed in itV conIidential lethal inMection protocol.´  AppellantV¶ 

App. Tab 2� Mem. Order at 8, ECF No. 30. 

A week aIter the hearing, the diVtrict court entered an order den\ing 

Alabama¶V motion Ior Vummar\ Mudgment and temporaril\ Vta\ing Hamm¶V 

e[ecution.  AppellantV¶ App. Tab 2� Mem. Order, ECF No. 30.  Finding ³a genuine 

diVpute oI material Iact e[iVt>ed@ about whether e[ecuting Mr. Hamm uVing the 

intravenouV inMection method deVcribed in Alabama¶V e[ecution protocol 

preVent>ed@ a riVk that >waV@ sure or very likely to cauVe VeriouV illneVV and needleVV 

VuIIering, and give riVe to VuIIicientl\ imminent dangerV,´ the court concluded that 

an independent medical e[amination waV neceVVar\ to reVolve the iVVue.  Id. at 20 

(emphaViV in original� internal citationV and Tuotation markV omitted)� see also id. 

at 19–25.  Meanwhile, the protocol remained under Veal. 

On Alabama¶V appeal, thiV Court vacated the Vta\ oI e[ecution but agreed 

that an independent medical evaluation Vhould be conducted.  See Order, Hamm v. 

Dunn, No. 18-10473 (11th Cir. Feb. 13, 2018).  It remanded the caVe, directing the 

diVtrict court to immediatel\ appoint an independent medical e[aminer and to 

make an\ concomitant Iactual IindingV b\ Februar\ 20, 2018.  Id.    

On remand, the diVtrict court appointed a medical e[pert to conduct an 

e[amination oI Hamm.  See Sealed Order Appointing Medical E[pert, ECF No. 
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48.  On Februar\ 16, 2018, the court held an in camera hearing to take teVtimon\ 

Irom the medical e[pert.  The diVtrict court cloVed the hearing to the public to 

protect the identit\ oI the e[pert and the conIidentialit\ oI the lethal inMection 

protocol, which the court ³anticipated the partieV would diVcuVV e[tenVivel\.´  

AppellantV¶ App. Tab 13� Mem. Op. at 3, ECF No. 122.  At the concluVion oI the 

hearing, the diVtrict court denied Hamm¶V reTueVt Ior a preliminar\ inMunction, 

baVed in part on Alabama¶V Vtipulation that it would ³not attempt peripheral venouV 

acceVV in Mr. Hamm¶V upper e[tremitieV.´  Mem. Op. and Order 4, ECF No. 58� 

see AppellantV¶ App. Tab 13� Mem. Op. at 3, ECF No. 122.   

The court VubVeTuentl\ entered a memorandum opinion and order 

memoriali]ing itV deciVion on Februar\ 20, 2018.  AppellantV¶ App. Tab 4� Mem. 

Op., ECF No. 58-2.  It e[plained that, in light oI the medical e[pert¶V report and 

Alabama¶V Vtipulation, ³>n@othing about Mr. Hamm¶V condition . . . preVent>ed@ a 

riVk that Alabama¶V current lethal inMection protocol aV applied to him >waV@ Vure or 

ver\ likel\ to cauVe VeriouV illneVV and needleVV VuIIering, and give riVe to 

VuIIicientl\ imminent dangerV.´  Id. at 4 (internal alteration omitted).  Nor could 

Hamm ³Vhow an\ medical IactorV that would make the Alabama lethal inMection 

protocol, aV applied to him, more likel\ to violate the Eighth Amendment than it 

would Ior an\ other inmate who would be e[ecuted Iollowing that protocol.´  Id. at 
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6.  Hamm appealed the diVtrict court¶V denial oI hiV reTueVt Ior a preliminar\ 

inMunction.   

On appeal, thiV Court e[preVVed Vome remaining concernV regarding the 

e[ecution protocol to be uVed and ordered Alabama to Vubmit a Vworn aIIidavit 

conIirming whether it would have ultraVound technolog\ and a doctor preVent at 

the e[ecution.  Order, Hamm v. Comm’r, Ala. Dep’t of Corr.,  No. 18-10636 (Feb. 

21, 2018).  In reVponVe, the warden oI the Holman Correctional Facilit\ Vubmitted 

an aIIidavit aVVuring the Court that both would be preVent.  State¶V ObM. to Court¶V 

Order E[. A, Hamm v. Comm’r, Ala. Dep’t of Corr., No. 18-10636 (Feb. 21, 

2018).  BaVed on that repreVentation, aV well aV thoVe Alabama made to the diVtrict 

court, thiV Court aIIirmed the diVtrict court¶V denial oI Hamm¶V reTueVt Ior a 

preliminar\ inMunction.  It held that Hamm Iailed to demonVtrate a likelihood oI 

VucceVV on hiV claim that Alabama¶V lethal inMection protocol, aV applied to him, 

would violate hiV conVtitutional rightV.  Order, Hamm v. Comm’r, Ala. Dep’t of 

Corr., No. 18-10636 (Feb. 22, 2018).  Hamm petitioned the Supreme Court Ior a 

Vta\ and writ oI certiorari but waV denied.  See Hamm v. Dunn, 138 S. Ct. 828 

(2018).   

On Februar\ 22, Alabama attempted to e[ecute Mr. Hamm.  According to 

the e[pert report oI the doctor who e[amined Mr. Hamm purVuant to the diVtrict 

court¶V order, Mr. Hamm VuIIered through a prolonged, painIul and blood\ proceVV 
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aV Alabama unVucceVVIull\ Vought to implement the e[ecution protocol.  Two men 

IirVt Vpent about thirt\ minuteV inVerting needleV into Mr. Hamm¶V lower 

e[tremitieV, including ten minuteV oI ³e[tremel\ painIul´ probing oI hiV right calI 

during which Mr. Hamm could Ieel the men ³rolling and maVhing´ the tiVVue in hiV 

leg and hiV right Vhinbone reached b\ a needle.  Notice oI SubmiVVion oI E[pert 

Report oI Dr. Mark Heath, ECF No. 93, Appendi[ A at 2.  When thoVe attemptV at 

IV acceVV Iailed, the IocuV moved to Mr. Hamm¶V groin region and he Ielt multiple 

needle inVertionV ³penetrating deep into hiV groin and pelviV.´  Id.  Mr. Hamm 

began to hope the doctor ³could µget it over with¶ becauVe he preIerred to die rather 

than to continue to e[perience the ongoing Vevere pain.´  Id.  AIter ³a large amount 

oI blood´ accumulated in Mr. Hamm¶V groin region the e[ecution waV called oII.  

Id.  GuardV had to Vupport Mr. Hamm b\ hiV armV to return him to hiV cell becauVe 

he waV in too much pain to Vupport himVelI.  Id. at 2-3.  The doctor who 

VubVeTuentl\ e[amined Mr. Hamm noted 11 puncture woundV and obVerved that 

the bleeding Irom hiV groin region waV ³conViVtent with arterial puncture.´  Id. at 4. 

 The Iailed attempt to e[ecute Mr. Hamm received national media coverage.  

For e[ample, NBC reported ³a Irantic Vcene in the death chamber´ and publiVhed 

pictureV oI Mr. Hamm¶V lower legV and Ieet Vhowing diVcoloration and puncture 
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woundV.4  A debate pla\ed out in the preVV between Mr. Hamm¶V attorne\, who 

deVcribed the eIIort to implement the protocol aV a ³botched and blood\´ proceVV, 

and Alabama oIIicialV who diVputed that characteri]ation and contended that the 

problem had been ³more oI a time iVVue.´5  

On March 5, 2018, Hamm moved to amend hiV complaint Ior a Vecond time 

³to include the IactV oI Alabama¶V botched e[ecution attempt´ becauVe it bore 

³directl\ on the abilit\ oI Alabama to acceVV Do\le Hamm¶V veinV in the Iuture 

Vhould the\ proceed in their plan to e[ecute Do\le Hamm b\ intravenouV lethal 

inMection again.´  Mot. Ior Leave to Amend FirVt Am. Compl. and File Second Am. 

Compl., ECF No. 94.  Hamm Iiled the Vecond amended complaint on March 26, 

2018, ECF No. 103, but later that Vame da\, the partieV ³Mointl\ Vtipulate>d@ to the 

                                           
4 Trac\ Connor, Doyle Lee Hamm Wished for Death During Botched 

Execution, Report Says, NBCNewV.com (Mar. 5, 2018, 3:40 PM, updated Mar. 5, 
2018, 8:19 PM), httpV:��www.nbcnewV.com�Vtor\line�lethal-inMection�do\le-lee-
hamm-wiVhed-death-during-botched-e[ecution-report-Va\V-n853706. 

5 David Brennan, Doyle Lee Hamm: Botched Execution Death Row Prisoner 
Sues Alabama, Asks for Vacated Sentence, NewVweek.com (Mar. 18, 2018, 6:40 
PM), httpV:��www.newVweek.com�botched-e[ecution-death-row-priVoner-VueV-
alabama-aVkV-vacated-Ventence-836127� see also, Alabama Postpones Execution of 
Motel Clerk Killer at 11th Hour, CBSNewV.com (Februar\ 23, 2018, 1:12 AM), 
httpV:��www.cbVnewV.com�newV�alabama-poVtponeV-e[ecution-motel-clerk-killer-
do\le-hamm-veinV-botched� (Mr. Hamm¶V attorne\ contending that the Iailed 
e[ecution vindicated hiV concernV about the uVe oI the protocol but Alabama¶V 
CorrectionV CommiVVioner Vtating the e[ecution waV halted out oI ³an abundance 
oI caution´). 
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voluntar\ diVmiVVal oI >the litigation@.´  AppellantV¶ App. Tab 5� Joint Stipulation 

oI Voluntar\ DiVmiVVal at 1, ECF No. 104.  The diVtrict court entered an Order 

diVmiVVing the action two da\V later, on March 28, 2018.  AppellantV¶ App. Tab 6� 

Order to DiVmiVV, ECF No. 105.   

B. PUHVV IQWHUYHQoUV¶ 0oWLoQ Wo IQWHUYHQH DQG 8QVHDO -XGLFLDO RHFoUGV� 
IQFOXGLQJ WKH LHWKDO IQMHFWLoQ PUoWoFoO 

The Vame da\ the diVtrict court diVmiVVed the � 1983 action, appelleeV 

Alabama Media Group, the Montgomery Advertiser, and the AVVociated PreVV 

(collectivel\, ³PreVV IntervenorV´) moved to intervene and unVeal the recordV, 

tranVcriptV, and brieIV diVcuVVing Alabama¶V e[ecution protocol.  AppellantV¶ App. 

Tab 7� Mot. to Intervene and UnVeal, ECF No. 107.6  PreVV IntervenorV 

demonVtrated that thoVe recordV are Mudicial recordV VubMect to FirVt Amendment 

and common-law rightV oI public acceVV, and that neither the conVtitutional nor the 

common-law right iV overcome Ior the recordV Vought.  AppellantV¶ App. Tab 8� 

Mem. in Supp. oI Mot. To Intervene and UnVeal, ECF No. 108 at 9–24. 

                                           
6 SpeciIicall\, PreVV IntervenorV moved to unVeal Alabama¶V lethal inMection 

protocol and the Vealed tranVcriptV (located at ECF NoV. 53, 70, 71, and 72) oI the 
Januar\ 31, Februar\ 7, Februar\ 14, and Februar\ 16 hearingV.  See AppellantV¶ 
App. Tab 8� Mem. in Supp. OI Mot. to Intervene and UnVeal at 7, ECF No. 108.  
PreVV IntervenorV alVo reTueVted an order authori]ing the partieV to releaVe 
unredacted verVionV oI brieIV Iiled in the Eleventh Circuit and the Supreme Court.  
See id. 
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On March 30, 2018, the diVtrict court granted the motion to intervene aV a 

matter oI right under Federal Rule oI Civil Procedure 24(a), but reVerved ruling on 

the meritV oI PreVV IntervenorV¶ motion to unVeal.  AppellantV¶ App. Tab 9� Order 

Granting Mot. to Intervene, ECF No. 111.  On April 3, 2018, the diVtrict court 

ordered Alabama to Vhow cauVe ³wh\ the court Vhould not grant the IntervenorV¶ 

motion to unVeal the lethal inMection protocol and court recordV related to it.´  

AppellantV¶ App. Tab 10� Order to Show CauVe, ECF No. 113.   

Alabama reVponded on April 17, 2018, arguing that the lethal inMection 

protocol waV not a Mudicial record, that there iV no FirVt Amendment right oI acceVV 

to Mudicial recordV, and that an\ FirVt Amendment or common-law right oI acceVV 

to Alabama¶V lethal inMection protocol waV overcome.  AppellantV¶ App. Tab 11� 

DeIV.¶ ReVp. at 8, ECF No. 119.  Alabama alVo aVked the diVtrict court to 

reconVider itV deciVion granting intervention, arguing that PreVV IntervenorV¶ 

motion waV not timel\ and that their intereVtV would not be impaired b\ a denial oI 

intervention.  Id. at 8–10.   

The diVtrict court directed PreVV IntervenorV to reVpond to the reTueVt Ior 

reconVideration.  Order, ECF No. 120.  PreVV IntervenorV replied on April 23, 2018, 

demonVtrating that intervention iV the widel\ applied and proper mechaniVm 

through which to aVVert conVtitutional and common-law rightV oI acceVV to Mudicial 

recordV.  AppellantV¶ App. Tab 12� PreVV IntervenorV¶ Repl\, ECF No. 121.   
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&. TKH 'LVWULFW &oXUW OUGHU DW IVVXH 

On Ma\ 30, 2018, the diVtrict court denied Alabama¶V reTueVt Ior 

reconVideration on the iVVue oI intervention and largel\ granted PreVV IntervenorV¶ 

motion to unVeal Mudicial recordV.  AppellantV¶ App. Tab 13� Mem. Op., ECF No. 

122.  With regardV to intervention, the diVtrict court held that PreVV IntervenorV 

VatiVIied both the reTuirementV Ior intervention aV oI right under Federal Rule oI 

Civil Procedure 24(a) and the reTuirementV Ior permiVVive intervention under Rule 

24(b).  Id. at 5.  It reMected Alabama¶V argument that PreVV IntervenorV¶ motion waV 

not timel\, Vtating that Alabama Iailed to e[plain how it waV preMudiced b\ the 

motion.  Id. at 7–8.  The diVtrict court alVo reMected Alabama¶V argument that 

den\ing the motion would not impede PreVV IntervenorV¶ intereVt, e[plaining that 

Alabama ma\ not Vubmit the protocol in another caVe and that the common-law 

right oI acceVV guaranteeV a right oI acceVV to the recordV in thiV caVe.  Id. at 8–9.  

Turning to the meritV oI the acceVV reTueVt, the diVtrict court reMected 

Alabama¶V argument that the lethal inMection protocol waV not a Mudicial record in 

Hamm¶V � 1983 lawVuit.  Id. at 9–14.  The court waV unambiguouV that it ³needed 

and relied upon the protocol to reVolve DeIendantV¶ motion Ior Vummar\ Mudgment 

and Mr. Hamm¶V reTueVt Ior preliminar\ inMunctive relieI.´  Id. at 12.  It ³relied 

heavil\ on the protocol in Iinding that genuine iVVueV oI material Iact e[iVted about 

the meritV oI Mr. Hamm¶V aV-applied claim.´  Id.  For e[ample, the diVtrict court 
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³had to rel\ on the lethal inMection protocol to know e[actl\ what t\pe and number 

oI veinV >Alabama@ would need to acceVV during Mr. Hamm¶V H[ecution.´  Id.  

³The court could not have anal\]ed the eIIect the condition oI Mr. Hamm¶V veinV 

would have on hiV e[ecution iI the court did not know the detailV about how Mr. 

Hamm would be e[ecuted.´  Id. at 13.   

The centralit\ oI the lethal inMection protocol to the diVtrict court¶V deciVion 

iV evident Irom the e[tent to which the court and litigantV diVcuVVed it in the 

Mudicial recordV and proceedingV in thiV caVe.  Id.  For inVtance, part oI the Januar\ 

31 hearing waV held ³in camera preciVel\ becauVe it involved the conIidential 

protocol.´  Id.  ³And Mr. Hamm¶V Vealed motion Ior leave to Vupplement>@ hiV IirVt 

amended complaint TuoteV e[tenVivel\ Irom both the protocol itVelI, and Irom the 

Januar\ 31 in camera hearing.´  Id.  

The court e[plained that the partieV Iailed to Iormall\ Iile the protocol onl\ 

becauVe oI ³the ruVh to addreVV Mr. Hamm¶V aV-applied claim beIore hiV Vcheduled 

e[ecution date.´  Id. at 11.  ³In the preVV oI time, the partieV and the court did not 

croVV all TV or dot all IV to have the protocol Iiled oI record.´  Id.  Under theVe 

circumVtanceV, the court held that ³the Iailure to Iormall\ Iile the protocol d>id@ not 

make it a non-Mudicial record.´  Id.   

The court then Iound that Alabama Iailed to demonVtrate that the public¶V 

common-law right oI acceVV to the Mudicial recordV reTueVted waV overcome.  The 

Case: 18-12402     Date Filed: 08/16/2018     Page: 25 of 67 



15 

court began b\ noting that, under Eleventh Circuit precedent, the public haV a 

preVumptive common-law right oI acceVV to Mudicial recordV and courtV muVt 

determine whether there iV good cauVe to den\ that right.  Id. at 15.  Drawing on 

Eleventh Circuit precedent, the diVtrict court anal\]ed Vi[ relevant IactorV beIore 

Iinding that AppellantV had not overcome the common�law acceVV right.  Id. at 

15–19. The court Iound that the IirVt Iour IactorV all Iavored public acceVV: (1) the 

protocol concernV a matter oI great public intereVt²capital puniVhment and itV 

implementation, id. at 15–16� (2) acceVV to the protocol would promote public 

underVtanding oI a hiVtoricall\ VigniIicant event²Mr. Hamm¶V Iailed e[ecution, 

id. at 16� (3) the preVV did not alread\ have VubVtantial acceVV to the protocol and 

likel\ would never have VubVtantial acceVV abVent acceVV to the court¶V recordV, 

id. at 16–17� and (4) Iar Irom Veeking acceVV to the protocol Ior an ³improper 

purpoVe,´ PreVV IntervenorV¶ purpoVe iV conViVtent with ³>t@he public>¶V@ need>@ to 

know how the State adminiVterV itV lawV,´ id. at 17–18.   

Taking up the IiIth Iactor, the diVtrict court agreed that AppellantV had 

³e[hibited behavior conViVtent with reliance on the Agreed ConIidentialit\ Order.´ 

Id. at 18 (internal citation and Tuotation markV omitted).  But, in the court¶V view, 

³the Iact that DeIendantV ]ealouVl\ guard inIormation about a matter oI great 

public concern doeV not tip the VcaleV againVt diVcloVure,´ and the ³conViderationV 

in Iavor oI unVealing the recordV greatl\ outweigh´ AppellantV¶ intereVt in Vecrec\.  
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Id.  Finall\, turning to whether acceVV would diVcloVe VenVitive Vecurit\ or perVonal 

inIormation, the court Iound that AppellantV¶ Vtated concernV²the need to SURWHFW

WKH Vecurit\ RI WKH SURFHVV DQG WKH identitieV oI thoVe involved in LW²FRXOG EH

GHDOW ZLWK E\ redacting the recordV appropriatel\ beIore their releaVe.  Id.  

The diVtrict court ordered the lethal inMection protocol unVealed VubMect onl\ 

to thoVe redactionV neceVVar\ (a) to prevent the tracking oI locationV oI perVonnel 

beIore, during, and aIter an e[ecution and (b) to protect the identitieV oI people 

involved in Alabama¶V e[ecutionV.  Id. at 18±19.  It alVo ordered the tranVcriptV 

Irom the cloVed hearingV held on Januar\ 31 and Februar\ 16, 2018, unVealed, aV 

well aV Hamm¶V motion Ior leave to Vupplement hiV IirVt amended complaint, 

VubMect to thoVe redactionV neceVVar\ to protect the identit\ oI the court¶V 

independent medical e[aminer, conIidential Vecurit\ meaVureV, and the identitieV oI 

perVonnel involved in e[ecutionV.  AppellantV¶ App. Tab 14� Order Granting Mot. 

to UnVeal, ECF No. 123. 

On June 6, 2018, Alabama Iiled a notice oI appeal, ECF No. 125, and moved 

the diVtrict court to Vta\ itV deciVion, pending the appeal beIore thiV Court, 

AppellantV¶ App. Tab 16� ECF No. 126.  The diVtrict court granted Alabama¶V 

motion and Vta\ed itV order granting PreVV IntervenorV¶ motion to unVeal.  

AppellantV¶ App. Tab 17� Order Granting Sta\ Pending Appeal, ECF No. 127. 
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STAN'AR' OF REVIE: 

The determination oI whether a record iV a ³Mudicial record´ VubMect to the 

public¶V common-law right oI acceVV iV a TueVtion oI law that thiV Court reviewV de 

novo.  In re U.S. for an Order Pursuant to 18 U.S.C. Section 2703(D), 707 F.3d 

283, 290 (4th Cir. 2013)� accord. Flynt v. Lombardi, 885 F.3d 508, 511 (8th Cir. 

2018)� United States v. Sealed Search Warrants, 868 F.3d 385, 390–91 (5th Cir. 

2017). 

On the meritV, ³the deciVion aV to acceVV iV one beVt leIt to the Vound 

diVcretion oI the trial court.¶´  F.T.C. v. AbbVie Prod. LLC, 713 F.3d 54, 61 (11th 

Cir. 2013) (Tuoting Nixon v. Warner Commc’ns, Inc., 435 U.S. 589, 599 (1978)).  

Accordingl\, thiV Court ³review>V@ a diVtrict court¶V order liIting or modiI\ing a 

protective order and unVealing a document onl\ Ior abuVe oI diVcretion.´  Id.7  

LikewiVe, ³the deciVion whether to allow permiVVive intervention iV 

committed to the Vound diVcretion oI the diVtrict court, and will not be diVturbed 

abVent a clear abuVe oI diVcretion.´  United States v. Dallas Ct’y Comm’n, 850 F.2d 

                                           
7 A diVtrict court abuVeV itV diVcretion onl\ when it ³applieV an incorrect 

legal Vtandard, applieV the law in an unreaVonable or incorrect manner, IollowV 
improper procedureV in making a determination, or makeV IindingV oI Iact that are 
clearl\ erroneouV,´ or when it ³miVconVtrueV itV proper role, ignoreV or 
miVunderVtandV the relevant evidence, and baVeV itV deciVion upon conViderationV 
having little Iactual Vupport.´  F.T.C. v. AbbVie Prod. LLC, 713 F.3d 54, 61 (11th 
Cir. 2013) (internal citationV and Tuotation markV omitted). 
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1433, 1443 (11th Cir. 1988).  ThiV Court reviewV a diVtrict court¶V Mudgment on 

intervention aV oI right de novo.  Salvors, Inc. v. Unidentified Wrecked & 

Abandoned Vessel, 861 F.3d 1278, 1292 (11th Cir. 2017). 

S800AR< OF T+E AR*80ENT 

DecadeV oI thiV Court¶V precedent make it abundantl\ clear that Alabama¶V 

e[ecution protocol iV a Mudicial record in thiV caVe becauVe it waV Vubmitted Ior the 

court¶V uVe in deciding a VubVtantive, non-diVcover\ motion.  Contrar\ to 

Alabama¶V contention, thiV Court haV never held that documentV muVt be Iormall\ 

Iiled to be conVidered Mudicial recordV.  The Court haV recogni]ed that Iormal Iiling 

iV t\picall\ sufficient to render documentV VubMect to the public¶V right oI acceVV, 

but it haV not held that Iormal Iiling iV necessary Ior an\ acceVV right to e[iVt.  To 

the contrar\, thiV Court and diVtrict courtV in the Eleventh Circuit have Iound 

documentV Vubmitted to courtV in connection with VubVtantive motionV to be 

Mudicial recordV VubMect to the public acceVV right even when the\ were not Iormall\ 

Iiled.  The diVtrict court waV plainl\ correct in Iinding that Alabama¶V e[ecution 

protocol iV a Mudicial record VubMect to the common-law right oI acceVV in thiV caVe 

Vince it waV Vubmitted to the court, uVed at evidentiar\ hearingV and oral 

argumentV, and integral to the Mudicial reVolution oI Mr. Hamm¶V aV-applied 

challenge to it. 
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Nor did the diVtrict court abuVe itV diVcretion in Iinding that Alabama Iailed 

to articulate a compelling government intereVt in Vecrec\ VuIIicient to overcome the 

public¶V common-law right oI acceVV to the Mudicial recordV.  Following the 

guidance oI the Supreme Court and thiV Court, the diVtrict court conVidered Vi[ 

IactorV in weighing Alabama¶V aVVerted intereVtV in Vecrec\ againVt the value oI 

public acceVV.  It Iound that Iour oI thoVe IactorV weighed Volidl\ in Iavor oI 

acceVV, and that a IiIth Iactor²whether allowing acceVV would diVcloVe VenVitive 

inIormation²could be addreVVed b\ limited redactionV to protect the location and 

identitieV oI perVonnel involved in e[ecutionV.  None oI thoVe IindingV waV an 

abuVe oI diVcretion. 

Finall\, the diVtrict court properl\ reMected Alabama¶V contention that 

intervention waV improper.  ThiV Court haV repeatedl\ made clear that partieV muVt 

be permitted an opportunit\ to aVVert their acceVV rightV even aIter a caVe haV 

cloVed, and, aV the diVtrict court Iound, Alabama iV not preMudiced aV a reVult oI the 

intervention b\ PreVV IntervenorV in thiV caVe. 

For theVe reaVonV, thiV Court Vhould aIIirm in itV entiret\ the diVtrict court¶V 

order granting intervention and unVealing redacted copieV oI the lethal inMection 

protocol and related court recordV. 

Case: 18-12402     Date Filed: 08/16/2018     Page: 30 of 67 



 

20 
 

AR*80ENT 

I. ALABA0A¶S E;E&8TION PROTO&OL IS A -8'I&IAL RE&OR' 
IN T+IS &ASE 

The diVtrict court correctl\ held that Alabama¶V lethal inMection protocol iV a 

Mudicial record in thiV lawVuit becauVe the protocol waV actuall\ preVented to the 

court, diVcuVVed at hearingV and relied upon in reVolving the meritV oI Hamm¶V 

claimV.  In the Eleventh Circuit, Vuch documentV ³integral to the Mudicial reVolution 

oI the meritV oI an\ action>@ are . . . VubMect to the common-law right´ oI acceVV.  

F.T.C. v. AbbVie Prod. LLC, 713 F.3d 54, 64 (11th Cir. 2013) (internal Tuotation 

markV omitted).  AV thiV Circuit haV e[plained in multiple deciVionV over Veveral 

decadeV, thiV rule VtemV Irom the preVumption that the public muVt have acceVV to 

Mudicial proceedingV²and thereIore to documentV central to thoVe proceedingV²in 

order to VaIeguard the integrit\ and credibilit\ oI the courtV.  ThiV Court and itV 

diVtrict courtV have conViVtentl\ applied thiV principle in holding that documentV 

central to a Mudicial proceeding, whether Iormall\ Iiled or not, are Mudicial recordV 

and thereIore preVumptivel\ available to the public.  The diVtrict court did not err 

in appl\ing thiV well-Vettled rule. 

A. 'oFXPHQWV IQWHJUDO Wo WKH -XGLFLDO RHVoOXWLoQ oI DQ AFWLoQ AUH 
-XGLFLDO RHFoUGV SXEMHFW Wo D RLJKW oI PXEOLF AFFHVV 

ThiV Court¶V rule that documentV integral to the reVolution oI the meritV oI an 

action are Mudicial recordV VtemV Irom itV broader recognition that the public muVt 

be aIIorded meaningIul acceVV to Mudicial proceedingV.  AcceVV to the documentV 
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integral to a Mudicial proceeding iV eVVential Ior inIormed acceVV to the proceeding, 

promoteV the proper operation oI the courtV, and maintainV public conIidence in the 

Mudiciar\.   

The  right oI acceVV to Mudicial proceedingV acknowledgeV that ³>o@nce a 

matter iV brought beIore a court Ior reVolution, it iV no longer Volel\ the partieV¶ 

caVe, but alVo the public¶V caVe.´  Brown v. Advantage Eng’g, Inc., 960 F.2d 1013, 

1016 (11th Cir. 1992).  AV thiV Court haV obVerved, ³>t@he operationV oI the courtV 

and the Mudicial conduct oI MudgeV are matterV oI utmoVt public concern . . . and 

>t@he common-law right oI acceVV to Mudicial proceedingV, an eVVential component 

oI our V\Vtem oI MuVtice, iV inVtrumental in Vecuring the integrit\ oI the proceVV.´  

Romero v. Drummond Co., 480 F.3d 1234, 1245 (11th Cir. 2007) (internal citationV 

and Tuotation markV omitted).  It iV alVo well-Vettled that the FirVt Amendment 

independentl\ protectV the public¶V right oI acceVV to Mudicial proceedingV.  See, 

e.g., Press-Enterprise Co. v. Sup. Ct. of Cal. for Riverside Ct’y, 478 U.S. 1 (1986)� 

Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980)� United States v. 

Valenti, 987 F.2d 708, 712-13 (11th Cir. 1993).8 

                                           
8 PreVV IntervenorV aVVerted a FirVt Amendment right oI acceVV to the 

protocol recordV below, but the diVtrict court did not reach the iVVue.  II thiV Court 
Vhould hold that the common-law right oI acceVV iV overcome, it Vhould remand Ior 
conVideration oI whether the FirVt Amendment right independentl\ protectV acceVV 
to the protocol recordV and whether Alabama haV met the higher bar neceVVar\ to 
abridge the FirVt Amendment right oI acceVV. 
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The right oI acceVV to Mudicial proceedingV neceVVaril\ encompaVVeV a right 

oI acceVV to documentV central to court operationV and to the e[erciVe oI Mudicial 

power.  In Newman v. Graddick, thiV Court underVcored the point, e[plaining that 

the ³right to inVpect and cop\ Mudicial recordV>,@ . . . like the right to attend Mudicial 

proceedingV, iV important iI the public iV to appreciate Iull\ the oIten VigniIicant 

eventV at iVVue in public litigation and the workingV oI the legal V\Vtem.´  696 F.2d 

796, 803 (11th Cir. 1983).  Thirt\ \earV later, thiV Court reiterated that ³>w@hat 

tranVpireV in the court room iV public propert\, and both Mudicial proceedingV and 

Mudicial recordV are preVumptivel\ available to the public.´  Perez-Guerrero v. U.S. 

Att’y Gen., 717 F.3d 1224, 1235 (11th Cir. 2013) (internal citationV and Tuotation 

markV omitted). 

ThiV iV not merel\ an abVtract principle� it iV the meanV b\ which continued 

public conIidence in the Mudicial V\Vtem iV maintained.  ³JudgeV deliberate in 

private but iVVue public deciVionV aIter public argumentV baVed on public recordV . . 

. .  An\ Vtep that withdrawV an element oI the Mudicial proceVV Irom public view 

makeV the enVuing deciVion look more like Iiat and reTuireV rigorouV MuVtiIication.´  

Id. at 1235 (Tuoting Hicklin Eng’g, L.C. v. Bartell, 439 F.3d 346, 348 (7th Cir. 

2006)) (alteration in original).  Or, aV JuVtice Blackmun e[plained:  

Public conIidence cannot long be maintained where 
important Mudicial deciVionV are made behind cloVed 
doorV and then announced in concluVive termV to the 
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public, with the record Vupporting the court¶V deciVion 
Vealed Irom public view. 

Gannett Co. v. DePasquale, 443 U.S. 368, 429 (1979) (Blackmun, J., concurring in 

part and diVVenting in part). 

Recogni]ing the overriding intereVt in open Mudicial proceVV, the Eleventh 

Circuit haV conVtrued ³Mudicial record´ broadl\ and ruled that a wide variet\ oI 

documentV are VubMect to the common�law right oI acceVV.  In F.T.C. v. AbbVie 

Products LLC, Ior e[ample, thiV Court held that ³acceVV to the complaint iV almoVt 

alwa\V neceVVar\ iI the public iV to underVtand a court¶V deciVion.´  713 F.3d 54, 62 

(11th Cir. 2013).  4uoting itV deciVion in Chicago Tribune Co. v. 

Bridgestone/Firestone, Inc., the Court reiterated that the right oI acceVV applieV to 

³materialV that invoke µMudicial reVolution oI the meritV,¶ Vuch aV complaintV, 

motionV to diVmiVV, or motionV Ior Vummar\ Mudgment.´  713 F.3d at 63 (Tuoting 

263 F.3d 1304, 1312 (11th Cir. 2001)).   

Similarl\, in Brown v. Advantage Engineering, Inc., thiV Court addreVVed 

³the public¶V right oI acceVV to Mudicial recordV´ in the conte[t oI a civil caVe in 

which the diVtrict court reMected a motion Ior Vummar\ Mudgment and then Vealed 

the trial court record aV part oI the court-approved Vettlement.  960 F.2d 1013, 1014 

(11th Cir. 1992).  ThiV Court reverVed the diVtrict court¶V deciVion to keep the trial 

court record Vealed aIter an intervenor Vought ³to review pleadingV, motionV, and 

evidence openl\ Vubmitted in diVtrict court.´  Id. at 1014.  The guiding principle oI 
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thiV Court¶V MuriVprudence iV that documentV Vubmitted to obtain Mudicial reVolution 

oI the meritV oI a diVpute are Mudicial recordV VubMect to the acceVV right becauVe 

acceVV to Vuch documentV iV eVVential to meaningIul acceVV to the Mudicial proceVV 

itVelI. 

DiVtrict courtV in thiV Circuit have applied thiV principle repeatedl\ in ruling 

that a wide variet\ oI documentV in civil caVeV are Mudicial recordV and thereIore 

VubMect to the right oI acceVV.  For e[ample, the Middle DiVtrict oI Alabama, 

Tuoting Brown, held that documentV Iiled in conMunction with Vummar\ Mudgment 

motionV are VubMect to the right oI acceVV.  McCall v. Montgomery Hous. Auth., No. 

2:10-CV-367-MEF, 2011 WL 4390049, at 1 (M.D. Ala. Sept. 21, 2011) (Tuoting 

960 F.2d at 1016).  The Middle DiVtrict oI Florida cited Brown in den\ing 

deIendantV¶ motion to Veal an e[hibit to their motionV in limine that contained 

³depoVition teVtimon\ . . . regarding private and perVonal IactV related to . . . paVt 

criminal convictionV and related violationV.´  Stoneeagle Servs., Inc. v. Pay-Plus 

Sols., Inc., No. 8:13-CV-2240-T-33MAP, 2015 WL 12844438, at 1 (M.D. Fla. 

Apr. 7, 2015).  The Middle DiVtrict oI Florida alVo cited Brown in den\ing a 

deIendant¶V motion to Veal depoVition tranVcriptV that were Vubmitted to the court in 

connection with a motion Ior Vummar\ Mudgment, motionV to e[clude e[pert 

witneVV teVtimon\, and motionV in limine.  Diaz-Granados v. Wright Med. Tech., 
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Inc., No. 614-CV-1953-ORL28TBS, 2016 WL 1090060, at 1–2 (M.D. Fla. Mar. 

21, 2016). 

B. 'oFXPHQWV SXEPLWWHG Wo OEWDLQ -XGLFLDO RHVoOXWLoQ oI DQ AFWLoQ 
AUH -XGLFLDO RHFoUGV� :KHWKHU oU NoW TKH\ AUH FoUPDOO\ FLOHG 
ZLWK WKH &oXUW 

Appl\ing the controlling principle that documentV Vubmitted to obtain 

Mudicial reVolution oI a diVpute are VubMect to the public acceVV right, courtV in the 

Eleventh Circuit have Iound documentV that were never Iormall\ Iiled with the 

court to be Mudicial recordV. 

In Newman v. Graddick, the Middle DiVtrict oI Alabama preVided over a 

claVV-action lawVuit in which Alabama priVon inmateV alleged the\ were victimV oI 

unconVtitutional priVon over-crowding.  See 696 F.2d 796, 798–99 (11th Cir. 

1983).  The diVtrict court granted inMunctive relieI and a conVent decree waV entered 

purVuant to which Vtate oIIicialV would reduce the number oI priVonerV in count\ 

MailV.  Id.  When overcrowding worVened, ³the diVtrict court ordered the 

Department oI CorrectionV to Vubmit periodic liVtV oI 250 priVonerV µleaVt deVerving 

oI Iurther incarceration.¶´  Id. at 799.   

TheVe liVtV were not Iormall\ Iiled with the court and do not appear on the 

diVtrict court docket.  See United States v. Noriega, 752 F. Supp. 1037, 1042 (S.D. 

Fla. 1990) (noting that the priVoner liVtV in Newman ³were not part oI the court 

Iile´).  NevertheleVV, thiV Court agreed that two Alabama newVpaperV were entitled 
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to inVpect and cop\ theVe priVoner liVtV becauVe the\ were ³Vubmitted to the court 

and became part oI the court proceedingV´ and were thuV VubMect to the ³common-

law right to inVpect and cop\ Mudicial recordV.´  Newman, 696 F.2d at 802–03.  Far 

Irom appl\ing an\ diVtinction between Iiled and unIiled documentV, thiV Court 

applied the ver\ principleV it haV alwa\V applied in determining whether a 

document iV a Mudicial record.  It IocuVed on the Iact that diVcloVing material 

Vubmitted to the court waV important to public underVtanding oI the Mudicial actionV 

taken.  Id. at 803.  It then ordered that the newVpaperV be given acceVV to the 

recordV, Iinding ³the evidence that might Vupport a denial oI acceVV to the priVoner 

liVtV . . . inVuIIicient.´  Id. at 804. 

DiVtrict courtV have relied upon Newman to rule that variouV documentV 

Vubmitted in connection with VubVtantive motionV, but never Iormall\ Iiled with the 

court, were nonetheleVV Mudicial recordV VubMect to the common-law right oI acceVV.  

In United States v. Noriega, Ior e[ample, CNN obtained recordingV, made b\ the 

United StateV government, oI impriVoned Iormer Panamanian dictator Manuel 

Noriega Vpeaking with hiV attorne\V.  752 F. Supp. at 1038.  AIter Noriega moved 

to enMoin CNN Irom broadcaVting the recordingV, the diVtrict court had court-

emplo\ed tranVlatorV make tranVcriptionV oI the tapeV in order to eVtabliVh a written 

record and aVViVt the court in itV determination.  Id. at 1038–39.  When other media 

organi]ationV moved Ior acceVV to thoVe tranVcriptV, CNN argued, in part, that the 
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tranVcriptV were not Mudicial recordV becauVe the\ ³were never a part oI the public 

record.´  Id. at 1040.  The diVtrict court, citing Newman, Tuickl\ diVpatched the 

argument:  ³>w@hether the tranVcriptV were Iormall\ entered on the docket or 

placed in the court Iile iV not diVpoVitive aV to whether the\ are Mudicial recordV to 

which the preVV haV a right oI acceVV.´  Id. at 1042. 

Having VTuarel\ reMected the e[iVtence oI an\ bright-line rule that the 

tranVcriptV could not be Mudicial recordV becauVe the\ were never Iiled, the diVtrict 

court went on to e[plain, in Iamiliar termV, wh\ the tranVcriptV were Mudicial 

recordV.  FirVt, it noted that the tranVcriptV were relied upon b\ the court ³in 

reaching itV determination aV to whether diVcloVure oI their contentV would impair 

Noriega¶V right to a Iair trial.´  Id. at 1042.  The court Iurther noted that ³>t@he 

tapeV¶ contentV . . . provided the baViV Ior the Court
V deciVion to liIt itV reVtraining 

order on the tapeV¶ broadcaVt.  In thiV Iunction, the tranVcriptV Verved aV an 

important part oI the record beIore >the@ court.´  Id. 

Similarl\, the DiVtrict Court Ior the Southern DiVtrict oI Alabama Iound that 

letterV Vent to the court in advance oI a Ventencing hearing were Mudicial recordV 

becauVe oI their role in the Mudicial proceVV, even though the\ were not Iiled with²

or even in the poVVeVVion oI²the court.  In preparing to Ventence a Iormer 

MiVViVVippi VheriII purVuant to a plea agreement, the diVtrict court in United States 

v. Byrd received man\ letterV Irom the public ³volunteering inVightV aV to B\rd¶V 
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hiVtor\ and characteriVticV, aV well aV input concerning Ventencing (the µSentencing 

LetterV¶).´  11 F. Supp. 3d 1144, 1146 (S.D. Ala. 2014).  ³PurVuant to local 

practice, theVe unVolicited letterV Irom third partieV were not docketed in the court 

Iile and were not Iiled with the Clerk oI Court� rather, the\ were houVed with the 

original >PreVentence InveVtigation Report@ in a Veparate Ventencing Iolder 

maintained b\ the U.S. Probation OIIice.´  Id.  While the letterV were neither Iiled 

with the court, nor even Vtored in the courthouVe, the diVtrict court nevertheleVV 

³reviewed and conVidered the PSR and Sentencing LetterV, aV well aV the 

deIendant¶V Ventencing memorandum and the entire court Iile, in preparation Ior 

B\rd¶V Ventencing hearing.´  Id. at 1146.   

When the Sun Herald newVpaper Iiled a motion reTueVting acceVV to the 

letterV aIter the Ventencing hearing, the diVtrict court began b\ addreVVing the 

³obviouV preliminar\ TueVtion >oI@ whether the Sentencing LetterV . . . TualiI\ aV 

Mudicial documentV within the boundarieV oI the common-law right oI acceVV.´  Id. 

at 1148.  To TualiI\ aV a Mudicial document, the court e[plained, ³the item Iiled 

muVt be relevant to the perIormance oI the Mudicial Iunction and uVeIul in the 

Mudicial proceVV.´  Id. at 1148–49 (Tuoting United States v. Amodeo, 44 F.3d 141, 

145 (2d Cir. 1995)).  BecauVe Ventencing letterV are ³meant to >a@IIect the Mudge¶V 

Ventencing determination,´ ³deVigned to have a direct impact on the >c@ourt¶V 

Ventence,´ and ³directl\ relevant to the perIormance oI the Mudicial Iunction,´ the 
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diVtrict court ³conclude>d@ that the Sentencing LetterV >we@re Mudicial recordV . . . 

VubMect to the public right oI acceVV Vet Iorth in the common law.´  Id. at 1149.9 

In Vum, thiV Court made clear in Newman that documentV Vubmitted in 

connection with a VubVtantive, litigated diVpute are Mudicial recordV VubMect to the 

public¶V right oI acceVV whether or not the\ are Iormall\ Iiled.  And diVtrict courtV 

in the Eleventh Circuit have appropriatel\ applied that principle to enVure that the 

public haV meaningIul acceVV to the Mudicial proceVV.   

&. ASSHOODQWV 0LVUHDG AbbVie� :KLFK 'oHV NoW AGoSW WKH ³BULJKW-
LLQH´ THVW TKH\ PUoSoVH

AgainVt the clear weight oI authorit\, Alabama oIIerV onl\ a VuperIicial and 

Vtrained reading oI thiV Court¶V deciVion in F.T.C. v. AbbVie Products LLC, 713 

F.3d 54 (11th Cir. 2013).  But a cloVer inVpection oI AbbVie conIirmV that thiV

Court did not adopt the ³bright-line´ teVt Alabama readV into that opinion and did 

not contradict thiV Circuit¶V decadeV-long hiVtor\ oI precedent to the contrar\.  Far 

Irom demanding Iiling aV a neceVVar\ pre-reTuiVite to an acceVV right, AbbVie iV 

entirel\ conViVtent with²and, indeed, directl\ VtateV²thiV Circuit¶V rule that 

documentV ³integral to the Mudicial reVolution oI the meritV oI an\ action>@ are . . . 

VubMect to the common-law right´ oI acceVV.  AbbVie, 713 F.3d at 64. 

9 Having Iound the Ventencing letterV to be Mudicial recordV the diVtrict court then 
conducted the common-law balancing teVt and decided that the letterV Vhould not 
be diVcloVed.  
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In AbbVie, a pharmaceutical compan\ came under inveVtigation b\ the 

Federal Trade CommiVVion becauVe the FTC VuVpected that the compan\¶V 

Vettlement oI a lawVuit with Veveral competitorV violated antitruVt lawV.  Id. at 58.  

AV part oI that inveVtigation, the compan\ voluntaril\ diVcloVed a conIidential 

document, and the FTC VubVeTuentl\ attached that document to itV antitruVt 

complaint againVt the compan\.  Id.  The compan\ argued that the document 

contained VenVitive Iinancial inIormation whoVe diVVemination could harm itV 

buVineVV intereVtV, and the diVtrict court agreed to place the document under Veal.  

Id.  The FTC¶V lawVuit waV eventuall\ diVmiVVed, but when the Supreme Court 

granted a writ oI certiorari, ³the FTC returned to the diVtrict court and aVked Ior the 

>document@ to be unVealed Vo that the FTC and itV amici could diVcuVV the 

document openl\ in the Supreme Court.´  Id.  The diVtrict court granted the FTC¶V 

motion to unVeal, and thiV Court reMected the compan\¶V argument that the diVtrict 

court had abuVed ³itV conViderable diVcretion to modiI\ itV own protective 

order.´  Id. 

In aIIirming the diVtrict court, thiV Court reiterated the diVtinction it drew in 

Chicago Tribune Co. v. Bridgestone/Firestone, Inc. between unIiled diVcover\ 

materialV²which are part oI an eVVentiall\ private proceVV²and materialV 

Vubmitted to invoke the e[erciVe oI Mudicial power²which are VubMect to the public 
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acceVV right.10  AbbVie noted that ³>t@he holding in Chicago Tribune eVtabliVhed a 

bright-line rule e[empting diVcover\ materialV Irom the common-law right oI 

acceVV.´  Id. at 64.  AV thiV Court went on to e[plain, ³>t@he rationale´ Ior that rule 

iV that ³an abundance oI VtatementV and documentV generated in Iederal litigation 

actuall\ have little or no bearing on the e[erciVe oI Article III Mudicial power,´ and 

³>t@he overwhelming maMorit\ oI documentV diVcloVed during diVcover\ are likel\ 

irrelevant to the underl\ing iVVueV and will not be heard or read b\ counVel or b\ 

the court or other Mudicial oIIicer.´  Id. at 63 (internal citation and Tuotation markV 

omitted).  ElVewhere, thiV Court haV e[plained that the need Ior public acceVV to the 

documentV e[changed in diVcover\ iV low becauVe diVcover\ iV ³eVVentiall\ a 

private proceVV . . . the Vole purpoVe >oI which@ iV to aVViVt trial preparation.´  

United States v. Anderson, 799 F.2d 1438, 1441 (11th Cir. 1986). 

Eliding thiV conte[t, aV well aV the plain language oI AbbVie and Chicago 

Tribune, AppellantV claim to have located in AbbVie ³a Vimple, bright-line rule that 

                                           
10 In Chicago Tribune Co. v. Bridgestone/Firestone, Inc., thiV Court 

overruled a lower court¶V holding that ³becauVe . . . documentV were Iiled with the 
court the\ are Mudicial recordV and thereIore VubMect to the common-law right oI 
acceVV.´  263 F.3d 1304, 1312 (11th Cir. 2001).  InVtead, the Court endorVed ³a 
more reIined approach >that@ . . . accountV both Ior the tradition Iavoring acceVV, aV 
well aV the uniTue Iunction diVcover\ VerveV in modern proceedingV.´  Id.  ³The 
better rule,´ thiV Court concluded, ³iV that material Iiled with diVcover\ motionV iV 
not VubMect to the common-law right oI acceVV, whereaV diVcover\ material Iiled in 
connection with pretrial motionV that reTuire Mudicial reVolution oI the meritV iV 
VubMect to the common-law right, and >thiV Court@ Vo h>e@ld.´  Id. 
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courtV µdetermine whether a document iV a Mudicial record depending on the t\pe oI 

Iiling it accompanied¶ and not µwhether it pla\ed a diVcernable role in the 

reVolution oI the caVe.¶´  Appellant¶V Br. at 19-20) (emphaViV in original) (Tuoting 

AbbVie, 713 F.3d at 64).  ThiV miVVtateV the holding in AbbVie²the ³bright-line 

rule´ in that caVe waV, again, ³a bright-line rule e[empting diVcover\ materialV 

Irom the common-law right oI acceVV.´  AbbVie, 713 F.3d at 64.  Indeed, thiV 

Court¶V holding in Chicago Tribune, upon which AbbVie relieV, waV prompted b\ 

itV refusal to allow a VimpliVtic ³Iiled-or-not-Iiled´ diVtinction to become the 

primar\ Iactor in determining iI a document iV a Mudicial record.  See 263 F.3d at 

1312. 

AV thiV conte[t makeV clear, when thiV Court wrote in AbbVie that ³we 

determine whether a document iV a Mudicial record depending on the t\pe oI Iiling 

it accompanied,´ it waV diVtinguiVhing documentV Iiled in diVcover\ proceedingV 

Irom other Iiled documentV, not announcing an entirel\ new rule barring 

documentV that have not been Iormall\ Iiled Irom ever being claVViIied aV Mudicial 

recordV.  713 F.3d at 64.  AV AbbVie, Newman, Noriega, and Byrd make clear, thiV 

Court and diVtrict courtV in thiV Circuit have, Ior decadeV, conViVtentl\ recogni]ed 
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that unIiled documentV that are Vubmitted in connection with the reVolution oI the 

meritV oI an action are Mudicial recordV VubMect to the public acceVV right.11 

'. AODEDPD¶V E[HFXWLoQ PUoWoFoO :DV SXEPLWWHG Wo WKH 'LVWULFW 
&oXUW LQ &oQQHFWLoQ ZLWK WKH RHVoOXWLoQ oI WKH 0HULWV oI +DPP¶V 
LDZVXLW DQG LV TKXV D -XGLFLDO RHFoUG 

In light oI thiV Court¶V VtraightIorward precedent, the diVtrict court waV 

bound to hold that Alabama¶V lethal inMection protocol iV a Mudicial record in thiV 

caVe.  Not onl\ waV the protocol actuall\ Vubmitted to reVolve a VubVtantive motion, 

it waV eVVential to the court¶V diVpoVition oI Hamm¶V � 1983 lawVuit. 

Hamm¶V primar\ claim waV that ³>Alabama¶V@ lethal inMection protocol, aV 

applied to him, w>ould@ violate hiV >Eighth Amendment@ rightV becauVe oI hiV 

uniTue and VeriouV medical conditionV.´  Am. Compl. at 2, ECF No. 15.  In 

                                           
11 For theVe Vame reaVonV, thiV Court¶V precedent enVureV that the diVtrict 

court¶V deciVion will not ³make it impoVVible Ior partieV in civil caVeV to diVcloVe 
VenVitive documentV in the courVe oI diVcover\.´  Cf. AppellantV¶ Br. at 22.  
AppellantV¶ h\potheticalV, including one in which Coca-Cola turnV over trade 
VecretV to PepVi in diVcover\ and becomeV helpleVV to prevent public diVcloVure, 
preVent a true red-herring.  AppellantV¶ Br. at 22–23.  ThiV Court addreVVed theVe 
ver\ concernV in Chicago Tribune and readil\ diVpelled them: (1) a document 
Vhared in diVcover\, and never preVented to the court, iV not VubMect to the 
common-law right oI acceVV� (2) civil litigantV who receive protective orderV 
purVuant to Rule 26 oI the Federal RuleV oI Civil Procedure do not automaticall\ 
IorIeit that conIidentialit\ when Vealed material iV VubVeTuentl\ Vubmitted in 
connection with a VubVtantive motion becauVe a court at that point ³muVt IirVt 
conduct the common-law right oI acceVV balancing teVt´� and (3) iI trade VecretV are 
at iVVue, the diVtrict court muVt balance the part\¶V ³intereVt in keeping the 
inIormation conIidential againVt the PreVV¶V contention that diVcloVure VerveV the 
public¶V legitimate intereVt in health and VaIet\.´  263 F.3d at 1312–15.   
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advance oI the hearing on AppellantV¶ motion Ior Vummar\ Mudgment and Mr. 

Hamm¶V reTueVt Ior inMunctive relieI, the diVtrict court notiIied the partieV at a pre-

hearing VtatuV conIerence that it would ³need´ to review the protocol.  AppellantV¶ 

App. Tab 13� Mem. Op. at 2, ECF No. 122.  AV the diVtrict court later e[plained, 

³>t@he lethal inMection protocol waV central to Mr. Hamm¶V aV-applied challenge to 

the method oI e[ecution, and even iI DeIendantV had not agreed to voluntaril\ 

diVcloVe it, the court would have ordered them to produce it� the court needed to 

review the protocol aV much iI not more than Mr. Hamm did.´  Id. at 7.  Indeed, in 

providing the protocol to the court, Alabama acknowledged that Hamm¶V claimV, 

in part, concerned the protocol.  Joint Mot. Ior Protective Order, ECF No. 26 at 1. 

The lethal inMection protocol then pla\ed a central role in the reVolution oI 

Hamm¶V claimV.  Si[ da\V aIter the Januar\ 31 hearing, the diVtrict court iVVued a 

deciVion that relied heavil\ on the protocol.  See AppellantV¶ App. Tab 3� Mem. 

Order, ECF No. 30.  The court denied AppellantV¶ motion Ior Vummar\ Mudgment 

³aV to the meritV oI Mr. Hamm¶V aV-applied claim becauVe he . . . created genuine 

iVVueV oI material Iact about whether Alabama¶V method oI e[ecution iV Vure or 

ver\ likel\ to cauVe him needleVV VuIIering.´  Id. at 4.  It devoted three paragraphV 

oI itV memorandum opinion to la\ing out detailV Irom the protocol that it Iound 

relevant to itV anal\ViV.  Id. at 7–8.  The diVtrict court alVo relied on the protocol in 

den\ing Hamm¶V reTueVt Ior a preliminar\ inMunction.  See id. at 22–23 (e[plaining 
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that Mr. Hamm had ³not preVented evidence establishing that he lackV the number 

and Tualit\ oI peripheral veinV needed Ior DeIendantV to e[ecute him under 

Alabama¶V lethal inMection´ and that he had not ³preVented evidence establishing 

that he iV e[periencing l\mphadenopath\, Vuch that DeIendantV could not VaIel\ 

reVort to the protocol¶V alternative method oI e[ecution uVing a central line´ 

(emphaViV in original)).  AV the diVtrict court later e[plained, ³>a@n\ gapV in >that@ 

opinion¶V diVcuVVion oI the interpla\ between the lethal inMection protocol and the 

condition oI Mr. Hamm¶V veinV indicate onl\ that the court did not have time to 

Iull\ IleVh out the opinion, not that the court did not rel\ on the lethal inMection 

protocol or the evidence preVented at the in camera hearing about the lethal 

inMection protocol aV applied to Mr. Hamm.´  AppellantV¶ App. Tab 13� Mem. Op. 

at 12, ECF No. 122 (emphaViV in original). 

The diVtrict court could not have been more clear that, ³>t@he court needed´ 

and ³relied heavil\ on the protocol,´ and ³the protocol waV vital´ to reVolving the 

meritV oI thiV caVe.  Id. at 12-13.  AppellantV¶ attempt to downpla\ the importance 

oI the e[ecution protocol to the diVtrict court¶V rulingV in Mr. Hamm¶V caVe iV 

belied b\ the record and b\ the diVtrict court¶V own e[planation oI how it 

approached the caVe.   

AppellantV are leIt reVting their entire argument on the allegedl\ diVpoVitive 

Iact that the e[ecution protocol waV never Iormall\ Iiled with the court.  But, aV 
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Vhown above, thiV Court¶V ruling in Newman IorecloVeV that argument.  See also, 

Noriega, 752 F. Supp. at 1042� Byrd, 11 F. Supp. 3d at 1149.  Here, where the 

document at iVVue waV provided to the court, diVcuVVed e[tenVivel\ at a hearing and 

identiIied b\ the trial court aV central to itV deciVion, it iV unambiguouVl\ a Mudicial 

record VubMect to the public acceVV right, notwithVtanding the overVight in Iailing to 

Iile it with the clerk.  See AppellantV¶ App. Tab 13� Mem. Op. at 11, ECF No. 122.  

The trial court clearl\ did not err in holding the protocol to be a Mudicial record 

VubMect to the common-law right oI acceVV. 

II. T+E 'ISTRI&T &O8RT 'I' NOT AB8SE ITS 'IS&RETION IN 
FIN'IN* T+AT ALABA0A FAILE' TO OVER&O0E T+E 
P8BLI&¶S &O00ON-LA: RI*+T OF A&&ESS TO T+E 
PROTO&OL AN' OT+ER SEALE' RE&OR'S 

Contrar\ to Alabama¶V argument, the diVtrict court did not abuVe itV 

diVcretion in Iinding that Alabama¶V aVVerted intereVtV in Vecrec\ do not overcome 

the public¶V common-law right oI acceVV to the protocol, e[cept with reVpect to 

certain Vecurit\ meaVureV and the identitieV oI perVonnel.  DiVtrict court have 

³diVcretion to determine which portionV oI the record Vhould be placed under Veal,´ 

and that diVcretion ³iV guided b\ the preVumption oI public acceVV to Mudicial 

documentV.´  Perez-Guerrero v. U.S. Att’y Gen., 717 F.3d 1224, 1235 (11th Cir. 

2013).  ThiV diVcretion IollowV Irom thiV Court¶V recognition that ³>d@iVtrict courtV 

are in a Vuperior poVition to decide whether to enter or modiI\ protective orderV, 

and it iV well eVtabliVhed that µthe deciVion aV to acceVV iV one beVt leIt to the Vound 
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diVcretion oI the trial court.¶´  F.T.C. v. AbbVie Prod. LLC, 713 F.3d 54, 61 (11th 

Cir. 2013) (Tuoting Nixon v. Warner Commc’ns, Inc., 435 U.S. 589, 599 (1978)) 

(citationV and internal Tuotation markV omitted).  ThuV, thiV Court reviewV ³a 

diVtrict court¶V order liIting or modiI\ing a protective order and unVealing a 

document onl\ Ior abuVe oI diVcretion.´  Id. 

The diVtrict court did not abuVe that diVcretion.  AV the Supreme Court haV 

noted, ³>i@t iV diIIicult to diVtill . . . a comprehenVive deIinition oI what iV reIerred 

to aV the common-law right oI acceVV or to identiI\ all the IactorV to be weighed in 

determining whether acceVV iV appropriate.´  Nixon, 435 U.S. at 598–99.  CourtV do 

not appl\ a bright-line rule.  Rather, ³the deciVion aV to acceVV iV one beVt leIt to the 

Vound diVcretion oI the trial court, a diVcretion to be e[erciVed in light oI the 

relevant IactV and circumVtanceV oI the particular caVe.´  Id. at 599.  Here, citing 

thiV Court¶V deciVion in Newman v. Graddick, 696 F.2d 796 (11th Cir. 1983), the 

diVtrict court properl\ identiIied and evaluated Vi[ IactorV in determining that 

AppellantV did not overcome the Vtrong preVumption in Iavor oI public acceVV: 
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(1) whether the recordV concern a matter oI great public intereVt, 
AppellantV¶ App. Tab 13� Mem. Op. at 15–16, ECF No. 122� 

(2) whether acceVV iV likel\ to promote underVtanding oI a hiVtoricall\ 
VigniIicant event, id. at 16� 

(3) whether the preVV haV had VubVtantial acceVV to the content oI the 
record, id. at 16–17� 

(4) whether intervenorV Veek acceVV to the Vealed recordV Ior an improper 
purpoVe, id. at 17–18� 

(5) whether the partieV have relied upon the e[iVtence oI a conIidentialit\ 
order� id. at 18� and 

(6) whether the record containV VenVitive Vecurit\ inIormation or perVonal 
identiIicationV, id.   

The diVtrict court properl\ Iound that the IirVt Iour IactorV weigh in Iavor oI acceVV, 

while the IiIth and Vi[th MuVtiI\ redacting onl\ thoVe portionV oI the protocol the 

diVcloVure oI which permit the tracking and identiIication oI perVonnel involved in 

Alabama¶V e[ecutionV. 

1. Access Sheds Light on a Matter of Public Concern.  AV the diVtrict 

court noted, the recordV at iVVue Vhed light on a matter oI public concern becauVe 

³>c@apital puniVhment iV a ³hotl\ conteVted iVVue that involveV an irrevocable 

puniVhment Ior priVonerV convicted oI terrible crimeV´ and ³the public haV a great 

intereVt in underVtanding how the State carrieV out itV puniVhment.´  Id. at 15–16.  

³The Iact that the death penalt\ ma\ be a hotl\ conteVted iVVue doeV not leVVen the 

public¶V preVumptive right oI acceVV to court documentV²to the contrar\, it 

increaVeV that preVumptive right oI acceVV.´  Id. at 16.   
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2. Access Promotes Understanding of a Matter of Historical Concern.  

The diVtrict court alVo correctl\ Iound that acceVV to the e[ecution protocol iV likel\ 

to promote public underVtanding oI hiVtoricall\ VigniIicant eventV.  See id. at 16.  

Be\ond the hiVtorical VigniIicance oI an\ e[ecution in an era in which capital 

puniVhment iV relativel\ rare, Mr. Hamm¶V uniTue circumVtanceV lend particular 

hiVtorical VigniIicance to hiV caVe.  Alabama¶V Iailed attempt to e[ecute Mr. Hamm 

provoked intenVe public intereVt in, and media coverage oI, hiV caVe.12  The 

circumVtanceV Vurrounding thiV Iailed e[ecution are hiVtoricall\ VigniIicant both on 

their own termV and becauVe oI the light the\ ma\ Vhed on the procedureV b\ which 

Alabama carrieV out the death penalt\. AV the diVtrict court concluded, ³acceVV to 

the lethal inMection protocol ma\ help the public to underVtand the conte[t oI the 

State¶V eIIortV to e[ecute him. It ma\ alVo help the public to underVtand how the 

Vame Vcenario might be repeated or avoided under the protocol aV it currentl\ 

VtandV.´  Id. 

                                           
12 See, e.g., MeliVVa Brown, Doyle Lee Hamm Punctured at Least 11 Times 

in Execution Attempt, Report States, Montgomer\ AdvertiVer (Mar. 5, 2018, 6:23 
PM), httpV:��www.montgomer\advertiVer.com�Vtor\�newV�2018�03�05�e[ecution-
attempt-Vo-painIulinmate-hoped-get-over-report-VtateV�397304002�� Ivana 
Hr\nkiw, µIt Was a Botched Execution’: Doyle Hamm’s Lawyer on Thursday’s 
Execution Attempt, AL.com (Feb. 26, 2018, 7:37 P.M.), http:��www.al.com�newV� 
birmingham�inde[.VVI�2018�02�do\le_lee_hamm_attempted_e[ecu.html� TraviV 
FedVchun, ‘Botched’ Execution Was ‘Torture’ That May Have Punctured Alabama 
Inmate’s Bladder, Lawyer Says, Fo[NewV.com (Feb. 26, 2018), 
http:��www.Io[newV.com�uV�2018�02�26�botched-e[ecution-waV-torture-that-ma\-
have-punctured-alabama-inmateV-bladder-law\er-Va\V.html. 
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3. The Press Has Not Had “Substantial Access” to the Protocol.  The 

diVtrict court properl\ Iound that thiV Iactor, too, weighed in Iavor oI unVealing.  Id. 

at 16-17.  In Nixon, the Supreme Court indicated that the public¶V need Ior acceVV 

to e[hibitV in one oI the Watergate proVecutionV waV leVV acute becauVe the public 

would ultimatel\ have ³VubVtantial acceVV´ to thoVe recordV.  435 U.S. at 603–06.  

But in Nixon, aV the diVtrict court noted, the Supreme Court waV reIerring to a 

³congreVVionall\ preVcribed avenue oI public acceVV´²i.e the PreVidential 

RecordingV Act²that would eventuall\ make the relevant documentV available to 

the public, even iI the\ were not unVealed b\ a court.  Id. 

Here, in contraVt, there iV no Vimilar route oI acceVV to the lethal inMection 

protocol at the center oI Hamm¶V caVe.  Alabama, in all likelihood, ³will keep the 

lethal inMection protocol Vecret Irom the public unleVV the >diVtrict@ court unVealV 

it.´  AppellantV¶ App. Tab 13� Mem. Op. at 17, ECF No. 122.  Nor doeV the diVtrict 

court¶V deVcription oI the protocol VuIIice to give the public VubVtantial acceVV to 

the protocol.  The diVtrict court noted that, ³in an attempt to avoid Vealing or 

redacting the memorandum opinion, the court kept itV Vummar\ oI the protocol 

deliberatel\ vague.´  Id. at 16.  While Alabama argueV that ³the order detailV the 

protocol at length,´ AppellantV¶ Br. at 28, the diVtrict court underVcored that itV 

³vague Vummar\ oI portionV oI the lethal inMection protocol and itV gapV cannot 
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trul\ VubVtitute Ior the document itVelI,´ Appellant¶V App. Tab 13� Mem. Op. at 17, 

ECF No. 122.   

4. Intervenors Do Not Seek to Unseal for an Improper Purpose.  AV the 

diVtrict court Iound, see id. at 17–18, PreVV IntervenorV Veek Alabama¶V e[ecution 

protocol to Vhed light on a matter oI public concern, not to promote public Vcandal 

or gain unIair commercial advantage.  ThiV iV preciVel\ the Vort oI circumVtance 

thiV Court and the Supreme Court were deVcribing when the\ diVcuVVed ³Vealed 

documentV >that@ involve public concernV that are at the heart oI the intereVt 

protected b\ the right oI acceVV: µthe citi]en¶V deVire to keep a watchIul e\e on the 

workingV oI public agencieV . . . >and@ the operation oI government.¶´  Romero v. 

Drummond Co., 480 F.3d 1234, 1246 (11th Cir. 2007) (Tuoting Nixon, 435 U.S. at 

598). 

AppellantV turn thiV principle on itV head b\ claiming that a deVire to ³caVt 

Alabama¶V death-penalt\ practice in a negative light iV preciVel\ the t\pe oI 

µVcandal¶ enviVioned b\ the Supreme Court.´ Appellant¶V Br. at 31–32.  AppellantV 

eIIectivel\ contend that courtV Vhould diVIavor acceVV to Mudicial recordV iI the 

reTueVtorV Veek to inIluence public polic\ or public opinion in wa\V diVIavored b\ 

the government.  UnVurpriVingl\, the\ cite no Eleventh Circuit or Supreme Court 

caVe in Vupport oI thiV propoVition. 

Case: 18-12402     Date Filed: 08/16/2018     Page: 52 of 67 



42 

But the Supreme Court in Nixon did provide e[ampleV oI what t\peV oI 

VcandalV the\ enviVioned to be relevant: ³the publication oI the painIul and 

VometimeV diVguVting detailV oI a divorce caVe,´ or the uVe oI Mudicial IileV to Verve 

aV ³reVervoirV oI libelouV VtatementV Ior preVV conVumption.´  Nixon, 435 U.S. at 

598 (internal citationV and Tuotation markV omitted).  Similarl\, the Southern 

DiVtrict oI Florida, citing Newman v. Graddick, invoked the concern about Vcandal 

when it reIuVed public acceVV to diVcover\ reTueVtV that were ³better characteri]ed 

aV imputationV oI perVonal dallianceV oI . . . individualV >who were@ not purported 

to have been involved in the matterV that gave riVe to thiV action and are not public 

IigureV.´  Rossbach v. Rundle, 128 F. Supp. 2d 1348, 1352 (S.D. Fla. 2000).  Such 

attemptV to uVe court recordV Vimpl\ WR damage the reputationV oI private 

individualV are the t\peV oI VcandalV courtV muVt guard againVt� b\ contraVt, a 

³deVire to keep a watchIul e\e on the workingV oI public agencieV . . . >and@ the 

operation oI government´ iV preciVel\ the motive the acceVV right iV meant to 

vindicate.  See Romero, 480 F.3d at 1246 (Tuoting Nixon, 435 U.S. at 598). 

5. Defendants Are Not Prejudiced by Reliance on the Stipulated 

Confidentiality Order.  The diVtrict court Iound thiV Iactor to weigh in Iavor oI 

Vealing becauVe Alabama haV ³alwa\V Vought to keep the lethal inMunction protocol 

conIidential.´  AppellantV¶ App. Tab 13� Mem. Op. at 18, ECF No. 122.  It 

nonetheleVV Iound that the other IactorV compelling public acceVV to court recordV 
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³greatl\ outweigh´ Alabama¶V intereVt in keeping the protocol private.  Id.  It 

correctl\ obVerved that, without other, Vtronger, IactorV weighing in Iavor oI 

continued Vecrec\, ³the Iact that >AppellantV@ ]ealouVl\ guard inIormation about a 

matter oI great public concern doeV not tip the VcaleV againVt diVcloVure.´  Id. 

6. Limited Redactions Suffice to Address Alabama’s Legitimate 

Security Concerns.  Finall\, the diVtrict court conVidered AppellantV¶ argument 

that ³the protocol containV Vecurit\ procedureV and inIormation that could be uVed 

to identiI\ people involved in the e[ecution oI death VentenceV.´  Id. at 15.  AV the 

diVtrict court pointed out, thiV iV not an argument Ior withholding the protocol, but 

rather an argument Ior appropriatel\ redacting it.  The need to ³keep>@ parts oI the . 

. . protocol Vealed . . . doeV not aIIect the anal\ViV oI whether to unVeal the other 

partV oI the protocol.´  Id. at 18 (emphaViV in original).  The diVtrict court 

concluded that the portionV oI the protocol implicating privac\ and Vecurit\ 

concernV ³can eaVil\ be redacted´²and, indeed, had already been redacted in the 

cop\ oI the protocol provided to Mr. Hamm¶V counVel.  Id. 

In weighing theVe IactorV, the diVtrict court properl\ e[erciVed itV diVcretion 

and Iound that the protocol Vhould be unVealed.  ItV careIul review oI the IactV in 

light oI relevant precedent demonVtrateV that there are no compelling intereVtV 

weighing againVt the Vtrong preVumption that Alabama¶V lethal inMection protocol 

ought to be unVealed and made available Ior public review. 
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III. T+E 'ISTRI&T &O8RT 'I' NOT AB8SE ITS 'IS&RETION OR 
OT+ER:ISE ERR IN *RANTIN* PRESS INTERVENORS¶ 
0OTION TO INTERVENE 

ThiV Court Vhould reMect Alabama¶V paVVing obMection that the diVtrict court 

erred in granting PreVV IntervenorV¶ motion to intervene.  The diVtrict court held 

that PreVV IntervenorV were entitled to intervene aV oI right under Federal Rule oI 

Civil Procedure 24(a) and, in the alternative, concluded that permiVVive 

intervention waV appropriate under Rule 24(b).  AppellantV¶ App. Tab 13� Mem. 

Op. at 5, ECF No. 122.  That deciVion trackV thiV Court¶V precedent, aV well aV 

conViVtent precedent Irom around the countr\, making clear that the preVV and 

public muVt be permitted to intervene under Rule 24 to aVVert right oI acceVV claimV 

abVent e[traordinar\ circumVtanceV. 

A. TKH 'LVWULFW &oXUW 'LG NoW AEXVH IWV 'LVFUHWLoQ LQ AXWKoUL]LQJ 
PHUPLVVLYH IQWHUYHQWLoQ XQGHU RXOH 24�E� 

Federal Rule oI Civil Procedure 24(b) provideV that ³>o@n timel\ motion, the 

court ma\ permit an\one to intervene who . . . haV a claim or deIenVe that VhareV 

with the main action a common TueVtion oI law or Iact.´  ³The deciVion whether to 

allow permiVVive intervention iV committed to the Vound diVcretion oI the diVtrict 

court, and will not be diVturbed abVent a clear abuVe oI diVcretion.´  United States 

v. Dallas Ct’y Comm’n, 850 F.2d 1433, 1443 (11th Cir. 1988)� accord. Salvors, 

Inc. v. Unidentified Wrecked & Abandoned Vessel, 861 F.3d 1278, 1292 (11th Cir. 
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2017) (³Denial oI a motion Ior permiVVive intervention iV reviewed Ior an abuVe oI 

diVcretion.´). 

ReMecting the argument Alabama raiVeV on appeal that PreVV IntervenorV¶ Iail 

to VatiVI\ Rule 24(b)¶V commonalit\ reTuirement, the diVtrict court properl\ 

concluded that intervention waV appropriate under Rule 24(b).  PreVV IntervenorV¶ 

motion VhareV a common TueVtion oI law or Iact with the main action: namel\, the 

propriet\ oI the conIidentialit\ order entered to protect the lethal inMection protocol 

and itV contentV.  In other wordV, whether the diVtrict court¶V protective order 

preventing diVcloVure oI the protocol waV MuVtiIied iV a common TueVtion oI law 

and Iact between the main action and PreVV IntervenorV¶ right-oI-acceVV claim.   

ThiV Court haV alread\ made clear that thiV Vort oI ne[uV VatiVIieV Rule 

24(b)¶V commonalit\ reTuirement.  In Brown v. Advantage Engineering, Inc., a 

third part\ Iiled a Rule 24(b) motion Ior permiVVion to intervene and unVeal a 

Vummar\ Mudgment motion and related paperV Vubmitted in a perVonal inMur\ 

lawVuit.  960 F.2d 1013, 1015 (11th Cir. 1992).  The diVtrict court denied the 

motion to intervene.  Id.  On appeal, thiV Court reverVed.  It e[plained that, 

³becauVe it iV the rightV oI the public, an abVent third part\, that are at Vtake, an\ 

member oI the public haV Vtanding to view documentV in the court Iile that have not 

been Vealed . . . and to move the court to unseal the court file in the event the 

record has been improperly sealed.´  Id. at 1016 (emphaViV added). 
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The diVtrict court recogni]ed aV much, citing to the Eighth Circuit¶V deciVion 

in Flynt v. Lombardi, 782 F.3d 963 (8th Cir. 2015).  AppellantV¶ App. Tab 13� 

Mem. Opp. at 5, ECF No. 122.  In Flynt, a publiVher moved to intervene and 

unVeal recordV in two caVeV brought b\ death-row inmateV in MiVVouri challenging 

MiVVouri¶V lethal inMection protocol.  782 F.3d at 965.  The diVtrict court denied the 

publiVher¶V motion to intervene, apparentl\ reaVoning that the publiVher¶V 

generali]ed intereVt in the VubMect oI the litigation didn¶t VatiVI\ Rule 24(b)¶V 

commonalit\ reTuirement.  Id. at 966.  The Eighth Circuit reverVed.  Id. at 966–67.  

It e[plained that, ³where a part\ iV Veeking to intervene in a caVe Ior the limited 

purpoVe oI unVealing Mudicial recordV, moVt circuitV have Iound that there iV no 

reaVon to reTuire . . . a Vtrong ne[uV oI Iact and law´ to VatiVI\ Rule 24(b).  Id. at 

967 (internal Tuotation markV omitted).  InVtead, ³Ior reaVonV oI Mudicial 

eIIicienc\,´ Rule 24(b) intervention iV generall\ the appropriate mechaniVm Ior 

raiVing acceVV claimV.  Id.   

Other circuitV agree.  AV the D.C. Circuit e[plained, ³deVpite the lack oI a 

clear Iit with the literal termV oI Rule 24(b), ever\ circuit that haV conVidered the 

TueVtion haV come to the concluVion that nonpartieV ma\ permiVVivel\ intervene Ior 

the purpoVe oI challenging conIidentialit\ orderV.´  EEOC v. Nat’l Children’s Ctr., 

146 F.3d 1042, 1045 (D.C. Cir. 1998)� see id. (collecting caVeV).  For e[ample, 

when a newVpaper intervened to unVeal a Vettlement agreement that waV VubMect to 
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a conIidentialit\ order, the Third Circuit held that ³>b@\ virtue oI the Iact that the 

NewVpaperV challenge the validit\ oI the Order oI ConIidentialit\ entered in the 

main action, the\ meet the >commonalit\@ reTuirement oI Fed. R. Civ. P. 24(b).´  

Pansy v. Borough of Stroudsburg, 23 F.3d 772, 778 (3rd Cir. 1994).  LikewiVe, 

when an IllinoiV newVpaper moved to unVeal a Vettlement agreement, the Seventh 

Circuit held that  

the NewVpaper aVVert>ed@ a right directl\ and VubVtantiall\ 
related to the litigation, a right oI acceVV to court proceedingV 
and documentV born oI the common law and the FirVt 
Amendment. . . .  >W@hen a diVtrict court enterV a cloVure 
order, the public¶V intereVt in open acceVV iV at iVVue and that 
intereVt VerveV aV the neceVVar\ legal predicate Ior 
intervention. 

Jessup v. Luther, 227 F.3d 993, 998 (7th Cir. 2000).  Though Rule 24(b)¶V 

language waV ³undoubtedl\ craIted principall\ Ior other VituationV occurring more 

IreTuentl\ in Iederal litigation,´ it iV nonetheleVV a ³logical and appropriate vehicle 

b\ which the public and preVV ma\ challenge a cloVure order.´  Id. at 997–98� see 

also, e.g., United Nuclear Corp. v. Cranford Ins. Co., 905 F.2d 1424, 1427 (10th 

Cir. 1990).   

The diVtrict court plainl\ did not abuVe itV diVcretion in Iollowing thiV 

Court¶V precedent and courtV around the countr\ in concluding that permiVVive 

intervention waV proper.  
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B. TKH &oXUW AOVo &oUUHFWO\ +HOG TKDW PUHVV IQWHUYHQoUV :HUH 
EQWLWOHG Wo IQWHUYHQH DV oI RLJKW 

PreVV IntervenorV alVo VatiVIied Federal Rule oI Civil Procedure 24(a)¶V 

reTuirementV Ior intervention aV oI right, aV the diVtrict court held.  Rule 24(a)(2) 

provideV that, ³on timel\ motion,´ courtV muVt permit an\one to intervene who 

³claimV an intereVt relating to the propert\ or tranVaction that iV the VubMect oI the 

action, and iV Vo Vituated that diVpoVing oI the action ma\ aV a practical matter 

impair or impede the movant¶V abilit\ to protect itV intereVt, unleVV e[iVting partieV 

adeTuatel\ repreVent that intereVt.´  In the Eleventh Circuit, a part\ Veeking to 

intervene aV oI right under Rule 24(a)(2) muVt Vhow:  

(1) hiV application to intervene iV timel\� (2) he haV an 
intereVt relating to the propert\ or tranVaction which iV 
the VubMect oI the action� (3) he iV Vo Vituated that 
diVpoVition oI the action, aV a practical matter, ma\ 
impede or impair hiV abilit\ to protect that intereVt� and 
(4) hiV intereVt iV repreVented inadeTuatel\ b\ the e[iVting 
partieV to the Vuit.   

Chiles v. Thornburgh, 865 F.2d 1197, 1213 (11th Cir. 1989).  Alabama doeV not 

diVpute that PreVV IntervenorV have an intereVt in thiV caVe, or that their intereVt waV 

not adeTuatel\ repreVented b\ the partieV� inVtead, Alabama argueV onl\ that PreVV 

IntervenorV Iailed to timel\ Iile their motion and that PreVV IntervenorV¶ intereVtV 

are unlikel\ to be impaired.  The diVtrict court reMected both argumentV, and thiV 

Court Vhould, too. 
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1. TKH GLVWULFW FoXUW GLG QoW DEXVH LWV GLVFUHWLoQ LQ
GHWHUPLQLQJ WKDW PUHVV IQWHUYHQoUV¶ PoWLoQ ZDV WLPHO\.

³TimelineVV´ ³iV not a word oI e[actitude or oI preciVel\ meaVurable 

dimenVionV,´ and the determination oI timelineVV iV ³largel\ committed to the 

diVcretion oI the diVtrict court.´ Stallworth v. Monsanto, 558 F.2d 257, 263 (5th 

Cir. 1977).13  Accordingl\, a diVtrict court¶V determination oI timelineVV iV 

reviewed Ior abuVe oI diVcretion.  Walters v. Atlanta, 803 F.2d 1135, 1150 n.16 

(11th Cir. 1986)� Reeves v. Wilkes, 754 F.2d 965, 968 (11th Cir. 1985).   

ThiV Court haV held that� when conVidering whether a motion to intervene iV 

timel\, courtV muVt conVider Iour IactorV: (1) the length oI time during which the 

would-be intervenor actuall\ knew or reaVonabl\ Vhould have known oI hiV intereVt 

in the caVe beIore he petitioned Ior leave to intervene� (2) the e[tent oI the 

preMudice that the e[iVting partieV to the litigation ma\ VuIIer aV a reVult oI the 

would-be intervenor¶V Iailure to appl\ Ior intervention aV Voon aV he actuall\ knew 

or reaVonabl\ Vhould have known oI hiV intereVt in the caVe� (3) the e[tent oI the 

preMudice that the would-be intervenor ma\ VuIIer iI hiV petition Ior leave to 

intervene iV denied� and (4) the e[iVtence oI unuVual circumVtanceV militating either 

Ior or againVt a determination that the application iV timel\.  Salvors, Inc., 861 F.3d 

13 In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), 
the Eleventh Circuit adopted aV binding precedent all the deciVionV oI the Iormer 
FiIth Circuit handed down prior to the cloVe oI buVineVV on September 30, 1981. 
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at 1294.  Below, the diVtrict court Iound that the balance oI theVe IactorV weighed 

in Iavor oI Iinding PreVV IntervenorV¶ motion timel\.  AppellantV¶ App. Tab 13� 

Mem. Op. at 6–8, ECF No. 122.   

Alabama challengeV the diVtrict court¶V determination that the amount oI 

time between when PreVV IntervenorV learned oI the protocol¶V Vealed VubmiVVion 

to the court and Iiled their motion to intervene waV reaVonable.  AppellantV¶ Br. at 

36.  ThiV Circuit, however, haV concluded that motionV to intervene are timel\ even 

monthV and \earV aIter a court enterV a protective order.  See Salvors, Inc., 861 

F.3d 1278 (intervention waV timel\, though the conteVted order waV entered 33 

\earV earlier)� Howard v. McLucas, 782 F.2d 956 (11th Cir. 1986) (intervention 

waV timel\ though Vuit waV ongoing Ior 11 \earV)� Brown v. Advantage Eng’g, Inc., 

960 F.2d 1013 (11th Cir. 1992) (intervention Vi[ monthV aIter diVmiVVal waV 

timel\).  That comportV with other circuitV¶ deciVionV holding that intervention in 

right oI acceVV caVeV iV proper even \earV aIter a caVe iV over.  See, e.g., Carlson v. 

United States, 837 F.3d 753, 756–57 (7th Cir. 2016) (granting a MournaliVt¶V motion 

to intervene and adMudicating reTueVt to unVeal 70-\ear-old grand Mur\ recordV).  AV 

the Ninth Circuit haV obVerved, ³dela\V meaVured in \earV have been tolerated 

where an intervenor iV preVVing the public¶V right oI acceVV to Mudicial recordV.´  

San Jose Mercury News, Inc. v. U.S. Dist. Ct. – N. Dist., 187 F.3d 1096, 1101 (9th 

Cir. 1999) (overruled on other groundV).  The diVtrict court did not abuVe itV 
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diVcretion in concluding that PreVV IntervenorV¶ dela\ oI two monthV between 

Januar\ 31 and March 30, 2018, doeV not render their motion untimel\.14 

Alabama alVo argueV that the diVtrict court abuVed itV diVcretion in 

concluding that Alabama would not be preMudiced b\ a deciVion granting PreVV 

IntervenorV¶ motion to intervene.  Appellant¶V Br. at 37–39.  Alabama contendV it 

³would not have voluntaril\ turned over the protocol to Hamm,´ or that it ³could 

have taken a diIIerent approach to the Moint diVmiVVal oI thiV caVe and the Iinali]ed 

Vettlement agreement with Hamm.´  Id. at 37-38.  The diVtrict court perVuaVivel\ 

reMected both argumentV below.  AppellantV¶ App. Tab 13� Mem. Op. at 6–8, ECF 

No. 122.  With reVpect to the IirVt it e[plained that, had Alabama not volunteered 

to diVcloVe the protocol, the court would have ordered Alabama to do Vo, given itV 

centralit\ to Hamm¶V lawVuit.  Id. at 7.  AV Ior the Vecond, the court e[plained that 

Alabama could not have reached an agreement that would preclude the public Irom 

Veeking to unVeal the document.  Id.  The diVtrict court did not abuVe itV diVcretion 

in reaching thoVe concluVionV.  See Brown, 960 F.2d at 1016 (³Once a matter iV 

                                           
14 Particularl\ perple[ing iV Alabama¶V VuggeVtion that the diVtrict court 

erred in imputing PreVV IntervenorV with knowledge oI the VubmiVVion oI the 
protocol on Januar\ 31.  AppellantV¶ Br. at 36.  InVtead, Alabama VuggeVtV that 
PreVV IntervenorV knew oI the protocol¶V role in the caVe b\ Januar\ 18.  Id.  But, 
aV noted above, Alabama did not Vubmit a propoVed conIidentialit\ order until 
Januar\ 30, 2018, or produce the protocol until the Januar\ 31, 2018, hearing.    
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brought beIore a court Ior reVolution, it iV no longer Volel\ the partieV¶ caVe, but 

alVo the public¶V caVe.´).   

Alabama¶V laVt argument on timelineVV iV that the diVtrict court abuVed itV 

diVcretion in Iinding that PreVV IntervenorV would VuIIer preMudice iI the\ were 

denied leave to intervene.  Appellant¶V Br. at 39–40.  Alabama VuggeVtV that PreVV 

IntervenorV need onl\ intervene in another, ongoing caVe to obtain the lethal 

inMection protocol.  Id.  That argument Iundamentall\ miVconVtrueV the nature oI 

the public¶V common-law right oI acceVV.  That right entitleV it to the Mudicial 

recordV oI thiV caVe� it iV not Vome IreeVtanding right to other copieV oI the protocol 

that ma\ be available elVewhere in the Iuture.   

Moreover, even iI obtaining a cop\ oI Alabama¶V protocol elVewhere could 

VubVtitute Ior the public¶V right oI acceVV to the Mudicial recordV in thiV caVe, there iV 

no guarantee that other copieV oI the protocol at iVVue in thiV caVe will ever be 

made available elVewhere.  AV the diVtrict court e[plained, Alabama haV made no 

repreVentation that it regularl\ IileV or VubmitV the protocol in litigation� and the 

Vtatute oI limitationV haV run Ior the maMorit\ oI challengeV to the protocol.  

AppellantV¶ App. Tab 13� Mem. Op. at 8, ECF No. 122.  Nor iV there an\ guarantee 

that Alabama will not reviVe itV protocol in the Iuture, rendering the protocol 

central to thiV caVe irrelevant to Iuture death penalt\ litigation. 
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Moreover, even iI another cop\ oI the protocol were made available in 

Iuture litigation and acceVV to that cop\ could VubVtitute Ior the public¶V common-

law right oI acceVV to the protocol in thiV caVe, PreVV IntervenorV are Vtill preMudiced 

b\ the dela\ in gaining acceVV to that record.  When inIormation to which the 

public iV entitled iV Vealed, each paVVing da\ conVtituteV a Veparate and cogni]able 

inIringement oI itV acceVV right.  Cf., Nebraska Press Ass’n v. Stuart, 423 U.S. 

1327, 1329 (1975) (Blackmun, J., Circuit JuVtice).  PreVV IntervenorV have VuIIered 

harm, and will continue to VuIIer harm iI the\ muVt wait Ior a h\pothetical Iuture 

caVe to litigate their preVent-da\ claimV. 

2.  TKH GLVWULFW FoXUW GLG QoW DEXVH LWV GLVFUHWLoQ LQ ILQGLQJ WKDW 
PUHVV IQWHUYHQoUV¶ ULJKWV ZoXOG EH LPSDLUHG LI LQWHUYHQWLoQ 
ZHUH GHQLHG. 

In conteVting the diVtrict court¶V determination that PreVV IntervenorV¶ 

intereVtV would be impaired were intervention denied, Alabama merel\ repriVeV itV 

argument on preMudice to the PreVV IntervenorV under the timelineVV anal\ViV.  See 

Appellant¶V Br. at 40–41.  ThiV Court Vhould reMect that argument Ior the Vame 

reaVonV it Vhould reMect Alabama¶V preMudice argument under the timelineVV prong: 

PreVV IntervenorV have a right oI acceVV to the protocol Vubmitted in thiV caVe� that 

protocol ma\ not be Iiled going Iorward� and, even iI it were, PreVV IntervenorV are 

harmed b\ each da\ that paVVeV beIore the\ obtain the protocol. 
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&ON&L8SION 

For theVe reaVonV, thiV Court Vhould aIIirm the diVtrict court¶V deciVion to 

unVeal the lethal inMection protocol and related court recordV aIter appl\ing 

appropriate redactionV. 
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