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STATEMENT REGARDING ORAL ARGUMENT

This case raises complex issues regarding the constitutionality of prolonged
detention of noncitizens under 8 U.S.C. 8§ 1226(ithout an opportunity for a
bond hearing. This is@uestionof first impression that the Supreme Court
expressly left open in Jennings v. Rodrigde&8 S. Ct. 830 (2018and that no
Court of Appeals has addressed since then. Oral argument will assist the Court in
understanding the important legal issues in this case. Furthermore, this Court
heard oral argument in a previous apeaingfrom the same underlying district

court case. See Reid v. Donelbdlin. 141270, 819 F.3d 486 {Cir. 2016).
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PRELIMINARY STATEMENT

The government has imprisoned Plaintdfgpellants (“Plaintiffs”) for at
least six months, and in some cases significantly lomgtr,no opportunity to
seek release on bond'he governmerthereby violates their Fifth and Eighth
Amendment rights-depriving them of their libertywithout a hearing, sepanagy
them from their families, and reainingtheir ability to defend themselves against
deportation.

The government claims that it must deprive Plaintfftheserights because
the Immigration andNationality Act (“INA”), 8 U.S.C. §81226(c) categorically
mandatesncarceratiorduring removal proceedings for certain immigrants.
However, sich a scheme of unchecked, prolongesrcerations unprecedented
outside of the national security context. Applying this Court’s reasoniRgithv.
Donelan(Reid 1V}, 819 F.3d 486, 494 (1st Cir. 201@jthdrawn No. 141270,
2018 WL 4000993 (1st Cir. May 11, 2018)e district court correctly held that
mandatoryincarceratiorunderSection1226(c)violates due process when it
exceeds a reasonable period of timi@is holding is consistent with every other
decisionthat has squarely addressed the constitutionality of prolonged
incarceratiorunder Section 1226(c)

While the court correctly recognizectanstitutional violation, ierredin

multiple ways whilefashioning relief First, the courincorrectlyheld thatthat
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only adistrict court on habeascan determine whether detention has become
unreasonableand that the lawhereforeforecloses the Plaintiffs’ requested relief
of individualized process immigration court after six months. Secondgiven
the Supreme Court’s recognition that six months of incarceration constitutes severe
deprivation of liberty, bond hearingsat the very least, reasonableness
hearings—must be heldt six months to ensure that Plaintiffs are not being
detaned unconstitutionallyand the court erred in holding otherwise

Third, the court erred ideterminingchatmandatory detention becomes
presumptively unreasonakdéter one year The court wrongfully based this
determinatioronthe government'gegally irrelevant assertions regarding
aspirational completion times for immigration cases. Finahg court erred in
concluding that the government must prove flight risk by only a preponderance of
evidence at class members’ bond hearings

For thesaeasonsthis Court should reverse tlestrict court’spartial denial
of Plaintiffs’ motion for summary judgment and partial grant of Defendants’
motion for summary judgment, and remdadthe district court to determine
using the correct legal framewotke properrelief for unconstitutionally

prolonged nebondincarceration
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JURISDICTIONAL STATE MENT

The district court had jurisdiction pursuant to 28 U.S.C. § 1331, as the action
alleges violations of the Fifth and Eighth AmendmentBhis Court has jurisdiction
pursuant to 28 U.S.C. § 1291. On August 6, 2019, Plaititiftsly appeatdthe
final decision of the district court enteren July 9, 2019jranting in part and
denying in part the cross-motions for summary judgment of Plaintiffs and
Defendants.Fed. R. App. P. 4(a)(1)(B).

STATEMENT OF THE ISSUES

1.  Whaeher the district court erred in holding that immigration courts
lack jurisdiction to determine if mandatory incarceratias exceeded a reasonable
period of time;

2.  Whether the Constitution requires either a bond hearing at six months,
or a hearing in immigration court after six months to determine if mandatory
incarceratiorhas become unreasonable;

3.  Whether the district court erred liasing its determination of when
incarceratiorwithout a bond hearing is likely to be unreasonable on the
government'degdly irrelevant assertions; and

4.  Whether due process requires the government to prove flight risk by
clear and convincing evidence at the bond hearing of any individual detained for a

prolonged period.
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STATEMENT OF THE FAC TS
l. THE PLAINTIFF CLASS
A. Characteristics and Representatives of the Class

On October 23, 2018, the district court certified a class of immigraitts “
are or will be detained within tt@ommonwealth of Massachusattsthe State of
New Hampshirgursuant to 8 U.S.C. § 12260y over sixmonths and have not
been afforded an individualized boadreasonablenes®aring” Appx.269' The
government detains many class members for well over six months, anfiosome
more than a year, while thétigate their cases in thenmigration courts. See
Appx.437 {18) thefour longest incarceration lengths were 1,541, 1,291, 1,101,
and 1,048 days); Add.8. Other class membersgealengedncarceratiorwhile
they challenge their removal orders through tegtien for Review process in the
federalCourts of Appeals SeeAppx.42911B4-39) (classmember detained eleven
monthswith challenge to removal order pending at Sed@imduit). The median
incarceration time foReidclass members is 363 days (or nearly one year), with
25% detained for fewer than 253 ddis., eight and a half months) and 25%
detained for more than B@lays(i.e., over a year and a halfpAppx.437(8);

Appx.437(18); Add.8.

1 Citations to the Appendix are denoted using “Appx.__." Citations to the
Addendum are denoted using “Add.__.”
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As of the close of discovery in the district court cas8, ibdividuals had
vested into the class, and 104 had received bond hearAgsx.551(13);
Appx.424(B).2 Of the Reidtlass members who received bond hearings pursuant
to the district court’s earlier injunction in this cased infra Sectioii),
immigration judges (“IJs”) set bond for 37 of those class members after
determining that each individual wouldt pose a danger or flight risk if released
on bond Appx.424(114). Twelve additional class membeavsre released under
orders of supervision or orders of recognizan&ppx.425(16) Thus, nearhhalf
of all class members who had bond hearings (51 out of 104) were found by an 1J to

be neither a dager to the community nor a flight risk.

2 Since the close of discovery, the number of class members has righ tdhe
Reidclasshas increased more rapidly following the Supreme Court’s ruling that
Section 1226(c) applies to immigrants with criminal convictawhs were
detainedoy the governmerdfter intervening periods of liberfgllowing their
release from criminal custody. émlsen v. Preapl39 SCt. 954, 972 (2019)
Prior to the ruling irPreap immigrants held in Massachusetts who had not been
arrested within 48 hours were granted bond hearings pursuant to the district court’s
order in Gordon v. LynchSeeGordon v. Johnsqr800 F.R.D. 31 (D. Mass. 2014)
rev'd sub. nom. Gordon v. Lynd42F.3d 66, 71 (1st Cir. 2016)Gordonclass
memberdid not vest into the Reidassbecause they received bond hearipgsr

to the six-month mark. GordpB842 F.3d at 68&9. In the wake of Preap,
however, the district court vacated its prior ordeGordonand dismissed the

case SedOrder,Gordonv. McAleenanNo. 1330146PBS(D. Mass. June 26,
2019) ECF No. 241. Incarcerated individuals whould previously have

received immediate bond hearings un@erdonnow becomeReidclass members
after six months odfletention.
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Individuals who are subject to prolonged mandatory incarceration under
Section 1226(¢)including class members, have colorable defenses against
removal For the one year prior to the date of the first injunction in this (b=
27, 2014), 27% of individuals detained under Section 1226(@t least six
months with cases in either the Boston or Hartford immigration courts were
ultimately successful on the merits of their cases, compared to an overall success
rate of 15% for all individuals detained throughout their proceedings.
Appx.425(19); Add.9. Similarly, the government’s own data showed that in 2018,
22% of immigrants subject to Section 1226(cfvaases in the Boston
immigration court were granted relief by an |1J or otherwise had their cases
terminated. Appx.205; Add.10. At least tiReidclass members have defeated
deportation after over one thousandays in immigration incarceration.
Appx.425(1112).

A study covering over 400 comparably situated individuals subject to
mandatoryincarceratiorfor six months or longer in the Central District of
California,which was made part of the record in this case, revealed similar lengths
of incarceration SeeAppx.80(14) Individuals held undeBection1226(c)there
spent an average of 427 days—over fourteen monthgxmigration and
Customs EnforcementICE”") incarceration Id. TheCaliforniastudylikewise

showed that a substantial number of individuals were prima facie eligible for relief



Case: 19-1787 Document: 00117550960 Page: 18 Date Filed: 02/12/2020  Entry ID: 6316904

from removal, and mangf them won their cases. Appx.80({33% of
individuals mandatorily incarcerated applied $ome form of reliefand more
than 40% were granted some form of rélief

B. Effects of Prolonged Incarcerationon Class Members

Prolonged immigration incarceration imposes significant hardships on class
members and impedes their ability to contest the merits of their removal
proceedings The experiences &r. Reid andhe other named plaintiffs in this
action, Robert Williams and Leo Felix Charles, are illustrative «fdbleallenges.
More than seven years since ICE first detaivkedReid, he continues to defend
his right to remain in the United States and contest his removal in Immigration
Court Appx.428({125,27, 29. Without the district court’s intervention, he would
remainincarceratedoday. Although te 1J has denied MReid relief under the
Convention Against Torture three times, the Board of Immigrajgoeals
(“Board” or “BIA”) has reversed and remanded after each denial. AppX|228
The 1J recently found that Mr. Relidhs not been convicted of an aggravated
felony, a holding that renders him eligible for three previously unavailable forms
of relief. 1d. The government’s attempt to depiit Reidremains ongoing, with
an evidentiary hearing scheduled before the 1J in April 2020, and the possibility of

appeals to the BIA and Second Circuit after that.
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In 2018, Robert Williams and Leo Felix Charles joined the case as named
plaintiffs. Appx.255Appx.269-270 At the time, Defendants were incarcerating
Mr. Williams while he litigated his removal proceedings. Appx.4%33,34 39).
Ultimately, without the possibility of release from incarceration on the horizon,
Mr. Williams consented to removal rather than continue enduring confinement,
eventhough hecontinuesto litigate his removal order from abroad.
Appx.429(1B38-39). By that point, ICE had imprisoned Mr. Williaraader
Section1226(c)for nearly eleven months withoahyprocess to determine
whether his incarceration was justified. Id.

Mr. Charledfiled an individual habeas petition before the district court in
January 2019 after more than eleven months of un-reviewed incarceration, during
which he suffered from diabetes, high blood pressure, acid reflux, nerve and
kidney damage, and other conditions. Appx.45(#430); Appx{48049). Mr.
Charles could not access surgery to restore his ability to walk while incarcerated,
so he was required to use a wheelchair despite medical advice that this would
further damage his back. Appx.48Y6051). The jail also refused to provide the
diet that Mr. Charlédoctors had ordered to manage his diabetes. AppX[83L1(

On February 14, 2019, a day before the government’s deadline to file an
opposition tavir. Charlesindividual habeas petition, Defendastsddenly

decided thaMr. Charleswas actually noproperly held under Section 1226(c) but
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was instead subject to &ntirelydifferent statute, 8 U.S.C. § 1231 (d)efendants

thenexercised their discretion to release him under that stathtes recognizing

he posed no flight risk or threat to public safety that warranted his imprisoAment.

Appx.431(153) Since obtaining his freedom, Mr. Chartess returned to his

family and obtaned medical treatment for his disabilities.. ldke Mr. Williams,

Mr. Charlescontinues to contest his removal on a petition for review before the

U.S. Court of Appealsor the Second Circuit. Appx.4289), Appx.431{54).
Imprisonment severely burde class members’ ability to defend their

underlying removal casdwy interfering with their ability t@ather evidence,

secure effective counsel, and communicate effectively with counsel.

Appx.81(112), Appx.426(114)For example, class member Arnoldodrguez,

detained for a year and a half before being released on bond, had difficulty finding

effective counsel and gathering eviderazhis legal calls could be completed

only if lawyers chose to accept the calfppx.43132(155, 57). Additionally, he

could not access touch-tone phone menus or leave voicemails with counsel from

jail phones Id. Mr. Rodriguez ultimately retained a lawyer who made serious

3SeeB C.F.R. § 241.4(¢g(ptating that “[bgfore making any recommendation or
decision to release a detairidlg relevant officials fhust conclude” inter alia,
that the detainee “isresently a non-violent personjsfikely to remain
nonviolent if releasedis not likely to pose a threat to the communitydwling
release “is not likely to violate the conditions of release,” addés not pose a
significant flight risk if releas€dl (emphasis added).

10
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mistakes that led to the issuanceanforder of removal on erroneous grounds; after
filing a petition for review in this Court, the government stipulated to a remand.
Id. See als@\ppx.82(123, 41) (additional examples of class members
experiencing difficulty working with counsel)Class member Guerlie Pierre
attempted to contest her removal gepbut could not call her family to gather
evidence due to lack of funds, could not access her legal files because she was
transferred to four detention centers in the twenty months she was incarcerated by
ICE, and could not mail documents to immigrateaurt due to lack of supplies.
Appx.432(159).

Incarceration seveleaffectsthe physical, emotional, and economic
wellbeing of class members and their families and communitiesRodriguez’s
children and grandchildren suffered while he was imprisoned, and his release has
allowed him to support his family and raise his children while he continues to
contest his removal caséppx.431{56. See also Jennings v. Rodriguk38 S.
Ct. 830, 861 (2018Breyer, J., dissenting) (“the circumstances of their detention
are similar, so far as we can tell, to those in many prisons and jails.”); sétealso
v. Donelan(Reid Il), 22 F. Supp. 3d 84, 90 (D. Mass. 20{dgtention [beyond
six months] is an emotional and physical ordeal for class mempeaisgted and
remandedReid 1V, 819 F.3d at 5002, Appx.426{]11314) (summarizing

hardslps to class members caused by incarceration

11
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Class members’ incarceratianoften unnecessary because the government
canutilize alternatives to incarceratidimat ensure the appearance of noncitizens at
removal proceedings. SEeS. Gov't Accountabity Office, Rep. No. GAO-15-

26, Alternatives to Detention 30 (2014), available at

http://www.gao.gov/assets/670/666911.(xtfowing that “over 99 percent of
aliens... appeared at their scheduled court hearings” while participating in the
“Full-Service” Alternative to Detention (“ATD”) prograim There is also no
evidence in the record that g®who are released on bond are likely to abscond or
become threats to public safetglthough the government noted that Mr. Reid had
been arrested after his release on bond, this represents jestaonple out of 51
class members released (iless tlan 2%); moreover, Mr. Reid himself has not
been deemed dangerous or a flight risk by state authorities, as his Massachusetts
charges were dismissed and he was transferred to Connecticut and released on a
promise to appearAppx.541{5-6).

Finally, the goernment’s prolongethcarceratiorof individuals who
present nalanger or flight risk comes at great fiscal cost. dverage cost of ICE
incarceration is $123.86 per person per day, not including payroll, while the cost of
supervision as an alternative to incarceration is no greater than $14 per person per

day. Appx.427(11223). Moreover, the government presented no evidence that

12
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providing an individualized bond or reasonableness hearing to class members in
immigration court would impose any cost.

. PROCEDURAL HISTORY
On July 1, 2013, after he had been detained by ICE for six months under

Section 1226(c)Mr. Reid fileda petition for writ ofhabeas corpuand class
action complaint in the district coudn behalf of himself and other similarly
situatel noncitizens held by ICE iMassachusetts. Reid v. Done(&eid ), 297
F.R.D. 185, 187 (D. Mass. 2014After grantingMr. Reids individual habeas
petition and ordering the government to provide him with a bond hegatimghich
bond was grantedjhe district court certified a class of individuals incarcerated
Massachusetts whom Defendants have held or will hold for over six months under
Section1226(c)without a bond hearm Id.at188,188 n.1, 194 The district
court granted summary judgment to the class in May 2014, concluding that Section
1226(c)must be interpreted in light of the Due Process Clause to require a bond
hearing after six months. Reid 2 F. Supp. 3d at 89, 93

On appeal, this Court affirmed the district court’s judgmenlonReid’s
individual habeas petition. Reid, 819 F.3d at 501. With respect to the class
claims, however, this Court reversed the district colgkt. This Court agreed that
a construction of Section 1226ttt permitted categoricglrolonged

incarceration without a bond hearipgesented grave constitutional conceand

13
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thereforeconstrued the statute to permitch nobond incarceration only for a
reasonable time period order to avoid those concernigl. at 494. The panel held
that incarceration without a bond hearing could not automatically be deemed
unreasonable after six months and that reasonableness must instead be decided on
a caseby-case basislid. at 498. Howevetthis Court als@xpressly noted that it
had ‘ho occasion to consider here whether another petitioner might be able to
challenge the individualized reasonableness of his continued categorical detention
before the immigration courts rather than the federal couldis 4t 502 n.5.

Two months after this Court issued its opinion in R¥idhe Supreme
Court granted certiorari in Jennings; in response, this Court stayed this case,
leaving the class relief order in place. Add.7. Eventually, the Supreme Court in
Jenningsheld that the text of Sectidi?226(c)unambiguouslyequires nebond
incarceration for the entire duration of removal proceedanys that therefore
there was no room for application of the canon of constitutional avoidance
Jennings 138 S. Ct. at 844TheJenningamajority did notreach the question of
whether prolonged imprisonment without bond hearings under SA&RE{c)
violates the Constitutionld. at851 In light of Jenningsthis Court vacated its
2016 decision, affirmed its grant of individual relief to Mr. Reid, vacated the
district court’s 2014 grant of class-wide relief, and remanded to the district court.

ReidlV, 819 F.3d 4862018 WL 4000993at *1 (1st Cir. May 11, 2018)

14
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Defendants then moved to decertify the class. Plaintiffs opposed the motion
and crossnoved toamend the complaint and modify the class to name Mr.
Williams and Mr. Charleand includandividuals incaceratedn New Hampshirg
where ICE had begun tocarcerate individuals Appx.248 Appx.255. Plaintiffs
also moved for summary judgment that Section 1228&s) unconstitutional as
applied to class members and that the Constitution required bond hearings—or, at a
minimum, hearings to determine whether the continued denial of a bond hearing
was reasonableafter six months. Add-2, Add.18. The district court granted
Plaintiffs’ motions to amend and to modify the classldenied the Defendants’
motion to decertify Appx.269 The district court also denied Plaintiffs’ motion
for summary judgment without prejudice to renewal after discovery
Appx.44(#18), rejected Plaintiffs’ request for ordinary Rule 26 discovery, and
instead orderedimited discovery related to the average and median detention
times for aliens subject tol8.S.C.[8] 1226(c)” Appx.44(#420); Appx.194:=2
199:13.

The parties then engaged in limited discovery and aerassed br summary
judgment. Plaintiffs moved for summary judgment that a bond hearing was
required at six months under both the Due Process Clause and the Eighth
Amendment. Ad@&, Add.18,Add.41. In the alternative, Plaintiffs moved for

summary judgment that aix months, an incarcerated individual be given a

15
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hearing before an 1J to determine whether the continued denial of a bond hearing
was reasonable (a “reasonableness hearing”), followed by a bond hearing if an I1J
determined that the denial of a hearingswat reasonableAdd.1819. Plaintiffs

also contended that due process required the government to bear the burden at
bond hearings for class members of demonstrating dangerousness and flight risk by
clear and convincing evidenc&dd.19 TheDefendants crossioved for

summary judgment that the only mechanism for an individual incarcerated
pursuant to Section 1226 (o) challenge his or her incarceration was through an
individual habeas corpus petition and that thdividual bore the burden of proof

at a bond hearing to demonstrate that he or she is not dangerous or a flight risk.
Add.2, Add.19,Add.35.

On July 9, 2019, the district court allowed in part and denied in part the
motions of both Plaintiffs and Defdants Add.1-2. The district court held that
mandatoryincarceratiorunderSection1226(c)“violates due process whejfj a
noncitizen’s individual circumstances render the detention unreasonably prolonged
in relation to itgourposan ensuring the removal of deportable noncitizens with
criminal records.”Add.2. However, the district court disagreed that this
automatically occurred at the six-month mafkho-bond detention. Add.190.

Instead, the court held that whetinegindatoryincarceratiorwithout a bond

hearing has become unreasonably prolorgzEnds ol factspecific analysis of

16
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the individual’'s circumstances, including tleagth of incarceration, tHéelihood
that the individual will obtain relief, andhetrer the individual or the government
hadused dilatory tacticever the course of the removal cageld.26. Of these
factors, the district court held that the length of incarceration was most important,
andthat when mandatory incarceratilasts for more thatwelve months—
excluding any dilatory tactidsy the noncitizer-the government’s incarceration
of the individual is presumptivelyunreasonable Add26-29. The district court
determined that one yeasas the appropriate time at which detention becomes
presumptively unreasonable basedlmagovernment’s policiemming to
complete removal proceedings in no more than nine months, anddiatding
that nearly all proceedings take less than one yadd.3, Add.2628.*

The district cart also rejected Plaintiffs’ alternative argument for a
reasonableness hearing before the IJ at six mdmdbkebn thelegal conclusion
that 1Js lack jurisdiction to determine whether ii@ndatorydenial of a bond
hearing habecome unreasonablé&dd31-32. Instead, the court held that for a
noncitizen to secure individualized review of the reasonableness of incarceration,

the individual must first fila habeagetition in federal court. Add.323.

4 The district court reserved the question whether detention during judicial review
of a removal order was pursuant to Secti@@6(c) for the purposes of this timing
analysisAdd.27 n.4notwithstanding the prior adjudication of that issue in this
litigation. Reid v. DonelagReid Ill), 64 F. Supp. 3d 271, 277 (D. Mass. 2014)

17
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Finally, the district court held that if the fedécourt finds the noncitizen’s
mandatorydetentionunreasonable argrants the habeas petition, the individual is
entitled to a bond hearing before an IJ. Add.B8such bond hearings, the court
held that due process requires the governmemtdo the burden of proving that
the individual is either dangerous (by clear and convincing evidence) or a risk of
flight (by a preponderance of the evidence), tradthe IJ mustonsiderthe
individual's ability to pay bond and alternative conditionsedéase, such as GPS
monitoring. Add.3841. The court also held that the Eighth Amendment prohibits
the 1J from setting bond in an amount greater than necessary to ensure the
individual’'s appearance at court hearings. Add.42.

STANDARD OF REVIEW

This Court reviews a district court’s findings of fact for clear error and its
conclusions of lavde novo. United States v. Rabl689 F.3d 85, 89 (1st Cir.
2012) This Court “review([s] a district court’s grant or denial of summary
judgmentdenova” Matusevich v. Middlesex Mut. Assur. C82 F.3d 56, 59 (1st
Cir. 2015) “Summaryjudgment is warranted where there is no gendispute as
to any material fact and the movant is entitlegudgment as a matter of lawid.
(internal quotation marks omittedyWhere ... there are cross motions for

summary judgment,” this Court “evaluate[s] each motmmlependently and

18
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determings] whether either of the partieeserves judgment as a matter of law on
facts that are natisputed: 1d. (internd quotation marks omitted).

SUMMARY OF THE ARGUMENT

An individualized, automatic process before an |J to review immigration
detention without bond should occur umx monthsof suchdetention Plaintiffs
maintain their argument that the Constitution requiresna hearing at six
months. But at the very least, the Constitution requires a reasonableness hearing
at that time to determine whether categorical mandatory detention without an
individualized bond hearing is still reasonable in relation to Section 1226(c)
purpose.The district court erroneously concluded that 1Js lack jurisdiction to
determine whetheaan individual’smandatoryno-bondincarcerations reasonable,
and that class members must instdachonstrate unreasonableness to a district
court via ahabeas corpus petitionButlJs have jurisdiction to conduct the
necessary inquirygndtheyare far better positioned to do so than district judges.
Thus, this Court should reverse the district court’s holdegiring individual
habeas corpupetitions. Furtherrequiring a reasonableness hearing at six months
is compelled byoththe Supreme Court’s recognition that six months of
incarceration is gaevere deprivation of libergnd by procedural due process, and

is well within this Court’s equitable powers.

19
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Even if the Court disagrees that six months eboad incarceration on its
own requires review, whether in the form of a bond or a reasonablbrearing,
the Court must reverse and remand this case due to the district court’s errors in
determining when mandatonycarceratiorbecomegresumptively unreasonable
In establishing the orgear presumption that categoriaatarceratiorhasbecane
unreasonably prolongethe distict court incorrectly focused ahe government’s
case processing goals and practices. But Plaintiffs’ due process rights cannot be
made to turn on the vagaries of the immigration court dockets, and to hold
otherwise wa legal error.

Additionally, the Excessive Bail Clause of the Eighth Amendment forbids
mandatory incarceratiaimderSection1226(c)without the possibility to seek balil.
Withoutindividualized bond hearingster six months of incarceration, continued
incarceration necessarily constitutes unreasoned (and therefore unreasonable)
denial of bail.

Finally, due process requires the government to establish flight risk by clear
and convincing evidenceThe district court erred in concluding that the
government must prove flight risk by only a preponderance of evidence at class

members’ bond hearings.

20
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ARGUMENT

l. IMMIGRATION JUDGES CAN AND SHOULD DETERMINE IF
MANDATORY INCARCERATION HAS EXCEEDED A
REASONABLE PERIOD OF TIME .

The district court erred in requiring class members to file individabéas
petitions to secure bond hearngrhe court recognized that the government bears
a “responsibility to ensure that criminal aliens are not subject to unreasonably
prolonged mandatory detention&dd.32> However, it rejected Plaintiffs’
argumenthat,in the alternative to a bond hearing, immigration cosintsuld
determinewhether detention has become unreasonalie district court’s
decision was based on the legally flawed premise that IJs lack jurisdiction to
conduct reasonableness hearings. There is no jurisdictional bar to 1Js conducting
reasonableness hearings, howeaad IJs routinely conduct similar typefsfact
specific inquiries according mwonstitutionallymandated standards. Indeeden
in this litigation, the district court has made other constitutional rulings that are

applied through determinations made by the I1J.

®> This obligation to provide due process exists separate and apart from habeas
review. See, e.gHamdi v. Rumsfeld, 542 U.S. 507, 525 (2Q@rality) (setting
forth due process hearing requirements even though “[a]ll agree suspension of
[habeas corpus] has not occurred here”); Doe v. Gallg®ot F.2d 1017, 10224

(9th Cir. 1981)explaining that the mere “existence of optional habeas corpus
review does not, of itself, alleviate due process concerns” regarding involuntary
civil commitment).
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Furthermore,@quiring distri¢ courts to determine reasonablenesss
impracticalandunworkable Because most immigration detainees are unable to
file habeaetitions, and because petitions that are filed are subject to court delays,
requiring class members to fitmbeagetitionswill inevitably exacerbate already
unconstitutionally prolonged detentiorBy contrast, the immigration court can
provide prompt review and is accessible to all class members. Moreover, as this
Court and numerous other courts have recognized, |Js tre lir@st position to
evaluate reasonableness, especially when it is based on such factors as likelihood
of success in the removal proceeding before the 1J and whether the person or the
government has improperly delayed the removal proceeding before the 1J.

A. 1Js HaveJurisdiction to Determine if Mandatory
I ncarceration hasBecomeUnreasonable

Thedistrictcourterred in determining that 1Js lack jurisdiction to determine
if an individual's continued mandatory detentismeasonable The court reasad
thatan|J conducing areasonablenes$searing would béthe equivalent” of
“holding that § 1226(c) is unconstitutional as-applied to that alieminatter over
which the immigration court lacks jurisdiction. Add.32hedistrict court was
incorrectbecaise it conflated two separate categories of inquiries: (i) an inquiry
into what rule is required by the Constitution in a given circumstance; and (ii) a
factual inquiry conducted pursuant ta constitutional ruléo ensure compliance

with the Constitution While an 1J lacks authority over the former, a
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reasonableness inquiry by the 1J falls into the latter categoryhareforean
Immigrationcourt can properly conduct such a heaasgart of its regulatory
authority.

Here, thedistrict court established the constitutional rule: “mandatory
detentionwithout a bond hearing und@rJ.S.C § 1226(c)violates due process
when &] noncitizen’s individual circumstances render the detention unreasonably
prolonged.]” Add.2 The role of an 1J at a reasonablerfesming is only to make
the “inherently fact-specific” determination of whetlazarceratiorhas exceeded
a reasonable periodAdd.20. The IJ does not decide any constitutional issues, but
simply finds the relevant facts and applies the factors set forth by the® ddsrt.
alreadyhave authority to find facts and apply those fatisquiries that the
Constitution requires 1Js to conductee8 C.F.R. § 1003.10(k{powers of I1Js

include,inter alia, administering oaths, receiving evidence, examining witnesses,

® Specifically, the district court held that incarceration is presumptively
unreasonablefeer one year, Add.2@7, Add.29, and adopted the other factors
previously identified by this Court in Reid IV:

the total length of the detention; the foreseeability of proceedings
concluding in the near future (or the likely duration of future
detention) the period of the detention compared to the criminal
sentence; the promptness (or delay) of the immigration authorities or
the detainee; and the likelihood that the proceedings will culminate in
a final removal order.

Id. (quotingReidlV, 819 F.3d at 499) These factors require findings of fact and
weighing those facts in favor of or against the immigrant seeking a bond hearing.
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and issuing subpoenasjhus,lJs can properlynakethe necessaryactual
determinatios and apply those facts to the standard sehbydistrict court
regarding when mandatodgtentionhas becomenreasonableThere is no legal
basis to hold that an 1J can conduct a constitutiomatiyiredbond hearing but
thatthe same |J cannot conduct a constitutionalyuiredpredicate
reasonableness hearing.

Indeed,|Jsareroutinelyexpected to engage in such féading to ensure
that removal proceedings meet constitutional requirements. For example,
immigration courts musnakefactbased inquirieso apply the requirements of the
Due Process Clause evidentiary issues. See, e.g., Matter of Toro, &/N.
Dec 340, 343 (BIA 1980f“To be admissible in deportation proceedings, evidence
must be probative and its use fundamentally fair so as to not deprive respondents
of due process of law as mandated by Ejgth [A]mendment.”)Matter of
Garcia,17 I. & N. Dec. 319, 321 (BIA 198@holding that respondent’s
admissions were obtained in violation of the Fifth Amendment when immigration
agentded him to believéne had no rights and prevented hiomtacting his
counsel) 1Js must also engagefactualinquiry when evaluating whether
deficientassistance of counsel violated a person’s due process rightslatere

of Lozada191 & N. Dec. 637 638-39(BIA 1988) (noting thatineffective
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assistance of counsel violates due process in removalaradestting forth
standards for resolvinguch claims).

Additionally, immigration courts regularly make factual findings to apply
Fourth Amendment requirements when hearing motions to suppress evidsse
e.g.,CoradoArriaza v. Lynch844 F.3d 74, 789 (1st Cir. 2016)affirming 1J’s
determination that evidence should not be suppressed); Gagaigar v. Lynch,

806 F.3d 671, 6736 (1st Cir. 2015)same)Cotzojay v. Holder, 725 F.3d 172,
182-83 (2d Cir. 2013)setting forth non-exhaustive list factors for immigration
court to determine on remand whether an egregious Fourth Amendment violation
occurred),YarezMarquez v. Lynch/89 F.3d 434, 46®41 (4th Cir. 2015fsetting
forth non-exhaustive list of factors that would merit suppression by immigration
court} Oliva-Ramosv. Attorney Gen. of U.S., 694 F.3d 259, 279 (3d Cir. 2012)
(same);PucRuiz v. Holder, 629 F.3d 771, 778-(8th Cir. 2010]same) see also
Rodriguez v. Barr943 F.3d 134, 1423 (2d Cir. 2019)fsame, where suppression
motion involves racially discriminatory immigration arres@iven this long
standing practicggecognized byhis Court andnanyothes, of IJsconducting
factual inquiries required by the Constitution, it is unsurprising that this Court in
Reid IV acknowledged the possibility of tinductingreasonableness hearings

without alluding to any jurisdictional barriers. 39 F.3d at502n.5.
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Because the district court incorrectly concluded that@meluctingof a
reasonableness inquiry was the equivalent of a constitutional holding, the cases
that the court cited in support of its ruling on jurisdiction are inappoSie=
Add.31. The court relied on Johnson v. Robjgdb U.S. 361 (1974a case
about veterans’ benefits claims, for the proposition that “[a]Jdministrative agencies
generally do not adjudicate questions concerning the constitutionality of
congressional statutesAdd.31 (citig Johnson415U.S. at 368) But as
explained above, the Plaintiffs are not asking for an 1J to adjudicate any question
concerning the constitutionality of Section 1226(f)an 1J can set bond for a
Secton 1226(c)detainee without adjudicating the constitutionality of the statute, as
contemplated by the district court’s order and this Court’s prior affirmance of Mr.
Reid’s individualhabeagpetition, then an IJ can certaintyake the predicate
reasonableness finding. In other wordkintiffs simply ask for an 1J to conduct
an inquiry that an Article Ill court has determined is required by the Constitution.
The immigration courts and other administrative agencies routtiealguct such
inquiries. Seédiscussiorsuprap. 25; see alspe.g.,WesternGecd,LC v. ION
Geophysical Corp.889 F. 3d 1308, 1319 (Fed. Cir. 20089ting that “the
standards for the privity inquiry” that the Patent Office is required to conduct in

certain proceedings “must be grounded in due process” anthéhapplicable
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standardsvere articulated by the Supreme CourTaylor v. Sturgell533 U.S.
880,894-895 (2008).

Such a situation, where an administrative agency is directed to conduct a
narrow inquiry in order to comply with a constitutional standard established by an
Article Ill court, stands ircontrast to thecenariosn Hinds v. Lynch, 790 F.3d 259
(1stCir. 2015) andMatter ofC-, 20 I. & N. Dec. 529 (BIA 1992alsocited by the
district court. Add.31. Theréhe immigrants had expressly asked the IJ and the
BIA in the first instancéo hold that their removalould violate the Constitution
Hinds 790 F.3d at 261 (petitioner'sdle ground for denying removability was
that his removal would violate his Fifth Amendment right to due proceSs’20
I. & N. Dec. at 532 (rejecting argument thaplgation of INA 243(h)(2) to bar
asylum would “contravene[] the ex post factause of the Constitution”)

Even in this litigation, the district court has made other constitutional rulings
that are then to be applied through administrative individesdrminations.In the
same order in which it held that IJs cannot conduct reasonableness heagings, t
district court held that “due process requires that an immigration court consider
both an alien’s ability to pay in setting the amount of bond anchatiee

conditions of release such as GPS monitoring that reasonably assure the safety of
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the community and the criminal alien’s future appearahciédd.40-41.” The
courtalsopreviouslyheld thatMr. Reid’s “due process rights” to be free from
arbitraly and unnecessary shackling of his limbs while in court “are satisfied when
[an] individual assessment is made by ICReid v. Donelan? F. Supp. 3d 38, 47

(D. Mass. 2014§ Justasthese constitutional rulings were then effectuated

through administrative determinations, a constitutional ruling on when prolonged
mandatory detention becomes unconstitutional can be remedied through hearings
wherean |J applies the standard set forth by an Article 11l court and determines
when detention has become unreasonable

B. A Habeas Requirementis Unworkableand Exacerbates
Already Unconstitutionally Prolonged Detention

A requirement that individuals file habeas petitions to obtain bond hearings
Is unworkable for reasons this Court already recognized inIRei@&equiring
habeas petitions is contrary to judicial efficien§ee814 F.3dat498 The IJis
far betterpostioned than the district court to find the facts relevant to a
reasonableness inquiry because the &lready “familiar with the intricacies of

[an individual’s] case and the particulars of the underlying removal proceedings.”

" Other courts have required the same., 8gg,Hernandez v. Sessiqré72 F.3d
976, 982 (9th Cir. 201 affirming district court’s preliminary injunction requiring
immigration officials to considemter alia, ability to obtain bond and alternative
conditionsof release making bond determinations).

8 The question of when shackling is proper is not presented in this appeal.
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Id. at 502 n.5. 1Js can best consider “the foreseeability of proceedings concluding
in the near future” and “the promptness (or delay) of the immigration authorities or
the detainee,” because they are familiar with their case dockets and can easily
determine the cause of delays in proceedingsatl800. |Js are aldmest

positionedo consider “the likelihood that proceedings will culminate in a final
removal order,” dl., because thereceive evidence and arguments from the
government and the noncitizen priordiecidng whether to order removal.

By contrast, federal district courts do not have ready access to information
regarding the removal case and have little experience withhgiration law a
particularly dynamic field at this timeA district court does not have information
on immigration court dockets or the individual’s immigration ddeeandwould
therefore need to be provided with that information in the course ofeabab
proceeding Moreover, because district courts are generally barred from reviewing
the merits of removals orders, €&.S.C. § 1252(a)(%eliminatinghabeas
corpusreview of removal aters in district court), district judges are far less
experienced in evaluating the likelihood of a removal order or any delay in
removal proceedings.

Even worserequiringhabeagetitions will inevitablyexacerbate already
unconstitutionally prolongedetentionsfor two reasons. First, the practical reality

Is that mostndividuals subject to immigration incarceration cannottiddeas
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petitions As this Court has observed, federal litigation is “complicated and time
consuming” for noncitizens who@incarcerated, often do not speak English, have
little to no formal legal training, and are frequently unrepresented by counsel. Reid
IV, 819F.3dat 498;see also Mary Holper, The Great Writ's Elusive Promise

Crimmigraton Blog, http://crimmigration.com/2020/01/21/thligeatwrits-elusive

promise(January 21, 202@rataloging challenges posed by federal habeas
requirement for incarcerated individuals and pro bono counsel)
Secondhabeadilings remain pendindpefore federal district courts for
extended periods of timas evidenced by the habgastitiors filed by Reid class
members—manypro se—since the district court issued its ruling. Seg, De
Jesus v. Charled.:19¢cv-11476 WGY, Dkt. No. 1 (D. Mass. July 22, 2019)
(decision pending since petition filed in July 2019); Lemonious v. Sty&t&r
cv-30038MGM, Dkt. No. 23 (D. Mass. October 3, 201 @gcision pending since
district court’s Order to Show Cause regarding relief under iR€dttober 2019);
Evariste v. DHS1:19-cv11144-DJC, Dkt. No. 40 (D. Mass. November 11, 2019)
(decision orReidclaim issued more than three months after petitiGleel motion
pro sefor Reidbond hearing) Thus, evemn cases whermdividuals will
successfully establish that their detention is unconstitutional, reqbaingas

petitionshas and will necessarifyrolong their detentiasfor additional periods
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