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INTEREST OF AMICI*

Amici Curiae are 135 former judges who collectively served on federal or
state courts for decades. The federal judges were nominated to the bench by 5
different presidents, from both the Republican and Democratic parties.? The other
judges served in 23 different states and the District of Columbia.

Federal Amici file this brief because they have spent years safeguarding the
Constitution’s guarantee of the Privilege of Habeas Corpus. While on the bench,
Amici have followed the Supreme Court’s direction both to “jealously guard[]” the
writ’s “ability to cut through barriers of form and procedural mazes,” and to
administer the writ “with the initiative and flexibility essential to insure that
miscarriages of justice within its reach are surfaced and corrected.” Harris v. Nelson,
394 U.S. 286, 291 (1969). State Amici join this brief to stand alongside their federal
counterparts to protect the writ’s critical role in upholding the rule of law.

This case, in Amici’s view, presents a critical challenge to the writ. This case
IS just one of many recent immigration cases from across our Nation with similar

troubling facts. In all these cases, the government has endangered the writ by rapidly

! Counsel for Appellant has consented to the filing of this brief; counsel for the
government stated that it has no position. No party’s counsel authored this brief in
whole or in part; no party or party’s counsel contributed money intended to fund the
brief’s preparation or submission; and no person other than amici contributed money
intended to fund the brief’s preparation or submission.

2 The Addendum sets out the names and former judicial positions of Amici.
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transferring detainees to undisclosed locations, then seeking to dismiss or transfer
their habeas petitions, claiming lack of jurisdiction in the district where the original
detention took place.

Amici submit this brief to urge that the Court act with “initiative and
flexibility” to reinforce the writ’s “capacity to reach all manner of illegal detention.”
Harris, 394 U.S. at 291. To ensure that the reach of the Great Writ is not cut short
by the government’s movement of a habeas petitioner to an undisclosed location,
Amici submit that this Court should reaffirm and apply the “unknown custodian”
doctrine that it set out in Vasquez v. Reno, 233 F.3d 688 (1st Cir. 2000), and that the
Supreme Court subsequently also recognized in Rumsfeld v. Padilla, 542 U.S. 426
(2004).

SUMMARY OF ARGUMENT

From this nation’s founding, the writ of habeas corpus has served as “the
fundamental instrument for safeguarding individual freedom against arbitrary and
lawless state action.” Harris, 394 U.S. at 290-91. To achieve that end, the Supreme
Court has recognized that the writ must be “administered with . . . initiative and
flexibility. ...” Id. at 291. Both the Supreme Court and this Court have demonstrated
that “initiative and flexibility” by recognizing that extraordinary circumstances

justify an “unknown custodian” variation on the general rule that habeas petitions



must name the detainee’s immediate custodian in the jurisdiction where the detainee
Is physically detained. See Padilla, 542 U.S. at 450 n.18; Vasquez, 233 F.3d at 696.

In this case, two distinct sets of extraordinary circumstances justify invocation
of the “unknown custodian” doctrine. First, at the time her habeas petition was filed,
Appellant Any Lucia Lopez Belloza was undisputedly “detained in an undisclosed
location,” which is an extraordinary circumstance explicitly recognized by this Court
in Vasquez and by the Supreme Court in Padilla. The court below erred in
concluding that habeas jurisdiction was lacking simply because it had found that ICE
had not acted “furtive[ly].” To be sure, this Court stated in Vasquez that
“extraordinary circumstances” would be present when “the INS spirit[s] [the
detainee] from one site to another in an attempt to manipulate jurisdiction.” Vasquez,
233 F.3d at 696. But proof of deliberate manipulation is not required: it is enough
that the immediate custodian is unknown because the petitioner is “held in an
undisclosed location.” See Padilla, 542 U.S. at 450 n.18.

Second, and no less extraordinary, this Court should recognize that this is far
from an isolated case, either in this circuit or nationwide. Numerous decisions
show that what happened here is part of a national practice pursued by ICE since
January 2025. In case after case, an individual detained by ICE is rapidly moved
from the jurisdiction of detention without notice and without updating the detainee

locator; then, when a habeas petition is filed in the last known district of



confinement, ICE argues for dismissal or transfer because the immediate custodian
was not named. In this sense, the court below was certainly correct in concluding
that ICE’s conduct was not “furtive”—it was open and brazen, part of a practice that,
by inadvertence or design, has “manipulate[d] jurisdiction” across scores of
Immigration cases. Such governmental conduct has crippled the Great Writ by
flouting the habeas jurisdiction of the federal courts. By so doing, the government’s
practice also has vitiated the separation of powers that the writ helps protect. Amici
urge this Court to join with other courts across the country that have applied the
“unknown custodian” doctrine. That doctrine is not simply a rule of procedure to
identify the jurisdiction in which a petitioner may file, but as a central part of the
fundamental privilege of habeas corpus to safeguard individual liberty against
unlawful detention by the government.

ARGUMENT

l. The Writ of Habeas Corpus Must be Administered with “Initiative
and Flexibility,” and the Unknown Custodian Doctrine is Central to
such Administration.

The Framers viewed “freedom from unlawful restraint as a fundamental
precept of liberty. . . .” Boumediene v. Bush, 553 U.S. 723, 739 (2008). They
understood the writ of habeas corpus as a “vital instrument to secure that freedom,”
and “an indispensable mechanism for monitoring the separation of powers.” Id. at

765; see also Hamdi v. Rumsfeld, 542 U.S. 507, 554 (2004) (Scalia, J., dissenting)



(declaring the writ to be the “very core of liberty”). Habeas relief has long served as
“the fundamental instrument for safeguarding individual freedom against arbitrary
and lawless state action.” Harris, 394 U.S. at 290-91,; see also Ex parte Milligan, 71
U.S. 2, 109 (1866). “Its pre-eminent role,” Harris, 394 U.S. at 290-91, is reflected
in its inclusion in the Constitution itself, U.S. Const., art. I, 8§ 9, cl. 2, before the
adoption of the Bill of Rights. Indeed, one noted scholar has argued that the writ of
habeas corpus is “the most important human right in the Constitution” because it “is
the safeguard of most other human rights.” Zechariah Chafee, Jr. The Most
Important Human Right in the Constitution, 32 B.U. L. Rev. 143, 144 (1952).

As the Supreme Court has emphasized, “[t]he very nature of the writ demands
that it be administered with the initiative and flexibility essential to insure that
miscarriages of justice within its reach are surfaced and corrected.” Harris, 394 U.S.
at 291. The writ is accordingly not to be administered in a formalistic manner. See
Hensley v. Mun. Ct. San Jose Milipitas Jud. Dist., 411 U.S. 345, 349-50 (1973). To
the contrary, “[t]he scope and flexibility of the writ—its capacity to reach all manner
of illegal detention—its ability to cut through barriers of form and procedural
mazes—have always been emphasized and jealously guarded by courts and
lawmakers.” Harris, 394 U.S. at 291.

Nothing demonstrates the *“scope and flexibility of the writ” more

compellingly than its historical development in England, which was well known to



the Framers. See Boumediene, 553 U.S. at 740-43; Chafee, supra 5 at 147.3
Originally issued by English kings as part of the royal prerogative to compel the
presence of subjects for trial, in the hands of courts and Parliament the writ became
exactly the opposite: it was issued by courts to question the legality of the detention
of individuals held by royal command. See Boumediene, 553 U.S. at 742; Edward
Jenks, The Prerogative Writs in English Law,
32 YALE L.J. 523, 524 (1923); Harry Potter, Law, Liberty and the Constitution: A
Brief History of the Common Law, 115 (The Boydell Press, 2015).

But as the writ of habeas corpus evolved to protect individual liberty, so also
did official stratagems to avoid its reach, so that “the King and his ministers were
able to imprison anybody they objected to, for considerable periods.” Chafee, supra
5 at 150. Among such “tricks,” id., were tactics that will sound familiar today:

A gaoler would be served with the writ, rush his prisoner to the Tower,

and then make a return that he did not have him in his custody. The

head of the Tower could do likewise, and so on, always keeping one
jump ahead of the courts.

3 See The Federalist N0.84 (Alexander Hamilton) (McLean’s ed., New York), (an
attack by the sovereign upon the person or property of an individual “must at once
convey the alarm of tyranny throughout the whole nation”; “but confinement of the
person, by secretly hurrying him to gaol, where his sufferings are unknown or
forgotten, is a less public, a less striking, and therefore A MORE DANGEROUS
ENGINE of arbitrary government.” (quoting 1 William Blackstone, Commentaries
on the Laws of England 136 (3d ed. Oxford)).
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Id. As a further step that also echoes today, the sovereign could order the removal
of the detainee to a jurisdiction physically, or legally, beyond the reach of habeas
corpus. See Potter, supra 6 at 154-55 (discussing the removal of John Lilburne to
Jersey).

Parliament and English courts wisely rejected such “tricks” to defeat habeas
jurisdiction in 17th century England, and numerous courts in this country also have
done so today. In the Habeas Corpus Act of 1676, Parliament painstakingly laid out
a series of penalties for custodians who failed to produce their detainees and forbade
the removal of English prisoners to places outside England. Chafee, supra 5 at 152.
Likewise, in the United States, courts — including this Court and the Supreme Court
— have developed an “unknown custodian” doctrine to ensure that a detainee always
has access to habeas corpus, even if his location is undisclosed, whether by neglect
or intent.

In Rumsfeld v. Padilla, 542 U.S. 426 (2004), the Supreme Court recognized
the unknown custodian doctrine in habeas corpus cases. Typically, a detainee must
name their immediate custodian in their district of confinement when seeking the
writ. But where a prisoner is “held in an undisclosed location by an unknown
custodian, it is impossible to apply the immediate custodian and district of
confinement rules.” Id. at 450 n.18. In such *“exceptional case[s]” where “the

Government was not forthcoming with respect to the identity of the custodian and



the place of detention,” “habeas jurisdiction [lies] in the district court from whose
territory the [detainee] had been removed.” Id. at 454 (Kennedy, J., concurring).*

Even before Padilla, this Court had recognized the necessity of the unknown
custodian doctrine to preserve habeas jurisdiction. In Vasquez, 233 F.3d 688 (1st Cir.
2000), this  Court recognized that the doctrine applies in
“extraordinary circumstances” when habeas petitioners are “detained in an
undisclosed location.” Id. at 696 (citing Demjanjuk v. Meese, 784 F.2d 1114, 1116
(D.C. Cir. 1986)). Accordingly, a petitioner who cannot identify their immediate
custodian may instead name a higher-level official as respondent, and their last-
known district of confinement retains jurisdiction. Id.

Courts have found support for the “immediate custodian” rule in the habeas
statute, 28 U.S.C. § 2241, holding it necessary to disallow petitioners from
“nam[ing] a high-level supervisory official as respondent and then su[ing] that
person wherever he is amenable to long-arm jurisdiction.” Such a practice would

yield multiple “district courts with overlapping jurisdiction” as well as

“inconvenience, expense, and embarrassment.” Padilla, 542 U.S. at 447. But § 2242

* The Supreme Court had earlier recognized that there is not an absolute requirement
that the “immediate custodian” be named as the defendant in a habeas petition. In
Ex parte Endo, the Supreme Court held, in a habeas challenge by a Japanese-
American citizen detained in a Relocation Center, that the case was not mooted by
the subsequent transfer of the petitioner from the district in which the petition was
originally filed, since it was “[t]he United States [that] resists the issuance of the
writ.” 323 U.S. 283, 304-05 (1944) (emphasis added).
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makes clear that the immediate custodian rule does not control in a case where the
custodian is unknown — it requires that the petition “allege . . . the name of the person
who has custody over him and by virtue of what claim or authority, if known.”
(emphasis added).

Over time, courts have recognized that the unknown custodian doctrine is also
necessary to limit forum shopping by the government, saving petitioners from “the
Kafkaesque specter of . . . wandering endlessly from one jurisdiction to another in
search of a proper forum.” Tah L. v. Trump, No. 26-CV-171, 2026 WL 184524, at
*3 (D. Minn. Jan. 19, 2026), report and recommendation adopted as modified sub
nom., Lah v. Bondi, No. CV 26-00171, 2026 WL 184529 (D. Minn. Jan. 23, 2026).

Without the unknown custodian doctrine, the government could eliminate
access to habeas altogether simply by not disclosing detainees’ whereabouts —
whether deliberately or by neglect. As Judge Bork noted in Demjanjuk, the attorney
for a detainee “in a confidential location . .. cannot be expected to file in the
jurisdiction where [the detainee] is held.” 784 F.2d at 1115-16. In such a case, the
Immediate custodian rule must yield because “[i]t is impracticable to require the
attorney[] to file in every jurisdiction, . .. [y]et it is essential that petitioner not be
denied the right to petition for a writ of habeas corpus.” Id. at 1116.

The unknown custodian doctrine, then, follows a consistent practice of courts

and lawmakers—stretching back to 17th century England—exercising “initiative



and flexibility” to ensure that the writ remains “the fundamental instrument for
safeguarding individual freedom against arbitrary and lawless state action.” Harris,
394 U.S. at 290-91. As Amici show below, application of that doctrine is particularly
appropriate here, because of the facts of this case and the broader context of
Administration action. Without the check of the unknown custodian doctrine, the
Government’s current nationwide practice would render the writ meaningless.

II. The Unknown Custodian Doctrine Applies Here Given the
Extraordinary Facts of this Case.

The court below erred in concluding that it did not have habeas jurisdiction
because ICE removed Appellant from Massachusetts before her habeas petition was
filed. The unknown custodian doctrine clearly applies to the facts of this case. Since
this issue is fully briefed by Appellant, we only briefly discuss those facts here. See
Appellant’s Br. 4-14,

On November 20, 2025, ICE arrested Appellant at Boston Logan International
Airport and transported her to the Boston Field Office. Id. at 1, 6. The next morning,
ICE prepared Appellant for an out-of-state transfer, but denied her requests to inform
her parents. Id. at 9-10. Her counsel acted diligently by filing an appearance via the
ICE website, calling detention facilities across New England, and regularly checking
the Detainee Locator. However, counsel was unable to determine where Appellant
was being held because ICE denied her requests to contact her parents about her

transfer, and the Detainee Locator did not display her location. I1d. at 10-11. Indeed,
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forty-five minutes after she landed in Texas at 4:48PM, counsel’s search of
Appellant’s information on the Detainee Locator returned “Search Results: 0.”°
JA64. The Detainee Locator finally accurately displayed Appellant’s location in
Texas at 8:25 PM—over two hours after counsel filed her habeas petition in the
District of Massachusetts, her last-known district of confinement. Appellant was
deported to Honduras early the next day in violation of an emergency order by the
district court. JA29-30.°

This case could not fall more squarely within the “unknown custodian”
doctrine set forth in Padilla and Vasquez. Appellant’s counsel did not know who her
custodian was when he filed the petition. Indeed, he could not have known: ICE had
not updated the Detainee Locator, had not notified him despite his notice of
appearance, and had not given Appellant the opportunity to inform anyone where
she was. Applying the unknown custodian doctrine here fulfills the fundamental

purpose of the doctrine: to ensure that a habeas petitioner who is held in an

®> The Boston ERO was fully aware, however, that Appellant was no longer in the
district. JA114 (St. Pierre Decl. § 14 stating that the Detention Officer concluded
that the court order was not controlling because Appellant “was no longer in the state
of Massachusetts™).

® The removal took place even though the Boston ERO Detention Officer, while not
following Boston ERO practice of entering a “Z-Hold flag” into Appellant’s file,
had nonetheless entered a comment into EARM reflecting that “a Stay of Removal
[from the United States] had been filed.” JA114 (St. Pierre Decl. {f 12-13). The
order had also forbade Appellant’s transfer. JA29.

11



undisclosed location can nonetheless seek habeas relief in the last-known district of
confinement.

Contrary to the reasoning of the court below, the doctrine does not apply
solely when the government has acted “deliberately” or “in bad faith.” See Mem. &
Order on Mot. to Show Cause at 7 n.5, ECF No. 37 (Jan. 16, 2026); Minute Order,
ECF No. 59 (Mar. 6, 2026). Neither Vasquez nor Padilla imposed such
requirements. See Padilla, 542 U.S. at 450 n.18 (stating that the doctrine applies
when “a prisoner is held in an undisclosed location by an unknown custodian™);
Vasquez, 233 F.3d at 696 (providing non-exhaustive list of examples of
circumstances warranting the application of the unknown custodian doctrine but
stating that “we need not sculpt the contours of this narrow exception here™). Instead,
the doctrine applies whether the lack of disclosure is unintentional or by design.

The doctrine must so apply to protect the writ’s “capacity to reach all manner
of illegal detention—its ability to cut through barriers of form and procedural mazes
....” Harris, 394 U.S. at 291. Otherwise, the government could effectively suspend
the writ, in direct contravention of the Constitution, for however long it fails to
disclose a detainee’s location. See U.S. Const., art. I, § 9, cl. 2; see also Boumediene,
553 U.S. at 745 (holding that the Constitution “ensures that, except during periods
of formal suspension, the Judiciary will have a time-tested device, the writ, to

maintain the ‘delicate balance of governance’ that is itself the surest safeguard of
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liberty” (quoting Hamdi, 542 U.S. at 536 (plurality opinion)). As the Fourth Circuit
declared in affirming a district court’s retention of jurisdiction over the habeas
petition of a detainee — who, like Appellant, was transferred out of his original
district of confinement to an unknown location before his petition was filed — the
purpose of the doctrine is not to evaluate the government’s intent or malfeasance.
Instead, the unknown custodian doctrine “is critical” to ensuring that “there is no
gap in the fabric of habeas—no place, no moment, where a person held in custody
in the United States cannot call on a court to hear his case and decide it.” Suri v.
Trump, No. 25-1560, 2025 WL 1806692, at *2, 5 (4th Cir. July 1, 2025) (internal
citation omitted)).

I11.  The Unknown Custodian Doctrine Also Must Apply Here In Light of

the “Extraordinary Circumstances” Presented By the ICE Practice of
Which This Case is a Part.

The facts of this case alone establish an “extraordinary circumstance” that
triggers the unknown custodian doctrine. But Amici note another “extraordinary
circumstance” that demands this Court’s attention. This is just one of multiple cases
with similar facts, which together reveal a pattern of ICE activity that has led courts
across the country to apply the unknown custodian doctrine. It is particularly
appropriate that the Court view this case in its broader context, since the Supreme
Court has held that “the writ of habeas corpus is itself an indispensable mechanism

for the monitoring the separation of powers.” Boumediene, 553 U.S. at 765-66.
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Although bad faith is not required by Vasquez or Padilla, Amici submit that the
government’s repeated pattern of misconduct must be taken into account as this
Court considers the scope of the unknown custodian doctrine. This Court must
ensure that “the scope of this provision” is not “subject to manipulation by those
whose power it is designed to restrain,” i.e., “the political branches.” Boumediene,
553 U.S. at 766.

The same fact pattern has repeated in numerous other cases from the past two

years: ICE abruptly detains an individual;’ rapidly moves the individual to a

7 Often these arrests take place long after the petitioner entered the U.S.,
demonstrating the lack of exigent circumstances. For Appellant, her detention came
eight years after her removal order (which was issued when she was just eleven years
old). Appellant’s Br. at 5. For Dr. Suri, an instructor at Georgetown who arrived on
a student visa in 2021, the arrest came before ICE had even informed him that his
visa had been revoked. Suri, 2025 WL 1806692, at *1. Mr. Van Tran was arrested
when he showed up as instructed to an ICE supervision appointment over forty years
after his arrival in the United States. Van Tran v. Hyde, 25-cv-12546, 2025 WL
3171210, at *1 (D. Mass. Nov. 13, 2025). Ms. Lah, a lawfully admitted refugee from
Myanmar, had applied for permanent residence on the first day she was eligible—
only to be arrested two months later, while her application was still pending. Tah.
L., 2026 WL 184524, at *1. Mr. Munoz-Saucedo was “suddenly” arrested after two
years on ICE-supervised release “without incident.” Munoz-Saucedo v. Pittman, 789
F.Supp.3d 387, 391 (D.N.J. 2025). Ms. Ozturk, like Dr. Suri, was unaware her
student visa had been revoked when “a hooded and masked officer in plainclothes
approached her and grabbed her wrists” then officers “surrounded her, took her cell
phone, and handcuffed her.” Ozturk v. Trump, 779 F.Supp.3d 462, 471 (D. Vt. 2025).
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different district® and fails to inform the individual’s counsel:® counsel files a habeas
petition in the district where petitioner was initially detained, having no other

alternative; 1 and then the government moves to dismiss or transfer the

8 Often, as is the case with Appellant, the transfers take place quickly and when it is
most difficult for family members and attorneys to search for the detainee. See also
Van Tran, 2025 WL 3171210, at *1 (first transfer initiated within five hours of
arrest); Tah L., 2026 WL 184524, at *2 (first transfer initiated “within hours” of
arrest); Ozturk, 779 F.Supp.3d at 471 (first transfer initiated at 9:03 PM the day of
arrest and a second transfer at approximately 4:00AM the next morning); Khalil v.
Trump, 164 F.4th 259, 269 (4th Cir. 2026) (first transfer completed at 3:20 AM the
morning after arrest).

% See Van Tran, 2025 WL 3171210, at *1 (ICE failed to inform counsel of detainee’s
location even though the arresting ICE officers “agreed to contact [counsel] once
they knew where [the detainee] would be detained”); Tah L., 2026 WL 184524, at
*4 (detainee’s family and counsel “continuously checked” the Detainee Locator to
no avail and “tried calling” a known detention center in the area but “no one
answered”); Munoz-Saucedo, 789 F.Supp.3d at 393 (“[d]espite the fact that [an ICE
officer] and counsel for [the detainee] had been communicating via email regarding
his detention and location,” the officer did not update the detainee’s counsel about
his post-transfer location until after his petition had been filed); Ozturk v. Hyde, 136
F.4th 382, 389 (2d Cir. 2025) (“[the detainee] was not afforded an opportunity to
speak with counsel or to tell anyone where she was until after” her transfer); Suri,
2025 WL 1806692, at *2 (ICE transferred the detainee “without informing [him] of
his destination and while denying his request to call his wife”).

19van Tran, 2025 WL 3171210, at *1 (attorney filed habeas petition in detainee’s
last known district of confinement because she “could not discover” his location
“[d]espite her best efforts”); Tah L., 2026 WL 184524, at *4 (counsel filed in the last
known district of confinement “reasonably believing” that detainee remained in
custody); Munoz-Saucedo, 789 F.Supp.3d at 392 (counsel filed in the district where
“to the best of [his] knowledge, at the time of filing . . . [the detainee] was being
detained”); Suri, 2025 WL 1806692, at *2 (detainee’s wife and attorney
“reasonabl[y] believed” that he was still in the last known district of confinement).
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detainee’s habeas petition on the ground that it was filed in the wrong jurisdiction
and does not name the correct custodian.!

As the Fourth Circuit found, cases of this type constitute “a prime example
for why the unknown-custodian exception exists.” Suri, 2025 WL 1806692, at *5. It
held that when “the government moves a detainee from a district and their attorney
cannot discover their location with reasonable inquiry, that attorney must be able to
file a habeas petition in the detainee’s last-known location against their ultimate
custodian.” Id. at *6 (emphasis added). Otherwise, the writ of habeas corpus would
be “reduce[d] . . . to a game of jurisdictional hide-and-seek.” Id. at *10.

District courts facing similar facts have agreed: habeas jurisdiction attaches
and remains in a detainee’s last known district of confinement if their current
location is undisclosed at the time of filing. These courts include, among others: the
District of Massachusetts, which denied the government’s motion to transfer because
“[d]espite her best efforts, including continuing to check the ICE detainee locator
system, [detainee’s] attorney could not discover [his] location before she filed

his Petition,” Van Tran, 2025 WL 3171210, at *1; the Southern District of New

11 See Van Tran, 2025 WL 3171210, at *1-2 (government moved to transfer venue
because detainee was “en route” to a new facility at the time of filing); Tah L., 2026
WL 184524, at *2 (government moved to transfer); Munoz-Saucedo, 789 F.Supp.3d
at 390-93 (government argued jurisdiction was lacking); Suri, 2025 WL 1806692 at
*3 (government moved to dismiss or transfer venue “because [the detainee] was on
his way [elsewhere] at the time of filing”).
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York, which denied the government’s motion to transfer or dismiss because
detainee’s location “was not available to individuals exercising reasonably diligent
effort” at the time of filing, Tacuri ex rel. Guanoluisa v. Francis, 815 F.Supp.3d
278,284 (S.D.N.Y. 2025); the District of Minnesota, which denied the government’s
motion to transfer because “counsel only obtained information about [the detainee’s]
whereabouts after the Petition was filed,” Tah L., 2026 WL 184524, at *4; and the
District of New Jersey, which held that “Petition was properly filed in Petitioner’s
last known location” because “attorneys received conflicting, inaccurate, and
delayed information about [the detainee’s] whereabouts,” Munoz-Saucedo, 789
F.Supp.3d at 394.

These cases all stand for a straightforward proposition: when counsel files a
habeas petition on the detainee’s behalf in the detainee’s last disclosed location,
habeas jurisdiction attaches and is not defeated by the custodian’s use of its transfer
power. Habeas jurisdiction “attache[s] at the moment of filing, and Petitioner’s later-
revealed transfer . . . does not divest [the court] of jurisdiction.” Adriana M.Y.M. v.

Easterwood, No. 26-cv-213, 2026 WL 184721, at *1 (D. Minn. Jan. 24, 2026).12

12 The Second and Third Circuits have applied a modified version of the unknown
custodian doctrine, stating (in a preliminary posture in the Second Circuit and in
dicta in the Third Circuit) that petitions filed in the original district of detention
essentially “stopped the clock.” Thus, those petitions were properly transferred
thereafter to the intermediate districts where the petitioners were physically located
at the time of filing, even though those were not the districts where the detainees
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The Court should take note that the Government’s manipulation of habeas
jurisdiction is only part of a broader pattern of disrespect by ICE for judicial process
and orders. Across a staggering number of recent cases, ICE has refused to comply
with court orders, misrepresented facts in court, and committed errors that have
prejudiced the rights of detainees. These practices have provoked reprimands from
judges across the nation. Responding to “96 court orders that ICE has violated in 74
cases,” Chief Judge Schlitz of the District of Minnesota remarked that
“ICE ... likely violated more courtorders in January 2026 than some federal
agencies have violated in their entire existence.” Juan T.R. v. Noem, No. 26-cv-0107,
2026 WL 232015, at *1 (D. Minn. Jan. 28, 2026). In habeas cases in this circuit
alone, ICE has transferred at least four people in violation of court orders, illegally
removed at least two people (including Appellant) from the country, failed to comply
with court-ordered filing deadlines in at least two cases, and violated a court order

In at least one case by failing to provide a bond hearing. See Katherine Pompilio &

were ultimately held. See Oztlirk v. Hyde, 136 F.4th at 391; Khalil, 164 F.4th at 269.
Significantly, petitioners did not contest the transfers in those cases. But such a
formalistic result is not only contrary to the “initiative and flexibility” with which
the writ must be administered, Harris, 394 U.S. at 291, but rewards gamesmanship
by ICE. See Suri, 2025 WL 1806692, at *5. Moreover, requiring transfer of the
petition too easily leads to irrational results by artificially limiting habeas
jurisdiction to the district where the petitioner happened to be when the petition was
filed, regardless whether that jurisdiction has any connection either to the original or
final place of detention. But even if the Court to follow that approach here, it would
still require reversal, because the court below should not have dismissed the petition.
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Benjamin Wittes, Three Hundred Habeas Cases in Which the Government Has
Defied Court Orders, The Lawfare Institute (Apr. 3, 2026), available at
https://www.lawfaremedia.org/article/three-hundred-habeas-cases-in-which-the-
government-has-defied-court-orders (last visited May 21, 2026).

Several courts have suspected or explicitly found bad faith underlying ICE’s
recent noncompliance. A District of New Jersey court found ICE’s “blatant
disregard[]” for a court order was “not a misunderstanding or lack of clarity; it was
knowing and purposeful.” Cruz Santos v. Baker, No. 1:25-cv-18959, Order
Clarifying Release Order at 2 n. 1 (ECF No. 24) (D.N.J. Jan. 27, 2026). Responding

to ICE’s rapid transfers and deportations, another court in the District of Columbia

13 See, e.g., Abarca Tixe v. Hyde, No. 1:25-cv-12365, slip op. at 1-3 (ECF No. 20)
(D. Mass. Oct. 22, 2025) (out-of-district transfer in violation of order); Dos Anjos
Goncalves v. Hyde, No. 1:25-cv-12512, slip. op. at 1 (ECF No. 7) (D. Mass. Sep. 11,
2025) (same); Lu v. Joyce, No. 2:26-cv-00041, 2026 WL 352447, at *1 (D. Me. Feb.
9, 2026) (same); Lopez Lopez v. Hyde, No. 1:25-cv-12725, slip. op. at 1 n.1 (ECF
No. 14) (D. Mass. Oct. 8, 2025) (same); Lopez Belloza v. Hyde, --- F.Supp.3d ---,
2026 WL 407953 (D. Mass. 2026) (removal despite order); D.V.D. v. U.S. Dep’t of
Homeland Sec., 786 F.Supp.3d 223, 227 (D. Mass. 2025) (removal despite order,
leading the court to declare: “By racing to get six class members onto a plane to
unstable South Sudan, clearly in breach of the law and this Court’s order, Defendants
gave this Court no choice but to find that they were in violation of the Preliminary
Injunction.”), stayed 145 S. Ct. 2153, clarified 145 S. Ct. 2627 (2025); Carneiro v.
Moniz, No. 1:26-cv-10267, Judgment (ECF No. 9) (D. Mass. Feb. 9, 2026) (granting
default judgment for habeas corpus after failure to file responsive pleading);
Chiliquinga Yumbillo v. Stamper, No. 2:25-cv-00479, Order (ECF No. 10) (D. Me.
Sep. 22, 2025) (failure to update the court on Petitioner’s location); Gonzalez Perez
v. Hyde, No. 1:26-cv-10440 (D. Mass. dismissed Feb. 17, 2026) (failure to provide
bond hearing despite grant of habeas corpus).
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suggested that “the Government might be rapidly dispatching removal flights in an
apparent effort to evade judicial review.” J.G.G. v. Trump, 778 F.Supp.3d 24, 33-34
(D.D.C. 2025), vacated on other grounds, 147 F.4th 1044 (D.C. Cir. 2025). In Suri,
the government did not even contest that it used rapid transfers “to shop for a forum
it perceived as more favorable and to make it difficult for [the detainee’s] attorney
to file a habeas petition on his behalf.” 2025 WL 1806692, at *5.

The need to preserve habeas jurisdiction becomes even more urgent given
well-documented misrepresentations by ICE and its attorneys in court. A district
court in the Western District of Texas recently expressed frustration that the
government’s filings and witness testimony were “replete with conclusions,
declarations, and accusations, completely and wholly unsubstantiated by anything
meaningful in the record.” Sanchez Puentes v. Garite, 780 F.Supp.3d 682, 703 (W.D.
Tex. 2025). Other courts have accused ICE, its officials, and its attorneys of
“giv[ing] false information,” Mem. & Order on PItf’s Mot. for Prelim. Injunction at
3, D.V.D,, No. 1:25-cv-10676 (ECF No. 132) (D. Mass. May 23, 2025),
demonstrating a “lack of candor” to the court, Text Order, Gomez v. Nessinger, No.
1:26-cv-00245 (D.R.1. May 5, 2026);_creating a “contrivance . . . just for this case,”
J.O0.P. v. U.S. Dep’t of Homeland Security, No. 25-1519, 2025 WL 1431263, at *8
(4th Cir. 2025) (Benjamin, J., concurring), and offering justifications that were “post

hoc and raised for the first time in [] litigation,” Lopez Benitez v. Francis, 795
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F.Supp.3d 475, 486 (S.D.N.Y. 2025). Two courts have gone further, charging ICE
with providng “patently incredible” explanations as “thin cover” for its actions,
Abrego Garcia v. Noem, 8:25-cv-00951, 2025 WL 2062203, at *4, 6 (D. Md. July
23, 2025), and giving an explanation that “crumbled like a house of cards,” L.G.M.L.
v. Noem, 800 F.Supp.3d 100, 110 (D.D.C. 2025). In a recent case from this circuit,
Judge Young rejected the testimony of the Acting Director of ICE as “disingenuous,
squalid, and dishonorable.” Am. Ass’n of Univ. Professors v. Rubio, 802 F.Supp.3d
120, 174 (D. Mass 2025).24

Responding to this pattern of abuse by ICE, several courts have adopted
standing orders limiting ICE’s ability to evade habeas jurisdiction. The Middle
District of Georgia, responding to the “administrative judicial emergency” caused
by “the Government|[’s] refus[al] to provide bond hearings to persons who fall within
the parameters of the Court’s rulings,” implemented a standing order directing its
magistrate judges to automatically require the government to provide bond hearings
In certain cases within seven days. Standing Order No. 2026-01 at 2, 4, In re 28

U.S.C. § 2241 Immigration Petitions for Bond Hearings Stewart Detention Center

14 See also Ryan Goodman et al., The “Presumption of Regularity” in Trump
Administration Litigation, JUST SECURITY (4™ ed. March 19, 2026) (collecting cases,
including immigration cases, holding that the presumption should not apply in light
of the government’s actions).
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(M.D. Ga. Jan. 29, 2026)." Similarly, the District of New Jersey found that “the
volume and timing of” immigration habeas “filings [was] creating a substantial
burden on the Court’s ability to expeditiously docket, assign, and address” those
filings; accordingly, the court issued a district-wide standing order requiring
petitioners to alert an emergency e-mail address specifically devoted to immigration
habeas cases. Standing Order 2026-02 at 1, In re Increase of Immigration-Related
Habeas Corpus Petitions Seeking Emergency Relief (D.N.J. Feb. 17, 2026).1° A
district-wide order issued by the Chief Judge of the Southern District of California
provisionally appointed Federal Defenders of San Diego, Inc. (FDSDI), to represent
individuals who contact FDSDI while in immigration custody in the district to
“facilitate the efficient handling of habeas corpus petitions filed . . . for immigration

detainees. . . .” Chief Judge Order No. 134-A at 1-2, In re Appointment of Counsel

15 Available at https://www.gamd.uscourts.gov/sites/gamd/files/general-
ordes/2241StandingOrder.pdf (last visited May 21, 2026).

16 Available at https://www.njd.uscourts.gov/sites/njd/files/StandingOrder2026-
02ImmHabEmergent.pdf (last visited May 21, 2026).
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for Certain Immigration Detainees Seeking Habeas Relief Under 28 U.S.C. § 2241
(S.D. Cal. Apr. 20, 2026).77

The District of Maryland—finding “that obtaining clear and concrete
information about the location and status of [immigration habeas] petitioners is
elusive” and that these “practical and factual challenges significantly burden the
Court’s ability to determine its jurisdiction”—issued an order that, upon the filing of
a notice that a habeas petition requiring emergency relief has been filed on behalf of
a detainee in Maryland, “SUSPENDS” the government’s “authority . . . to remove
Petitioner from the continental United States.” Second Amended Standing Order
2025-01 at 1-2, In re: Petitions for Writs of Habeas Corpus-Alien Detainee, Misc.
No. 00-308 (D. Md. Dec. 1, 2025) (emphasis in original).'® This order

[P]reservel[s] existing conditions and the potential jurisdiction of th[e]

Court over pending matters while the Court determines the scope of its
authority to grant the requested relief; . . . ensure[s] Petitioners are able

17 Available at
https://www.casd.uscourts.gov/_assets/pdf/rules/Chief%20Judge%200rder%20134

A%20Appointment%200f%20Counsel%20for%20Certain%20Immigration%20De
tainees%20Seeking%20Habeas%20Relief%20Under%2028USC2241.pdf (last
visited May 21, 2026).

18 Available at
https://www.mdd.uscourts.gov/sites/mdd/files/Second%20Amended%202025-
01.pdf._(last visited May 21, 2026). The government has challenged this order on
appeal. See United States v. Russell, No. 25-2004 (4th Cir. Aug. 28, 2025)). See
also United States v. Russell, No. 1:25-cv-02029, ECF No. 59 (D. Md. Aug. 26,
2025) (granting defendants’ motion to dismiss challenge to district court's standing
order suspending removal authority over habeas petitioners).
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to participate in the adjudication of their requests for habeas

relief; . . . ensure[s] the Court is able to evaluate their respective claims

for relief based on their in-court testimony that may be offered;

and . . . ensure[s] the Government has a fulsome opportunity to brief

and present arguments in its defense[.]

Id. at 1. This and other standing orders from around the country show that aggressive
ICE tactics for evading habeas review have created an untenable “new normal,” now
requiring judicial countermeasures simply to maintain jurisdiction and preserve “the
fabric of habeas.” Suri, 2025 WL 1806692, at *5.

Many federal Amici here have adjudicated innumerable habeas petitions and
understand the complexity and speed with which cases can move. But Amici submit
this Court should take the foregoing cases and orders into account to ensure that the
writ — both in this case and in other cases in this Circuit — is not “subject to
manipulation by those whose power it is designed to restrain.” Boumediene, 553
U.S. at 765-66. The Court should apply the unknown custodian doctrine in this case
and as part of the Vasquez and Padilla jurisprudence. In so doing, this Court need
not reconsider the district court’s finding that there was no “furtiveness” by ICE
here. Intent to manipulate jurisdiction is not required to apply the unknown custodian
doctrine under Padilla and Vasquez. This Court should make clear that when the
Government either intentionally or unintentionally renders a petitioner’s location

unknown, a district court should apply the unknown custodian doctrine as part of the

Vasquez and Padilla jurisprudence to fulfill the judiciary’s role in protecting the writ
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and providing the attentive oversight that the Government’s conduct has made
necessary.

CONCLUSION

Preserving jurisdiction over the writ of habeas corpus in cases like Appellant’s
Is essential both to protect individual liberty and to prevent executive evasion of
mandatory judicial oversight. Amici urge the Court to reverse the decision below and
apply the unknown custodian doctrine of the Vasquez and Padilla jurisprudence to

hold that habeas jurisdiction was present in Appellant’s case.
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Washington Superior Court

Justice Bonnie MacLeod (Ret.),
Massachusetts Superior Court

Judge Patrick Mahoney (Ret.),
California Superior Court

Justice Conrad L. Mallett, Jr. (Ret.),
Michigan Supreme Court

Judge Victoria S. Marks (Ret.),
Hawaii Circuit Court

Chief Justice Mike McGrath (Ret.),
Montana Supreme Court

Justice James F. McHugh (Ret.),
Massachusetts Appeals Court

Judge Kevin E. McKenney (Ret.),
California Superior Court

Judge Robert A. Mello (Ret.),
Vermont Superior Court

Judge Christopher Melly (Ret.),
Washington Superior Court

Justice James V. Menno (Ret.),
Massachusetts Probate and Family Court

Justice James R. Milkey (Ret.),
Massachusetts Appeals Court

A6



Judge David Minge (Ret.),
Minnesota Court of Appeals

Judge John M. Mott (Ret.),
Superior Court of the District of Columbia

Justice James C. Nelson (Ret.),
Montana Supreme Court

Judge Peggy J. Nelson (Ret.),
New Mexico District Court

Judge Leslie C. Nichols (Ret.),
California Superior Court

Justice Michael J. Obus (Ret.),
New York Supreme Court

Justice Robert F. Orr (Ret.),
North Carolina Supreme Court

Judge Gary Oxenhandler (Ret.),
Missouri Circuit Court

Chief Justice Barbara J. Pariente (Ret.),
Florida Supreme Court

Judge Maurice Portley (Ret.),
Arizona Court of Appeals

Judge Jeffrey M. Ramsdell (Ret.),
Washington Superior Court

Judge Judith H. Ramseyer (Ret.),
Washington Superior Court

Chief Justice Mark Recktenwald (Ret.),
Hawaii Supreme Court

Justice Jennifer S.D. Roberts (Ret.),
Massachusetts Land Court

Judge Palmer Robinson (Ret.),
Washington Superior Court

Judge John Romero (Ret.),
New Mexico District Court

A7



Judge David A. Rosen (Ret.),
California Superior Court

First Justice Frederic D. Rutberg (Ret.),
Central Berkshire Division, Massachusetts District Court

Judge Carol Schapira (Ret.),
Washington Superior Court

Justice Karyn F. Scheier (Ret.),
Massachusetts Land Court

Judge Barry C. Schneider (Ret.),
Arizona Superior Court

Justice Jacqueline W. Silbermann (Ret.),
New York Supreme Court

Justice Sheila Sonenshine (Ret.),
California Court of Appeal

Judge Michael S. Spearman (Ret.),
Washington Court of Appeals

Judge Julie Spector (Ret.),
Washington Superior Court

Chief Justice Laura Denvir Stith (Ret.),
Missouri Supreme Court

Judge Jeffrey D. Swartz (Ret.),
Florida County Court

Judge Michael J. Trickey (Ret.),
Washington Court of Appeals

Justice Robert L. Ullmann (Ret.),
Massachusetts Superior Court

Judge Kitty-Ann van Doorninck (Ret.),
Washington Superior Court

Judge Emily E. Vasquez (Ret.),
California Superior Court

Judge Larry Weeks (Ret.),
Alaska Superior Court

Judge John P. Wesley (Ret.),
Vermont Superior Court

A8



* International Judge Patricia Whalen (Ret.),
War Crimes Chamber, Bosnia and Herzegovina (formerly Judge, Vermont
Family Court)

» Judge Ken Williams (Ret.),
Washington Superior Court

» Chief Justice Michael A. Wolff (Ret.),
Missouri Supreme Court

* Judge Merri Souther Wyatt (Ret.),
Oregon Circuit Court

* Judge Thomas J. Wynne (Ret.),
Washington Superior Court

» Justice Margaret Zaleski (Ret.),
Massachusetts District Court

Each of the foregoing amici signs this brief in their personal capacity.
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