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Identity and Interest of Amicus Curiae

Friends of the Earth (FoE) is a non-profit environmental organization that has
worked since its formation in 1969 to educate the public about, and take actions to
reduce, the environmental and public health threats posed by nuclear energy and nuclear
weapons. FoE does so by providing expert testimony to federal and state legislatures and
regulatory bodies regarding the licensing and operation of nuclear power plants and
nuclear weapons facilities, and by pursuing legal actions on radiation-related issues
before federal courts and agencies. On the basis of its scientific expertise and decades of
advocacy, FoE files this brief1 in support of Appellant Skaar in order to contextualize for
the Court the rules and practices currently applied by the Department of Veterans Affairs
(VA) to the claims of veterans who were exposed to ionizing radiation during cleanup
incidents. FoE believes that the VA’s approach is inadequate because it both results in
injustice for veterans and contributes to a misunderstanding and underestimation of the
health risks associated with radiation exposure and nuclear activities.
Argument

The VA arbitrarily treats veterans who cleaned up sites like Palomares worse than
other veterans and civilians who were exposed to less radiation, even according to the
VA’s own dose estimates. Worse, those dose estimates are themselves arbitrary. They are
the product of the VA repeatedly pre-determining a conclusion that will lead to claim
denials, and then cherry-picking the data, twisting its analyses, and misrepresenting the

1

FoE’s Motion for Leave to File is being submitted concurrently with this brief.
1

truth in order to ensure the pre-ordained result. It is improper for claims to be adjudicated
in this manner. Due to the VA’s consistent mistreatment of veterans in this and similar
cases, the VA deserves no deference here.
I.

The VA’s refusal to recognize Palomares and similar cleanups as “radiationrisk activities” under § 3.309 is arbitrary, capricious, and irrational.
A.

The Palomares radiation doses recognized by the Air Force exceed the
doses from other recognized “radiation-risk activities.”

Since December 2013, the Air Force has based its responses to dose inquiries for
Palomares responders on a two-part methodology. For the so-called “High 26” (including
Appellant Skaar), it applies the intake estimates provided in the 2001 Labat-Anderson
Report (L-A Report2), which range from 34,000 to 570,000 picocuries (pCi). R. 1581
According to the L-A Report (at p. 25), this range of intake estimates translates to
committed effective dose (CED) equivalents ranging from 10 to 170 rem. 3 For responders
outside the “High 26,” the Air Force is instead setting an intake uncertainty range of
1,100 to 34,000 pCi, which it says corresponds to a CED range of 0.31 to 10.5 rem. 4 For
the reasons discussed in Section II below, these numbers are unreliable and artificially
suppressed. Even so, they are also markedly higher than the radiation doses received by
other classes of veterans whose services are recognized as “radiation-risk activities.”

The L-A Report was provided in Appellant Skaar’s Brief as Skaar Attach. A (pp. A003–140). Citations to L-A in this brief are to the pages of the L-A Report itself.
3
These were the results of one of the two models used by L-A. The other resulted in
estimates with larger upper bounds: 19,000–2,600,000 pCi and 1.3–180 rem (p. 25). The
Air Force has not explained why it has selected one set of L-A results over the other.
4
See R. 1581; AFMSA/SG3PB Memo (Jan. 27, 2014), p. 1 (Skaar Attach. E, p. A-168).
2
2

In May 2015, the Defense Threat Reduction Agency (DTRA) stated that, of the
veterans who participated in the post-WWII occupation of Hiroshima and Nagasaki or
were prisoners of war in those areas, “over 95 percent of them received radiation doses
below 0.1 rem.” Of personnel who participated in U.S. atmospheric nuclear tests between
1945–1962: “Over 99 percent of these participants received radiation doses that were
below the current federal occupational whole body dose limit (5 rem per year); the
average whole body dose was less than 0.6 rem.” 5 All of these services are considered
“radiation-risk activities” under §§ 3.309(d)(3)(ii)(A–C), such that military personnel
who served during these operations enjoy the presumption of service connection.
Appellant Skaar’s brief provides three examples of particular tests that are
presumptively covered under §§ 3.309(d)(3)(v)(C, E, F). Operation Buster-Jangle was a
series of tests conducted in Nevada in 1951; Operations Sandstone and Greenhouse were
test events in the Enewetak Atoll, which occurred in 1948 and 1951, respectively. 6
The following table summarizes the dose estimates for all the foregoing service
activities. It demonstrates that Palomares veterans had significantly higher doses than
others who have been found to have participated in a radiation-risk activity. The
unjustified discrepancy between the VA’s treatment of these “atomic veterans” and the
Palomares veterans is arbitrary, capricious, and irrational.
DTRA, “Fact Sheet: Radiation Exposure in U.S. Atmospheric Nuclear Weapons
Testing” (May 2015), p. 1 (Skaar Attach. C, p. A-146).
6
Buster-Jangle Analysis (Dec. 1987), p. 98 (Skaar Attach. H, p. A-467); Sandstone
Analysis (Aug. 1983), pp. 3, 39–40 (Skaar Attach. F, pp. A-180, A-216–17); Greenhouse
Analysis (Jul. 1982), pp. 7, 113 (Skaar Attach. G, pp. A-237, A-343; see also p. A-230).
3
5

Activity
Post-WWII occupation of
Hiroshima and Nagasaki or POWs
in those areas
Onsite participation in U.S.
atmospheric nuclear tests
 Operation Buster-Jangle
 Operation Sandstone
 Operation Greenhouse
Palomares responders
 “High 26”
 Non-“High 26”

Dose
Over 95% below 0.1 rem

“Radiation-Risk Activity”?
Yes, § 3.309(d)(3)(ii)(B–C)

Over 99% below 5 rem
On average below 0.6 rem
 Upper bound: near 3 rem
 Upper bound: 0.13 rem
 Upper bound: 3.10 rem

Yes, § 3.309(d)(3)(ii)(A)




10–170 rem
Upper bound: 10.5 rem





Yes, § 3.309(d)(3)(v)(F)
Yes, § 3.309(d)(3)(v)(C)
Yes, § 3.309(d)(3)(v)(E)

No

It also bears noting that, although the veterans who were onsite during Operations

Sandstone and Greenhouse enjoy the presumption of service connection, those who were
sent to clean up the Enewetak Atoll from 1977–80 have, like the Palomares veterans,
been refused the benefit of that presumption. See 67 Fed. Reg. 3612 (Jan. 25, 2002).
B.

The VA’s refusal to recognize Palomares and similar cleanups as
“radiation-risk activities” is inconsistent with its stated intention to “ensure
equity” between veterans and similarly situated civilians.

In 2002, the Secretary exercised his authority to expand the category of “radiationrisk activities” to include veterans who worked at certain gaseous diffusion plants or on
Amchitka Island, Alaska during certain underground nuclear tests. § 3.309(d)(3)(ii)(D).
This was done “to ensure equity between veterans who may have been exposed to
radiation during military service and civilians exposed to ionizing radiation under
comparable Federal statutes,” in particular the Energy Employees Occupational Illness
Compensation Program Act of 2000 (EEOICPA), and to ensure that such veterans “do
not have a higher burden of proof” than similarly situated civilians. 67 Fed. Reg. 3612
(Jan. 25, 2002). EEOICPA creates a “Special Exposure Cohort” of Department of Energy
(DOE) employees for whom dose reconstruction is not required because it is infeasible,
4

and which shifts the burden of proof to the Government. In 2004, the VA further
expanded the category of recognized “radiation-risk activities” to include “[s]ervice in a
capacity which, if performed as an employee of the [DOE], would qualify for inclusion as
a member of [EEOICPA’s] Special Exposure Cohort.” 38 C.F.R. § 3.309(d)(3)(ii)(E).
In 2012, DOE employees who worked at the Savannah River Site in Aiken, South
Carolina, were added to the Special Exposure Cohort. 77 Fed. Reg. 9250 (Feb. 16, 2012).
This includes the DOE personnel who buried the 4,827 55-gallon drums of contaminated
soil and vegetation removed from Palomares. 7 Thus, the DOE personnel who dealt with
storing the barrels of plutonium-laden debris from Palomares once they reached the U.S.
enjoy the presumptions of the Special Exposure Cohort, while the military personnel who
shoveled and breathed it in without meaningful protection 8 do not. This result fails to
“ensure equity” between veterans and similarly situated DOE employees. It saddles
Palomares veterans with “a higher burden of proof” than the civilians who came into
contact with the same contaminated material but suffered less exposure. Such disparate
treatment is arbitrary, capricious, and irrational.
II.

The VA’s methodology for handling Palomares claims under § 3.311 is
arbitrary and unscientific, and it fails to properly account for uncertainty.

As noted above, in 2013, the Air Force adopted a dose estimate methodology for
Palomares that is at least partially built on the intake estimates L-A prepared from urine
Report on Savannah River Plant (Jun. 1976), pp. 24–27 (pp. FoE-30–33). They also
disposed of 555 containers of plutonium-contaminated debris removed from the Thule
crash site in Greenland, id., whereas the veterans who cleaned it up are denied coverage.
8
See, e.g., von Hippel, pp. 1–3, 15 (Skaar Attach. M, pp. A-518–520, A-15).
5
7

samples collected in 1966–68. In particular, members of the so-called “High 26” would
have their “established intake estimates” from the L-A Report applied, and the other
1,586 responders who provided samples would be assigned an uncertainty range capped
at “the intake calculated for the least exposed member of the High 26 group” (i.e., 34,000
pCi). R. 1580–81. There are at least three problems with this approach.
A.

L-A repeatedly cautioned that its dose estimates based on bioassay data
were preliminary and not reliable, credible, or meaningful.

L-A repeatedly stressed that “substantial numbers of samples lacked one or more
important pieces of data” (p. 9; see also p. E-7). In particular, L-A’s report highlights that
its estimates were made with “limited information about the specific activities and times
that the individuals were on the site,” which relate to some of the “primary parameters for
estimating the intake” (pp. 27, 29–30). The results of L-A’s modeling “emphasize the
sensitivity of estimated intake to the exposure date range,” but much of the data on both
Exposure Dates and Sampling Dates was “missing or incorrect,” creating “substantial
uncertainty” regarding these parameters and “hinder[ing L-A’s ability to provide] a
reasonable estimate of intake and radiation dose” (pp. D-30, E-4, B-15, D-27). 9
Given the “numerous technical difficulties,” L-A voiced “serious concerns about
the reliability of estimates [derived] from the urinary bioassay data” (pp. E-2, 28). L-A
ultimately concluded that the “quality of the data set limited the preparation of reasonable
estimates” even for the so-called “High 26,” and “cast doubt about whether reasonable
Although most assignments were two weeks and some personnel “stayed much longer,”
L-A assumed a “single acute exposure” (p. E-13), which is not sensible.
6
9

estimates could be developed for all individuals” (pp. 24, E-9). Thus, even with regard to
its dose estimates for the “High 26,” L-A cautioned that, “[w]ithout further details and
possible confirmation, permanent assignment of these intakes and doses to the individuals
may be premature,” and that “credible estimates of intake and dose will depend on an
expensive, multi-phased approach” to collect additional information (pp. 28, 30).
Regarding the 1,063 sampled veterans outside the “High 26” for whom no measurements
were taken in late 1966 or 1967, L-A repeatedly stressed that “confirmation of possible
exposures” through additional study was “very important” (p. 30).
Overall, L-A characterized its bioassay results as just “preliminary estimates of
intake and dose” which are “useful only to indicate that many individual cases represent
significant to very serious situations when compared to accepted guidelines for
management of radiation exposures” (p. 28). It said the urine results were “inadequate by
themselves to support meaningful intake and dose evaluations without confirmatory
studies, such as analysis of urine samples now using very sensitive instrumentation,
detailed review of participant medical records, participant interviews, and comprehensive
assessment based on sound environmental measurements” (pp. ES-2–3; also pp. 27–28).
In this context, the Air Force decision in December 2013 to adopt and apply L-A’s
preliminary dose estimates for the “High 26” and to claim that these were “established”
or “scientifically-based” was clearly incorrect. See R. 1580–81. The Air Force ignored
the unreliable nature of these estimates, arbitrarily relying on L-A’s estimates while
ignoring L-A’s caveats regarding their reliability. The Air Force also told Congress that it
7

did not intend to undertake any of the follow-up work that L-A had stressed would be
necessary to reach “meaningful intake and dose evaluations” (p. ES-2) because that
further work, “though technically feasible, is not expected to confirm a correlation
between health outcome and exposure due to the low exposure levels.”10 This is the
definition of a circular argument. The key question is whether exposure levels were, in
fact, as low as L-A’s preliminary and unreliable estimates indicated. The Air Force also
told Congress that it “believe[s] existing biomonitoring information is sufficient to
reconstruct doses and establish an acceptable upper bound on possible exposures” and
that “[t]his information can and should be used to provide the conservative (worst case)
estimate of exposure for responders.” 11 These claims flatly contradict L-A’s warnings.
B.

The L-A Report is not “sound scientific evidence” that would withstand
peer review as required under § 3.311, and its estimates do not establish the
credible “upper bound” the Air Force claims.

There are numerous problems with the L-A Report, many of which are explained
in the critique prepared by Dr. von Hippel.12 For present purposes, the most important
methodological flaw in the L-A Report is its downward manipulation of the data set,
which had the predictable effect of reducing “several fold” 13 L-A’s estimated exposures

as compared to the true “upper-bound” and uncertainty indicated by the full data set. L-A
skewed the data in two ways to reach the “High 26” estimates the Air Force now applies.

HQ USAF/SG Memo (Dec. 6, 2013) (Skaar Attach. O, p. A-584) (emphasis added).
Report with HQ USAF/SG Memo (Dec. 6, 2013), p. 2 (Skaar Attach. O, p. A-586).
12
Palomares Report by F. von Hippel (Dec. 7, 2017) (Skaar Attach. M, p. A-517–533).
13
von Hippel, p. 14 (Skaar Attach. M, p. A-531).
8
10
11

First, L-A excluded all the “gross alpha” results (nearly 20% of the available
samples), which were from the early samples collected on site (pp. 25, E-14, E-22). The
basis for this exclusion was that “[g]ross alpha results from samples collected on site
produced intake estimates and doses that seemed unreasonably high” compared to the
results of environmental monitoring “around Palomares for over 15 years following the
accident” (pp. 9, 27). L-A does not even try to justify its conclusion that air quality
measurements collected 0.5–1 km away from the bomb impact sites in 1967, a year after
cleanup operations were already over, reflect the exposures sustained by the U.S. military
personnel who L-A concedes (p. E-13) were exposed to radiation at the time of the
cleanup. The entire purpose of the response effort was to address the “dust and debris
contaminated with plutonium” (p. 1). Later air quality monitoring would necessarily be
less representative of the exposures faced by Palomares veterans than the
contemporaneous gross alpha results from samples taken on site before the cleanup
lowered ambient concentrations.14
Second, L-A also excluded from its “High 26” analysis the remaining “data from
the on-site samples” (including so-called “alpha spectrometry” samples collected on site)
and attributed more significance to samples collected at later dates” (p. E-11). This was
done because, otherwise, “the results [did] not correspond to the expected pattern very

Even the Board of Veterans’ Appeals (BVA) recognizes that L-A’s “environmental”
estimates were “inaccurate.” See R.10. But the VA applied these inaccurate estimates
derived from irrelevant environmental data from 2001 until Dec. 2013. This approach
was certainly arbitrary and may have been a willful attempt to mislead.
9
14

well at all,” raising “serious concerns about estimates of intake that would be derived
from the data” (pp E-20, E-10). The biological model used by L-A thus “failed its only
available test,” which should have raised concerns about the model’s validity. 15 L-A
acknowledges that one response to this problem would have been to try “other, or better,
models,” but it instead assumed that the earlier (inconveniently higher) samples were less
reliable because the technology was new and developing (p. E-10).
These and other choices16 significantly reduced the resulting dose estimates. They
reflect a clear bias toward lower doses, apparently based on the arbitrary assumption that
samples indicating high levels of exposure must have been contaminated. 17 As L-A notes,
the initial phase on site involved “less than ideal conditions,” including “strong winds”
which “frequently spread [plutonium-laden] dust over the base camp,” which “could have
contaminated the sample containers and samples themselves” (pp. B-13, E-5). However,
this same “blowing dust containing plutonium” (p. B-13) is one of the recognized sources

von Hippel, pp. 2, 12–13, 15 (Skaar Attach. M, pp. A-519, A-529–30, A-532).
For the 54 veterans in the “Repeat Analysis” group, L-A again excluded “gross alpha”
results for samples collected on site, except those reported as “NDA” (non-detects) which
L-A assigned a value of 0.009 pCi/d (pp. 26, E-26). L-A also excluded “some” alpha
spectrometry results when they did not fit the model (p. 26). For 30 of the 313 veterans in
the “Contamination Cutoff” group who submitted more than one sample, L-A used only
“[t]he lowest results for any individual” (p. E-29).
17
It is no wonder that the L-A Report confirms the military’s conclusions from the 1960s
after the military also arbitrarily “threw out about 1,000 samples—67 percent of the
results—including all samples from the first days after the blasts when exposure was
probably highest,” even though the officer in charge now admits that he “had no way of
knowing what was from contamination and what was from inhalation.” D. Philipps,
“Decades Later, Sickness Among Airmen After a Hydrogen Bomb Accident,” N.Y. Times
(Jun. 19, 2016) (Skaar Attach. D, p. A-159).
10
15
16

of possible plutonium exposure faced by Palomares responders (see p. 10). It is therefore
likely that the “possibly contaminated samples,” which L-A excluded from the dose
estimates for the “High 26,” were in fact samples that correctly reflected high levels of
exposure to personnel working in these windy conditions.
It was improper for L-A to exclude large quantities of data reflecting high
exposure levels rather than using such data to provide uncertainty ranges. Given the
admitted uncertainties regarding both the data and the model used, it is shocking that the
L-A Report provides its estimates as individual values rather than uncertainty ranges,
which would necessarily have included higher upper bounds than the intake estimates
obtained by L-A through the arbitrary exclusion of high measurements. The Air Force
now hides behind this façade of scientific exactitude for the “High 26,” using their
supposedly “established intake estimates” from one of the two models used in the L-A
Report. This misleading false precision is a major flaw, particularly since the VA must
rely on “sound scientific evidence” and presume “exposure at the highest level of the
dose range reported,” to the benefit of the veteran. §§ 3.311(c)(2)(ii), 3.11(a)(1). 18
C.

The assumption that none of the 1,430 veterans who were not included in
the “High 26” were exposed to higher doses than the 26 is unsupported.

Again, the Air Force’s current methodology states that any veteran who was not a
member of the “High 26” will be assigned an “intake range” of 1,100–34,000 pCi. R.

Because it is premised on the unjustified assumption that “the radiation dose to which
Mr. Skaar was exposed” is certain, rather than artificially reduced and substantially
uncertain, the BVA’s denial of Mr. Skaar’s claim (R. 10–11) is also fatally flawed.
11
18

1581. The upper bound of the range is key, as the Air Force must apply it. The problem is
that the upper-bound intake of 34,000 pCi actually being applied by the VA is:




3 times lower than the highest exposure (110,000 pCi) L-A estimated for
the “Contamination Cutoff” group even after the arbitrary inclusion of only
the lowest of multiple measures (see pp. 27, E-29);

38 times lower than the highest exposure (1,300,000 pCi) L-A estimated for
the “Report Analysis” group even after all early high measures were
improperly excluded (see pp. 26, E-26); and
Between 2 and 600 times lower than every single one of L-A’s cursory
estimates for the 1,063 veterans in the “Remaining Cases” group, which
ranged from 75,000 to 20,000,000 pCi (see pp. 27, E-33, E-34).

Thus, contrary to the Air Force’s repeated claims, “[t]here is nothing conservative about
t[he] range” currently being applied to non-“High 26” Palomares personnel. 19
The Air Force’s only justifications for its abandonment of L-A’s already-biased
estimates for the great majority (over 98%) of the Palomares veterans is that the “High
26” were unquestionably the “highest exposed 26 individuals,” such that none of the
1,430 veterans who did not receive follow-up monitoring as part of the “High 26” could
have received greater doses.20 The faux certainty implied in these claims is not supported
by the L-A Report, which not only calculated higher estimates for many of these
responders, but also stressed the need for additional information, follow-up sampling, and
reevaluation especially for the many veterans in the “Remaining Cases” group (see p. E-

19
20

von Hippel, p. 9 n. 30 (Skaar Attach. M, p. A-526).
See AFMSA/SG3PB Memo (Jan. 27, 2014), p. 1 (Skaar Attach. E, p. A-168).
12

34). None of this was done; the Air Force simply determined in 2001 that the collection
of additional information “was not necessary,”21 despite L-A’s warnings.
The Air Force’s assumptions are a relic of the 1960s, when military personnel
labeled those 26 veterans “the ‘High 26’ although their dose estimates were not, in fact,
high compared to dose estimates based on the available data for the other 1,560
veterans.”22 It was the short-lived Plutonium Deposition Registry Board—established in
1966 to oversee exposure assessment and biological monitoring Palomares veterans—
that concluded that the “High 26” represented “the highest exposure cohort.” 23 However,
Col. Odland, who was in charge of the Board and was instrumental in the characterization
of the “High 26,” has stated that he “never got accurate results from hundreds of men
who may have been contaminated,” and that he later realized “plutonium lodged in the
lungs could not always be detected in veterans’ urine,” such that “men with clean
samples might still be contaminated.” 24 In April 1967, he reported that he was “not able
to get the support of the Department of Defense to go after [about 50 potentially exposed
veterans to collect samples] or set up a real registry because of the Sleeping-dog
policy.”25 Col. Odland has since said: “The sleeping dog policy? It was to leave it alone.

Report with HQ USAF/SG Memo (Dec. 6, 2013), p. 2 (Skaar Attach. O, p. A-586).
von Hippel, p. 13 (Skaar Attach. M, p. A-530). The BVA’s finding that the “High 26,”
including Mr. Skaar, “had the greatest plutonium body burden out of all personnel who
submitted samples,” R. 6, is clearly erroneous because it ignores most of the samples.
23
Report with HQ USAF/SG Memo (Dec. 6, 2013) (Skaar Attach. O, p. A-585).
24
Philipps (2016) (Skaar Attach. D, p. A-159).
25
Notes on Phone Convo. with Col. Odland (Apr. 5, 1967) (Skaar Attach. L, p. A-516).
13
21
22

Let it lie. I didn’t agree. … Everyone decided we should watch these guys, take care of
them. And then from somewhere up high they decided it was better to get rid of it.” 26
III.

The VA’s behavior regarding Palomares and similar nuclear incidents should
limit the deference the Court might normally grant to the agency.
In addition to the problems discussed above, Palomares veterans have been

mistreated by a system that purposefully did not notify them of their radiation exposure
or add testing details to their medical records.27 The VA continues to claim, incorrectly,
that protection and dose monitoring were robust, in what may be an attempt to dissuade
veterans from filing claims.28 Palomares is unfortunately not the only example of a
nuclear cleanup operation in which the military has behaved this way.
Regarding the cleanup of a similar crash in Thule, Greenland, in 1968, the Air
Force again denies that veterans suffered any harm, based on claims of top-notch
protection and another report prepared by L-A in 2001, which assigns them a dose of
zero. However, a lawsuit filed by some of these veterans—all of whom have since died of
cancer29—indicates that protection and monitoring were not as foolproof as the military
claims and that, although it learned in the 1980s that Thule responders faced increased
risk of certain cancers, the military failed to notify, warn, or test veterans accordingly. 30
Philipps (2016) (Skaar Attach. D, p. A-160).
See Report on Plutonium Deposition Registry Board’s First Annual Meeting (26–28
Oct. 1966), pp. 20–21 (pp. FoE-71–72). Mr. Skaar experienced the results firsthand: he
spent two decades trying to obtain his own medical records through FOIA requests after
the VA initially told him it had “no record of [his] exposure.” See R. 18–24.
28
See VA’s website entry regarding Palomares (Skaar Attach. B, p. A-142).
29
Philipps (2016) (Skaar Attach. D, p. A-154).
30
See Maas v. United States, 94 F.3d 291 (7th Cir. 1996).
14
26
27

Veterans who cleaned up the Enewetak Atoll from 1977–80 are also denied
benefits based on the military’s claims that safety precautions were excellent and reliable
measurements of radiation exposure indicate only safe levels. Contemporaneous
documents and interviews with veterans again reveal that protection and monitoring were
inadequate, exposure data was manipulated and misrepresented, and veterans cannot
access their records even through FOIA requests. 31
In each of these cases, the VA has assumed its preferred “no problem” conclusion
and then worked to ensure that any evidence and analyses support this predetermined
result. This is not just shoddy science. It is an abdication of the VA’s obligation to fairly
apply its expertise to these important questions. As a result of this abdication, the VA has
forfeited the deference that courts traditionally give to agencies in their areas of expertise.
Conclusion

Col. Odland’s position is now: “It’s sad, sure, it’s sad. But what can you do? You
can’t take the plutonium out; you can’t cure the cancer. All you can do is bow your head
and say you are sorry.”32 This, of course, is not true. The VA could also correct its
approach going forward by recognizing Palomares as a “radiation-risk activity” akin to
those listed in § 3.309, or at least by applying a defensible methodology in adjudicating
Palomares claims under § 3.311. For all the reasons discussed above, the VA’s failure to
do either should be rejected by this Court.
See D. Philipps, “Troops Who Cleaned Up Radioactive Islands Can’t Get Medical
Care,” N.Y. Times (Jan. 28, 2017) (FoE-78–85), especially highlighted portions.
32
Philipps (2016) (Skaar Attach. D, p. A-160).
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https://nyti.ms/2jIkRXf

U.S.

Troops Who Cleaned Up
Radioactive Islands Can’t Get
Medical Care
By DAVE PHILIPPS JAN. 28, 2017

RICHLAND, Wash. — When Tim Snider arrived on Enewetak Atoll in the middle of
the Pacific Ocean to clean up the fallout from dozens of nuclear tests on the ring of
coral islands, Army officers immediately ordered him to put on a respirator and a
bright yellow suit designed to guard against plutonium poisoning.
A military film crew snapped photos and shot movies of Mr. Snider, a 20-yearold Air Force radiation technician, in the crisp new safety gear. Then he was ordered
to give all the gear back. He spent the rest of his four-month stint on the islands
wearing only cutoff shorts and a floppy sun hat.
“I never saw one of those suits again,” Mr. Snider, now 58, said in an interview
in his kitchen here as he thumbed a yellowing photo he still has from the 1979 shoot.
“It was just propaganda.”
Today Mr. Snider has tumors on his ribs, spine and skull — which he thinks
resulted from his work on the crew, in the largest nuclear cleanup ever undertaken
by the United States military.
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Roughly 4,000 troops helped clean up the atoll between 1977 and 1980. Like
Mr. Snider, most did not even wear shirts, let alone respirators. Hundreds say they
are now plagued by health problems, including brittle bones, cancer and birth
defects in their children. Many are already dead. Others are too sick to work.
The military says there is no connection between these illnesses and the
cleanup. Radiation exposure during the work fell well below recommended
thresholds, it says, and safety precautions were top notch. So the government refuses
to pay for the veterans’ medical care.
Congress long ago recognized that troops were harmed by radiation on Enewetak
during the original atomic tests, which occurred in the 1950s, and should be cared
for and compensated. Still, it has failed to do the same for the men who cleaned up
the toxic debris 20 years later. The disconnect continues a longstanding pattern in
which the government has shrugged off responsibility for its nuclear mistakes.
On one cleanup after another, veterans have been denied care because shoddy
or intentionally false radiation monitoring was later used as proof that there was no
radiation exposure.
A report by The New York Times last spring found that veterans were exposed to
plutonium during the cleanup of a 1966 accident involving American hydrogen
bombs in Palomares, Spain. Declassified documents and a recent study by the Air
Force said the men might have been poisoned, and needed new testing.
But in the months since the report, nothing has been done to help them.
For two years, the Enewetak veterans have been trying, without success, to win
medical benefits from Congress through a proposed Atomic Veterans Healthcare
Parity Act. Some lawmakers hope to introduce a bill this year, but its fate is
uncertain. Now, as new cases of cancer emerge nearly every month, many of the men
wonder how much longer they can wait.

‘Plutonium Problems’
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The cleanup of Enewetak has long been portrayed as a triumph. During the
operation, officials told reporters that they were setting a new standard in safety.
One report from the end of the cleanup said safety was so strict that “it would be
difficult to identify additional radsafe precautions that could have been taken.”
Documents from the time and interviews with dozens of veterans tell a different
story.
Most of the documents were declassified and made publicly available in the
1990s, along with millions of pages of other files relating to nuclear testing, and sat
unnoticed for years. They show that the government used troops instead of
professional nuclear workers to save money. Then it saved even more money by
skimping on safety precautions.
Records show that protective equipment was missing or unusable. Troops
requesting respirators couldn’t get them. Cut-rate safety monitoring systems failed.
Officials assured concerned members of Congress by listing safeguards that didn’t
exist.
And though leaders of the cleanup told troops that the islands emitted no more
radiation than a dental X-ray, documents show they privately worried about
“plutonium problems” and areas that were “highly radiologically contaminated.”
Tying any disease to radiation exposure years earlier is nearly impossible; there
has never been a formal study of the health of the Enewetak cleanup crews. The
military collected nasal swabs and urine samples during the cleanup to measure how
much plutonium troops were absorbing, but in response to a Freedom of
Information Act request, it said it could not find the records.
Hundreds of the troops, though, almost all now in their late 50s, have found one
another on Facebook and discovered remarkably similar problems involving
deteriorating bones and an incidence of cancer that appears to be far above the
norm.
A tally of 431 of the veterans by a member of the group shows that of those who
stayed on the southernmost island, where radiation was low, only 2 percent reported
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having cancer. Of those who worked on the most contaminated islands in the north,
20 percent reported cancer. An additional 34 percent from the contaminated islands
reported other health problems that could be related to radiation, like failing bones,
infertility and thyroid problems.

Budget Cuts and the Cleanup
Between 1948 and 1958, 43 atomic blasts rocked the tiny atoll — part of the
Marshall Islands, which sit between Hawaii and the Philippines — obliterating the
native groves of breadfruit trees and coconut palms, and leaving an apocalyptic
wreckage of twisted test towers, radioactive bunkers and rusting military equipment.
Four islands were entirely vaporized; only deep blue radioactive craters in the
ocean remained. The residents had been evacuated. No one thought they would ever
return.
In the early 1970s, the Enewetak islanders threatened legal action if they didn’t
get their home back. In 1972, the United States government agreed to return the atoll
and vowed to clean it up first, a project shared by the Atomic Energy Commission,
now called the Department of Energy, and the Department of Defense.
The biggest problem, according to Energy Department reports, was Runit
Island, a 75-acre spit of sand blitzed by 11 nuclear tests in 1958. The north end was
gouged by a 300-foot-wide crater that documents from the time describe as “a
special problem” because of “high subsurface contamination.”
The island was littered with a fine dust of pulverized plutonium, which if
inhaled or otherwise absorbed can cause cancer years or even decades later. A
millionth of a gram is potentially harmful, and because the isotopes have a half-life
of 24,000 years, the danger effectively never goes away.
The military initially quarantined Runit. Government scientists agreed that
other islands might be made habitable, but Runit would most likely forever be too
toxic, memos show.
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So federal officials decided to collect radioactive debris from the other islands
and dump it into the Runit crater, then cap it with a thick concrete dome.
The government intended to use private contractors and estimated the cleanup
would cost $40 million, documents show. But Congress balked at the price and
approved only half the money. It ordered that “all reasonable economies should be
realized” by using troops to do the work.
Safety planners intended to use protective suits, respirators and sprinklers to
keep down dust. But without adequate funding, simple precautions were scrapped.
Paul Laird was one of the first service members to arrive for the atoll’s cleanup,
in 1977. Then a 20-year-old bulldozer driver, he began scraping topsoil that records
show contained plutonium. He was given no safety equipment.
“That dust was like baby powder. We were covered in it,” said Mr. Laird, now
60, during an interview in rural Maine, where he owns a small auto repair shop. “But
we couldn’t even get a paper dust mask. I begged for one daily. My lieutenant said
the masks were on back order so use a T-shirt.”
By the time Mr. Laird left the islands, he was throwing up and had a blisterlike
rash. He got out of the Army in 1978 and moved home to Maine. When he turned 52,
he found a lump that turned out to be kidney cancer. A scan at the hospital showed
he also had bladder cancer. A few years later he developed a different form of
bladder cancer.
His private health insurance covered the treatment, but co-payments left him
deep in debt. He applied repeatedly for free veterans’ health care for radiation but
was denied. His medical records from the military all said he had not been exposed.
“When the job was done, they threw my bulldozer in the ocean because it was so
hot,” Mr. Laird said. “If it got that much radiation, how the hell did it miss me?”

Scant Avenues for Help
As the cleanup continued, federal officials tried to institute safety measures. A
shipment of yellow radiation suits arrived on the islands in 1978, but in interviews
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veterans said that they were too hot to wear in the tropical sun and that the military
told them that it was safe to go without them.
The military tried to monitor plutonium inhalation using air samplers. But they
soon broke. According to an Energy Department memo, in 1978, only a third of the
samplers were working.
All troops were issued a small film badge to measure radiation exposure, but
government memos note that humid conditions destroyed the film. Failure rates
often reached 100 percent.
Every evening, Air Force technicians scanned workers for plutonium particles
before they left Runit. Men said dozens of workers each day had screened positive
for dangerous levels of radiation.
“Sometimes we’d get readings that were all the way to the red,” said one
technician, David Roach, 57, who now lives in Rockland, Me.
None of the high readings were recorded, said Mr. Roach, who has since had
several strokes.
Two members of Congress wrote to the secretary of defense in 1978 with
concerns, but his office told them not to worry: Suits and respirators ensured the
cleanup was conducted in “a manner as to assure that radiation exposure to
individuals is limited to the lowest levels practicable.”
Even after the cleanup, many of the islands were still too radioactive to inhabit.
In 1988, Congress passed a law providing automatic medical care to any troops
involved in the original atomic testing. But the act covers veterans only up to 1958,
when atomic testing stopped, excluding the Enewetak cleanup crews.
If civilian contractors had done the cleanup and later discovered declassified
documents that show the government failed to follow its own safety plan, they could
sue for negligence. Veterans don’t have that right. A 1950 Supreme Court ruling bars
troops and their families from suing for injuries arising from military service.
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The veterans’ only avenue for help is to apply individually to the Department of
Veterans Affairs for free medical care and disability payments. But the department
bases decisions on old military records — including defective air sampling and
radiation badge data — that show no one was harmed. It nearly always denies
coverage.
“A lot of guys can’t survive anymore, financially,” said Jeff Dean, 60, who
piloted boats loaded with contaminated soil.
Mr. Dean developed cancer at 43, then again two years later. He had to give up
his job as a carpenter as the bones in his spine deteriorated. Unpaid medical bills left
him $100,000 in debt.
“No one seems to want to admit anything,” Mr. Dean said. “I don’t know how
much longer we can wait, we have guys dying all the time.”
Correction: February 5, 2017
An article last Sunday about medical problems among soldiers who cleaned up the
fallout from nuclear tests on Enewetak Atoll misstated, in some editions, the type of
cancer that one service member, Paul Laird, learned he had after turning 52. It was
kidney — not testicular — cancer. An accompanying picture caption also misstated Mr.
Laird’s age in some editions. As the article correctly noted, he is 60, not 59.
A version of this article appears in print on January 29, 2017, on Page A1 of the New York edition with the
headline: Veterans Feel Cost of U.S. Nuclear Tests.
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