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RELIGIOUS MINORITIES
IN THE FREE EXERCISE REVOLUTION

By Christopher C. Lund

Traditional religious minorities find themselves in a strange place
in the modern debate over the free exercise of religion. Highly salient
culture-war cases have polarized the field, with religious exemptions now
finding support from conservative religious believers but suspicion from
almost everyone else. Needing religious exemptions, but distanced from
conservative politics, traditional religious minorities (like Jews, Muslims,
Sikhs and others) have a unique perspective on these issues that is easily
overlooked.

Thirty years ago, in Employment Division v. Smith, the Supreme
Court narrowed the Free Exercise Clause to protect only against religious
discrimination, holding that religious believers cannot go to courts to get
religious exemptions from neutral and generally applicable laws. Though
hard on all religious believers, Smith has always had the harshest impact
on religious minorities.

Things began to look up for religious minorities with the arrival of
new conservative Justices, who have passionately revived the free exercise
clause. But rather than overruling Smith, the Court has instead worked
within it—stretching Smith just enough to give exemptions in the Court’s
most recent, high-profile cases.

One would naturally think these changes would save, or at least
greatly help, traditional religious minorities. But this turns out not to the
be case. For the new Free Exercise Clause has grown out of culture-war
cases, and it bears the marks of those origins. As this piece will explain,
various structural features of the Court’s new approach basically
guarantee that while the new Free Exercise Clause may help conservative
religious believers, it probably will not do much for traditional religious
minorities. Free exercise has come surging back in the Roberts Court. But
it has come surging back only for some.

The Court should reconsider Smith. It should not do so for the
sake of guaranteeing results for conservative Christians in the culture-war
cases—something the Court will be prone to do regardless. Instead, the
Court should reconsider Smith for the sake of the religious minorities who
have always been at the heart of the Religion Clauses.
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INTRODUCTION

Free exercise is in the middle of a revolution. Long neglected, the
free exercise of religion has quickly become the favorite child of the Roberts
Court. Last year, for example, the Court ruled that Philadelphia could not
terminate its partnership with Catholic Social Services for refusing to work
with gay couples seeking to adopt,! and issued a raft of orders giving
churches special rights to open despite pandemic-related quarantine
orders.2 Earlier years saw the Court protect a religious baker who refused
to do a cake for a gay wedding,® immunize religious schools from
employment claims brought by their teachers,4 and exempt religious
corporations from having to provide contraceptive coverage to their
employees.5 Religious claimants bringing free exercise claims have won
many remarkable victories. Even more tellingly, since Chief Justice
Roberts took over, free exercise has not lost even once.¢

Yet strikingly, the Roberts Court has managed to reach these very
protective results, despite having inherited some very unprotective Free
Exercise doctrine. Since the 1990 decision in Smith, the Supreme Court’s
official position has been that the Free Exercise Clause only forbids
religious discrimination, and so it is up to legislatures, not courts, to give
religious exemptions from neutral and generally applicable laws.” Some
Supreme Court Justices have grumbled about Smith, and some exceptions

1 See Fulton v. City of Philadelphia, Pennsylvania, 141 S. Ct. 1868 (2021).

2 See Tandon v. Newsom, 141 S. Ct. 1294 (2021) (exempting in-home religious gatherings
from California’s prohibition on having more than three families in a home); S. Bay United
Pentecostal Church v. Newsom, 141 S. Ct. 716 (2021) (exempting religious organizations
from California’s rules limiting indoor capacity); Roman Cath. Diocese of Brooklyn v. Cuomo,
141 S. Ct. 63 (2020) (exempting religious organizations from New York’s rules limiting indoor
capacity).

3 See Masterpiece Cakeshop, Ltd. v. Colorado C.R. Comm’n, 138 S. Ct. 1719 (2018).

4 See Our Lady of Guadalupe Sch. v. Morrissey-Berru, 140 S. Ct. 2049 (2020).

5 See Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682 (2014).

6 If one looks at the cases the Supreme Court has decided on their merits (ignoring the so-
called “shadow docket” rulings, like its orders list), religious claimants have not lost an
exemption case since 1997. See City of Boerne v. Flores, 521 U.S. 507 (1997) (invalidating
part of the Religious Freedom Restoration Act). This includes not only claims under the Free
Exercise Clause, but also claims under the Religious Freedom Restoration Act (RFRA) and
the Religious Land Use and Institutionalized Persons Act (RLUIPA). Although one should
also note a partial exception, Sossamon v. Texas, 563 U.S. 277 (2011), which limited
prisoners’ claims under the Religious Land Use and Institutionalized Persons Act (RLUIPA)
to injunctive relief rather than monetary damages.

7 See Employment Division v. Smith, 494 U.S. 872, 879 (1990) (holding that “the right of
free exercise does not relieve an individual of the obligation to comply with a valid and
neutral law of general applicability”).
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have been carved from it.8 Even so, Smith remains the lodestar of free
exercise jurisprudence.

So despite having an official rule against religious exemptions, the
Roberts Court has somehow managed to keep giving religious exemptions
in case after case. The Court has been able to this by developing a powerful
and conceptually elaborate set of new rules about what counts as
discrimination. Through these new rules, the Court has found ways to give
exemptions in a set of cases, ranging all the way from Christian bakers, to
Christian schools, to Christian-led for-profit corporations, and to Christian
churches.?

Reactions to this new Free Exercise have been split. On the left
side of the political spectrum, most have attacked these changes. Some
have worried that religious exemptions might have deleterious real-world
effects on sexual minorities, the right to contraceptive coverage, and other
important civil rights.10 Others have pressed an older argument—that the
whole project of religious exemptions is misguided, as religious exemptions
unfairly privilege religious belief over nonreligious forms of commitment.!!
Of course, some (typically on the political right) have defended these

8 The grumbling was most recently seen in a concurrence where three Justices said they
would overrule Smith. See Fulton v. City of Philadelphia, Pennsylvania, 141 S. Ct. 1868,
1883 (2021) (Alito, J., concurring). The exceptions have been both legislative and judicial.
See Religious Freedom Restoration Act of 1993, Pub. L. No. 103-141, 107 Stat. 1488 (1993)
(codified at 42 U.S.C. § 2000bb); Religious Land Use and Institutionalized Persons Act, Pub.
L. No. 106-274, 114 Stat. 803 (2000) (codified at 42 U.S.C. §§ 2000cc); Hosanna-Tabor
Evangelical Lutheran Church & Sch. v. EEOC, 565 U.S. 171, 190 (2012) (confirming the
existence of the ministerial exception, and distinguishing Smith as being inapplicable to
“internal church decision that affects the faith and mission of the church itself”).

9 See supra notes 1-5 (providing citations to those cases). This critique is not completely
fair. In one of the seven cases mentioned here, Christian groups were joined by Jewish
groups as plaintiffs. See Roman Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63 (2020).

10 The citations alone here could fill several pages. But any list of the best works would
include the following. See Nelson Tebbe, A Democratic Political Economy for the First
Amendment, 105 CORNELL L. REV. 959 (2020); Melissa Murray, Inverting Animus:
Masterpiece Cakeshop and the New Minorities, 2018 SUP. CT. REV. 257 (2018); Elizabeth
Sepper, Free Exercise Lochnerism, 115 COLUM. L. REV. 1453 (2015); Douglas Nejaime & Reva
B. Siegel, Conscience Wars: Complicity-Based Conscience Claims in Religion and Politics,
124 YALE L.J. 2516 (2015); Louise Melling, Religious Refusals to Public Accommodations
Laws: Four Reasons to Say No, 38 HARV. J. L. & GENDER 177 (2015).

11 See, e.g., BRIAN LEITER, WHY TOLERATE RELIGION? (2013); Micah Schwartzman, What
If Religion Is Not Special?, 79 U. CHL L. REV. 1351 (2012); CHRISTOPHER L. EISGRUBER &
LAWRENCE G. SAGER, RELIGIOUS FREEDOM AND THE CONSTITUTION (2007); Anthony Ellis,
What is Special About Religion?, 25 LAW & PHIL. 219 (2006). Others have taken different
views of the matter. See Christopher C. Lund, Religion Is Special Enough, 103 VA. L. REV.
481 (2017); Andrew Koppelman, Is it Fair to Give Religion Special Treatment?, 2006 U. ILL.
L. REV. 571; Michael W. McConnell, The Problem of Singling Out Religion, 50 DEPAUL L.
REV. 1 (2000); Douglas Laycock, Religious Liberty as Liberty, 7 J. CONTEMP. LEGAL ISSUES
313 (1996).
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changes.12 But those defenses have been relatively few and far between.
Many have seen free exercise’s revival as an exercise of brute conservative
power. Some have been gentle about it, like Steve Vladeck’s claim that the
Court has been giving “unique treatment [to] religious liberty” that is
“normatively indefensible.”3  Others have been more forceful, like
Laurence Tribe and Michael Dorf arguing that the Court now looks like
“the highest judicial authority of a place called Gilead—the theocratic and
misogynist country of Margaret Atwood’s dystopian ‘The Handmaid’s
Tale.”14

This Article critically examines the Supreme Court’s modern free
exercise jurisprudence, but it does so from a different vantage point—it
considers how religious minorities (like Jews, Muslims, Sikhs and other
faiths) are likely to fare under the new Free Exercise Clause.

Ever since Smith, religious minorities have been in a difficult
situation. Smith rejects religious exemptions as a matter of constitutional
right, requiring religious groups to get exemptions from legislatures rather
than courts. This narrowing of free exercise impacts religious minorities
the most, because they are the ones who have the most difficulty getting
religious exemptions through the legislative process.15

Understandably then, one might think that the Supreme Court’s
modern revival of the Free Exercise Clause might greatly help traditional
religious minorities. Even for those who worry the Supreme Court has

12 See, e.g., Douglas Laycock & Thomas C. Berg, Protecting Free Exercise Under Smith and
After Smith, 2021 CATO SUP. CT. REV. 34; Branton J. Nestor, Revisiting Smith: Stare Decisis
and Free Exercise Doctrine, 44 HARV. J.L.. & PUB. POL’Y 403 (2021); Bradley J. Lingo &
Michael G. Schietzelt, Fulton and the Future of Free Exercise, 33 REGENT U. L. REV. 5, 6
(2021); Stephanie H. Barclay, First Amendment “Harms”, 95 IND. L.J. 331 (2020).

13 See Stephen I. Vladeck, The Most-Favored Right: COVID, the Supreme Court, and the
(New) Free Exercise Clause, __ NYU J. L. & LIBERTY __ (forthcoming 2022), at 43, available
at https://papers.ssrn.com/sol3/papers.cfm?abstract id=3987461.

4 Laurence H. Tribe & Michael C. Dorf, To This Supreme Court, Religious Freedom
Trumps Public Health — Even Amid COVID-19 Plague, U.S.A. Today, Nov. 29, 2020,
available at https://www.usatoday.com/story/opinion/2020/11/29/religious-rights-trump-
covid-illness-deaths-supreme-court-column/6436196002/. Others have had similar
reactions. See Mark Joseph Stern, The Supreme Court Broke Its Own Rules to Radically
Redefine Religious Liberty, Apr. 12, 2021, available at https:/slate.com/news-and-
politics/2021/04/supreme-court-religious-liberty-covid-california.html; Erwin Chemerinsky,
In its COVID Ruling, Trump’s Activist Supreme Court Gives Us a Preview of What’s to Come,
L.A. Times, Nov. 27, 2020, available at https://www.latimes.com/opinion/story/2020-11-
27/op-ed-in-its-covid-ruling-trumps-activist-supreme-court-gave-us-a-preview-of-whats-to-
come;

15 At some level, this is probably obvious, but Thomas Berg puts it well: “A minority-
protection approach provides a strong case for constitutionally mandated exemptions
declared by courts,” because “[g]eneral laws enacted by democratic bodies will, almost by
definition, reflect the values of the majority or at least the politically powerful,” and thus
“conflict with the values and practices of minority or outsider religions.” Thomas C. Berg,
Minority Religions and the Religion Clauses, 82 WASH. U. L..Q. 919, 964 (2004).


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3987461
https://slate.com/news-and-politics/2021/04/supreme-court-religious-liberty-covid-california.html
https://slate.com/news-and-politics/2021/04/supreme-court-religious-liberty-covid-california.html
https://www.latimes.com/opinion/story/2020-11-27/op-ed-in-its-covid-ruling-trumps-activist-supreme-court-gave-us-a-preview-of-whats-to-come
https://www.latimes.com/opinion/story/2020-11-27/op-ed-in-its-covid-ruling-trumps-activist-supreme-court-gave-us-a-preview-of-whats-to-come
https://www.latimes.com/opinion/story/2020-11-27/op-ed-in-its-covid-ruling-trumps-activist-supreme-court-gave-us-a-preview-of-whats-to-come

Draft: Please do not circulate without permission.

taken free exercise too far, one silver lining might be that religious
minorities have an easier time practicing their faiths.

But unfortunately, as this Article explains, this is not so. The
modern resurgence of the Free Exercise Clause will not help religious
minorities all that much. In various ways this Article will unpack, the
design, operation, and basic structure of the new Free Exercise all combine
to create a constitutional regime precisely tailored to the needs of
conservative Christians, with everyone else essentially left out in the cold.

For one thing, the Supreme Court seems most passionate about the
cause of conservative religious believers, going out of its way to intercede
for them (when it might not for others). But more fundamentally, the
doctrines that the Court has created are twisted in ways that essentially
stack the deck against religious minorities. Under Smith, religious
exemptions are supposed to be exceptional. Courts can only give religious
exemptions from a law when the government has earlier made “secular
exceptions” (exceptions for various kinds of nonreligious conduct) that
undermine the purpose of the law to the same extent as a religious
exemption would—only then does the denial of a religious exemption
become cognizable as discrimination.

This framework essentially means that religious claimants need
two things to win. First, they need a certain amount of luck. For whether
secular exceptions happen to exist with respect to any given law depends
on somewhat arbitrary factors—making it somewhat a matter of luck
whether any given free exercise case can win. But second, they also need
a certain amount of help. For the various concepts now associated with
free exercise—what counts as the “rule” and its “purpose,” what counts as
a “secular exception,” and so on—are all fairly manipulable. For religious
claimants to win, they need judges willing to manipulate these concepts in
their favor.

But this creates a problem for religious minorities. First, they are
unlikely to be “lucky,” in this sense. For a variety of reasons, religious
minorities are more likely than other groups to be religiously burdened by
laws without secular exceptions (i.e., laws that are uniform). And second,
they are unlikely to get much “help.” For while some courts have shown a
willingness to manipulate free exercise concepts to secure conservative
victories in culture-war disputes, there is little reason to think that
willingness will extend beyond that context.

This Article unpacks all these things. But it goes further,
explaining how all these problems have been compounded by the Supreme
Court’s recent free exercise decisions. All of those decisions have been
essentially one-off holdings involving a recurring set of particular
circumstances—well-funded and well-represented parties fighting pitched
culture-war battles involving formal, written policies with well-established
enforcement histories. In important ways, the Court’s holdings limit
themselves to cases with these same circumstances, meaning that the
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Court’s new free exercise doctrines will mean little for the kinds of cases
religious minorities typically bring. To put it another way, the Court has
stretched Smith just far enough to give exemptions to the conservative
Christians in culture-war cases. But Smith has not been stretched, and
probably cannot be stretched, far enough to protect minority observance.

A focus on the needs of traditional religious minorities suggests a
simple conclusion—that Smith itself should be overruled. The Court
should not overrule Smith for the sake of guaranteeing results for
conservative Christians in the culture-war cases—something the Court
will do regardless. Instead, the Court should reconsider Smith for the sake
of the religious minorities who have always been at the heart of the
Religion Clauses.

This Article proceeds in four Parts. Part I sets the stage by
explaining both the distant history of the Free Exercise Clause, as well as
the Supreme Court’s most recent decisions in the area. Part II then
critically examines these recent decisions, explaining why they are unlikely
to mean much for traditional religious minorities. Part III and Part IV
discusses overruling Smith as a way of protecting religious minorities.
Part III discusses its potential, while Part IV examines various objections.

I. THE NEW FREE EXERCISE CLAUSE

The Free Exercise Clause 1is undergoing a remarkable
transformation. In case after case, the Roberts Court has been giving
religious exemptions to conservative religious believers, despite a set of
doctrines nominally forbidding religious exemptions. While each of the
Court’s decisions make some sense on its own terms, when examined
together—and especially when looked at critically—it becomes clear how
problematic the new Free Exercise has become.

A. The Ancient History: Smith and Lukumi

The history of the Free Exercise Clause centers around a single
case—the Supreme Court’s 1990 decision in Employment Division uv.
Smith.'6 Smith asked whether members of the Native American Church
had a constitutional right to use peyote in their religious rituals, despite
an Oregon law generally forbidding peyote use. For decades before Smith,
the Court had operated under a strict-scrutiny test relatively conducive to
religious exemptions.l” Under this test, substantial burdens on free

16 494 U.S. 872 (1990). For an in-depth look at Smith, see Garrett Epps, The Story of Al
Smith: The First Amendment Meets Grandfather Peyote, in CONSTITUTIONAL LAW STORIES
455-82 (Michael Dorf ed., 2004).

17 The test was sometimes referred to as the Sherbert/Yoder test, because those were the
core cases. See, e.g., Wisconsin v. Yoder, 406 U.S. 205 (1972) (giving the Amish an exemption
from the truancy laws so they could withdraw their children from public school after eighth
grade); Sherbert v. Verner, 374 U.S. 398 (1963) (giving a Seventh-day Adventist employment
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exercise had to be justified by compelling governmental interests.!8 More
demanding on paper than in practice, this compelling-interest test
nevertheless led to religious exemptions in a set of sympathetic cases.19
But Smith changed everything. For one thing, Smith rejected the
Native American Church’s claim for an exemption. More importantly,
Smith rejected religious exemptions as a general matter.20 Religious
claimants could ask legislatures for exemptions, the Court said, but they
had no constitutional right to them. Now in subsequent years, exceptions
have been made to Smith, both by legislatures?! and by the Supreme
Court.22 But Smith’s general rule—that courts should not give exemptions

benefits, despite her refusal to take alternative work on a Saturday, which was required by
state employment law).

18 To be sure, there were three elements in this test—substantial burdens, compelling state
interests, and least restrictive means. For a representative explanation of the test, see
Thomas v. Review Bd. of Indiana Employment Security Div., 450 U.S. 707, 718 (1981) (“The
state may justify an inroad on religious liberty by showing that it is the least restrictive
means of achieving some compelling state interest.”).

19 Apart from Sherbert and Yoder, see supra note 17, the Court also gave exemptions in
three other cases. See Frazee v. Ill. Dep’t of Emp’t Sec., 489 U.S. 829 (1989); Hobbie v.
Unemp’t Appeals Comm’n of Fla., 480 U.S. 136 (1987); Thomas v. Review Bd. of Ind. Emp’t
Sec. Div., 450 U.S. 707 (1981). Despite that, everyone agrees the strict-scrutiny test sounded
more powerful than it actually was in practice. See Adam Winkler, Fatal in Theory and
Strict in Fact: An Empirical Analysis of Strict Scrutiny in the Federal Courts, 59 VAND. L.
REV. 793, 857-58 (2006) (noting that “the religious liberty category had the highest survival
rate of any area of law in which strict scrutiny applies”).

20 More precisely, Smith held that burdens on religious exercise required no justification
as long as the laws in question were “neutral” and “generally applicable.” See Smith, 494
U.S. at 879 (“Subsequent decisions have consistently held that the right of free exercise does
not relieve an individual of the obligation to comply with a valid and neutral law of general
applicability on the ground that the law proscribes (or prescribes) conduct that his religion
prescribes (or proscribes).”) (citations and quotations omitted). The Court did make some
exceptions here, for individualized exemptions and hybrid rights. But those exceptions were
small ones and did not threaten the rule—at least, until recently. For a fuller explanation
of these mechanics, see James M. Oleske, Jr., Free Exercise (Dis)honesty, 2019 WIS. L. REV.
689, 725-26.

21 Tn 1993, Congress passed the Religious Freedom Restoration Act (RFRA), which restores
religious exemptions at the federal level. See Religious Freedom Restoration Act of 1993,
Pub. L. No. 103-141, 107 Stat. 1488 (1993) (codified at 42 U.S.C. § 2000bb). In 2000, Congress
passed RLUIPA, which restores religious exemptions from state and local law in the special
contexts of land use and prisons. See Religious Land Use and Institutionalized Persons Act,
Pub. L. No. 106-274, 114 Stat. 803 (2000) (codified at 42 U.S.C. §§ 2000cc (2000)). And on
top of that, a number of states have restored exemptions through state statutes or
interpretation of their state constitutions. See Christopher C. Lund, Religious Liberty After
Gonzales: A Look at State RFRAs, 55 S.D. L. REV. 466 (2010).

22 The key decision here is the Court’s decision confirming the existence of the “ministerial
exception”—a constitutional doctrine immunizing churches from employment suits brought
by their clergy. See Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 565 U.S.
171, 190 (2012) (holding that Smith does not apply to “internal church decision that affects
the faith and mission of the church itself”); Our Lady of Guadalupe Sch. v. Morrissey-Berru,
140 S. Ct. 2049 (2020) (expanding the breadth of the ministerial exception).
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from laws that are “neutral and generally applicable”—still dominates the
jurisprudential landscape. If there is one rule to know, Smith is it.

Three years later, the Supreme Court returned to the Free Exercise
Clause in Lukumi—a case about the rights of a Santeria congregation
seeking to sacrifice animals in their time-honored religious rituals.23
Acting in emergency session to respond to community outrage about the
Santeria, the city of Hialeah enacted a set of ordinances prohibiting animal
sacrifice.24

Despite Smith, the Supreme Court in Lukumi unanimously ruled
for the Santeria, concluding that Hialeah’s ordinances were neither neutral
nor generally applicable. First, they were not neutral because they had
been passed to burden Santeria religious practice.2> And second, they were
not generally applicable because Hialeah made exceptions to those
ordinances for other kinds of killings. Crucially, while Hialeah prohibited
killing animals in Santeria rituals, it allowed killing animals in a variety
of other contexts—for food, clothing, pest control, fishing, hunting, pet
euthanasia, and so on. These nonreligious killings threatened the city’s
stated interests as much as Santeria’s killings would.2¢ As a result, this
was unequal treatment, the Court explained, and “[t]he Free Exercise
Clause protects religious observers against unequal treatment.”27

In a sense, Smith and Lukumi are polar opposites. The law in
Smith was neutral and generally applicable; the law in Lukumi was
anything but. Left to draw the line between them, courts have naturally
turned to Lukumi’s discussion of general applicability, which centers
around notions of secular exceptions and underinclusiveness.28 Basically,

23 See Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993).

24 One such ordinance, for example, required people not to “unnecessarily kill, torment,
torture, or mutilate an animal in a public or private ritual or ceremony not for the primary
purpose of food consumption.” Id. at 527.

25 Id. at 540 (“[T]he ordinances were enacted ‘because of,” not merely ‘in spite of,” their
suppression of Santeria religious practice.”). The Court drew this conception of neutrality
out of its Equal Protection cases, citing Arlington Heights v. Metropolitan Housing
Development Corp., 429 U.S. 252 (1977) and Personnel Administrator of Mass. v. Feeney, 442
U.S. 256 (1979).

26 Id. at 544 (“The health risks posed by the improper disposal of animal carcasses are the
same whether Santeria sacrifice or some nonreligious killing preceded it.”); see also Douglas
Laycock, Theology Scholarships, the Pledge of Allegiance, and Religious Liberty: Avoiding
the Extremes but Missing the Liberty, 118 HARV. L. REV. 155, 207-08 (2004) (“The ordinances’
lack of general applicability was shown by their collective failure to prohibit secular killings
of animals—analogous secular conduct outside the scope of the ordinances—and also by their
failure to prohibit other secular conduct, not analogous as conduct, that caused analogous
harmful consequences.”)

27 Lukumi, 508 U.S. at 542.

28 To be sure, some courts initially took a narrower approach, conceiving of Smith/Lukumi
as a simple ban on intentional discrimination. See, e.g., Thomas v. Anchorage Equal Rights
Comm’n, 165 F.3d 692, 702 (9th Cir. 1999) (asking whether the lawmakers in question “were
impelled by a desire to target or suppress religious exercise”). This was probably not a
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if a law makes no exemptions for other kinds of conduct (call it, “secular
conduct”), then it is generally applicable and no claim for a religious
exemption is possible. But if a law makes exceptions for secular kinds of
conduct, and if those secular exceptions threaten the government’s interest
as much as a religious exception would, that essentially amounts to
discrimination, justifying a religious exemption.29

This conception of discrimination has intuitive appeal. It does
indeed look like discrimination when the government prohibits religious
activities but permits secular equivalents—a school discriminates, in every
real sense, if it allows students to wear baseball caps but not hijabs.30 And,
in a deep sense, the doctrine must be this way—there is no other way an
anti-discrimination right could go beyond religious status to protect
religious conduct. Moreover, this approach has practical virtues—it gives
religious minorities a kind of vicarious protection in the legislative process.
Religious minorities can piggyback on battles fought by secular interest
groups in the political branches. If those secular groups get an exemption,
religious minorities do too.3!

Despite downsides that will be explored later, one can see the power
and attractiveness of this “most favored nation” theory of free exercise in
Fraternal Order of Police v. Newark, an influential Third Circuit opinion
written by then-Judge Alito.32 There two Muslim policemen challenged a

persuasive reading of Lukumi. See Douglas Laycock, The Supreme Court and Religious
Liberty, 40 CATH. LAW. 25, 28 (2000) (“Whatever else it may be, Lukumi is not a motive case.
The lead opinion explicitly relies on the city’s motive to exclude a particular religious group—
and that part of the opinion has only two votes. So whatever the holding is, it is not a holding
about motive.”). But, in any event, it has been superseded by the Supreme Court’s most
recent cases. See supra subpart I(B).

29 See Christopher C. Lund, A Matter of Constitutional Luck: The General Applicability
Requirement in Free Exercise Jurisprudence, 26 HARV. J.L.. & PUB. POL’Y 627, 637 (2003)
(noting that “[a]s long as a law remains exceptionless, then it is considered generally
applicable, and religious claimants cannot claim a right to be exempt from it,” but when “a
law has secular exceptions, however, a challenge by a religious claimant becomes possible”).
As Nelson Tebbe rightly notes, this understanding of Smith/Lukumi found support from a
surprisingly diverse coalition. See Nelson Tebbe, The Principle and Politics of Equal Value,
121 CoLUM. L. REV. 2397, 2405 & nn. 38-39 (2021) (making this point and providing
citations).

30 Of course, the crucial thing will be deciding which secular activities count as equivalents.
As Justice Kagan will eventually put it, “the law does not require that the State equally treat
apples and watermelons.” Tandon v. Newsom, 141 S. Ct. 1294, 1298 (2021) (Kagan, J.,
dissenting).

31 As Doug Laycock and Steve Collis put it, “Small religious minorities will rarely have the
political clout to defeat a burdensome law or regulation. But if that regulation also burdens
other, more powerful interests, there will be stronger opposition and the regulation is less
likely to be enacted.” Douglas Laycock & Steven T. Collis, Generally Applicable Law and the
Free Exercise of Religion, 95 NEB. L. REV. 1, 25 (2016).

32 See Fraternal Ord. of Police Newark Lodge No. 12 v. City of Newark, 170 F.3d 359 (3d
Cir. 1999). The phrase “most favored nation status” was first coined in Douglas Laycock,
The Remnants of Free Exercise, 1990 SUP. CT. REV. 1, 49-50.
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department policy requiring them to shave, on grounds that they had a
religious obligation to grow beards. Their claim succeeded, because of a
different exception made by the police department. Although the police
department refused to allow the Muslim officers to wear beards, it had
earlier allowed officers to wear beards when they had a particular medical
condition making it painful to shave.33 Treating this as the kind of
discrimination barred by Lukumi, Newark gave the Muslim officers their
requested exemption.34

B. The Modern History: Masterpiece Cakeshop, Tandon,
and Fulton

For more than twenty years, nothing changed about this basic
picture. The Supreme Court decided various cognate issues.35 Yet for a
generation, the Court left the Free Exercise Clause largely untouched. But
in the past five years, this has changed dramatically. The Court has
returned to the Free Exercise Clause as if hungry for it. Later we consider
the cumulative effect of the Court’s decisions in a critical light. But before
that, we address them individually.

1. Masterpiece Cakeshop—’Exceptions,” “Rules,” and
the Level of Generality.
In retrospect, the first signal that everything was going to change
came in 2018, when the Supreme Court decided Masterpiece Cakeshop .36
There a couple seeking a cake for their wedding was turned away by the
cakeshop owner, Jack Phillips, who objected on religious grounds to
helping with a gay wedding. The couple sued Phillips for unlawful
discrimination. But in a 7-2 decision, the Supreme Court said it was
Philips himself who been discriminated against in violation of the Free

33 See Fraternal Ord. of Police Newark Lodge No. 12 v. City of Newark, 170 F.3d 359, 360
(3d Cir. 1999) (noting this medical exception was made principally for officers with “a skin
condition called pseudo folliculitis barbae”).

34 As the Court put it, “the Department has provided no legitimate explanation as to why
the presence of officers who wear beards for medical reasons does not have this effect [of
undermining the government’s interest] but the presence of officers who wear beards for
religious reasons would.” Id. at 366.

35 The Court had several cases about religious exemptions under the Religious Freedom
Restoration Act (RFRA) and the Religious Land Use and Institutionalized Persons Act. See
Holt v. Hobbs, 574 U.S. 352 (2015) (RLUIPA); Burwell v. Hobby Lobby Stores, Inc., 573 U.S.
682 (2014) (RFRA); Sossamon v. Texas, 563 U.S. 277 (2011) (RLUIPA); Gonzales v. O Centro
Espirita Beneficente Unido do Vegetal, 546 U.S. 418 (2006) (RFRA); Cutter v. Wilkinson, 544
U.S. 709 (2005) (RLUIPA). It also had cases about the scope of ERISA’s religious exemption
for church plans. See Advoc. Health Care Network v. Stapleton, 137 S. Ct. 1652, (2017). And
it had several cases about the existence and scope of the ministerial exception. See Our Lady
of Guadalupe Sch. v. Morrissey-Berru, 140 S. Ct. 2049 (2020); Hosanna-Tabor Evangelical
Lutheran Church and School v. EEOC, 565 U.S. 171 (2012).

36 See Masterpiece Cakeshop, Ltd. v. Colorado C.R. Comm'n, 138 S. Ct. 1719 (2018).
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Exercise Clause.3” The Court based its conclusion partly on negative
comments made about Phillips by the Colorado Civil Rights Commaission,
who first adjudicated the case.38

But the Court simultaneously floated a wider theory of
discrimination—a theory that significantly expanded upon Smith and
Lukumi. The Court turned its focus to a set of other cases earlier decided
by the Colorado courts.3® In those other cases, a conservative Christian
named William Jack had unsuccessfully sued a set of bakeries for refusing
to make cakes with religious messages condemning homosexuality written
on top.4® The Supreme Court found inconsistencies in how the Colorado
courts recognized the gay couple’s claim of discrimination against Jack
Phillips in Masterpiece, but rejected William dJack’s claims of
discrimination.4! The Court took this as evidence of discrimination against
Jack Phillips. And, in a separate concurrence, Justice Gorsuch and Justice
Alito took it further, arguing that it was not just evidence of discrimination.
It was discrimination itself, discrimination simpliciter, they claimed, for

37 “Phillips’ religious objection [to serving the gay couple],” the Court concluded, “was not
considered with the neutrality that the Free Exercise Clause requires.” Id. at 1731; see also
Pamela S. Karlan, Just Desserts?: Public Accommodations, Religious Accommodations,
Racial Equality, and Gay Rights, 2018 SUP. CT. REV. 145, 147 (2018) (arguing that, “in the
end, the case fizzled out,” as the Court’s decision “rested entirely on the proposition that
Colorado’s administrative proceedings had been tainted by antireligious bias [and] left
articulation of any general rule to ‘further elaboration™).

38 See Masterpiece Cakeshop, 138 S. Ct. at 1732 (“The official expressions of hostility to
religion in some of the commissioners’ comments . . . were inconsistent with what the Free
Exercise Clause requires.”). The Court’s conclusion here can be criticized. While some of the
statements made by the Commissioners were troubling, others clearly were not. See Leslie
Kendrick & Micah Schwartzman, The Etiquette of Animus, 132 HARV. L. REV. 133, 143 (2018)
(reviewing the evidence and concluding that “a fair reading of the entire record in
Masterpiece shows that the Commission met its adjudicative obligations to Phillips by taking
seriously his religious claims, reasoning publicly and extensively about them, and generally
according them respect”).

39 See Masterpiece Cakeshop, 138 S. Ct. at 1732 (“The Commission’s disparate consideration
of Phillips’ case compared to the cases of the other bakers suggests the same [kind of
discriminatory animus].” For a strong formulation of the point, see Douglas Laycock, The
Broader Implications of Masterpiece Cakeshop, 2019 B.Y.U. L. REV. 167, 183-84, 187-88
(2019).

40 See Masterpiece Cakeshop, 138 S. Ct. at 1728 (citing Jack v. Gateaux, Ltd., Charge No.

P20140071X (Mar. 24, 2015), Jack v. Le Bakery Sensual, Inc., Charge No. P20140070X (Mar.
24, 2015), and Jack v. Azucar Bakery, Charge No. P20140069X (Mar. 24, 2015)).

41 To give one example, in Masterpiece, the Commission saw the cake’s message as the
couple’s rather than the baker’s. Yet in the Jack cases, the Commission saw the cake’s
message as the baker’s rather than the couple’s. See Masterpiece Cakeshop, 138 S. Ct. at
1730 (“[TThe Commission ruled against Phillips in part on the theory that any message the
requested wedding cake would carry would be attributed to the customer, not to the baker.
Yet the Division did not address this point in any of the other cases with respect to the cakes
depicting anti-gay marriage symbolism.”); see also Laycock, supra note 39, at 183-84
(pointing to other inconsistencies as well).
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Colorado to find Jack Phillips liable for discrimination but to dismiss
William Jack’s equally valid claims.42

This theory—adopted by the Court and vigorously defended by two
Justices—reveals some disturbing things about the new Free Exercise
Clause. The Court faulted the Colorado courts for treating the legal claims
against Jack Phillips better than those brought by William Jack. But the
truth is that there is no necessary inconsistency in how the Colorado courts
acted. Discrimination law could plausibly draw the line in any number of
places, including the line between cakes with visibly written messages
(William Jack’s requested cakes) and those without them (the gay couple’s
requested cake in Masterpiece). After all, visibly written messages require
someone to write them out, thus requiring a special imposition on objecting
bakers. Now maybe such a line would be a bad one. But that does not
make it incoherent, and even that would not make it religiously
discriminatory. Justice Gorsuch is confident that the Colorado Civil Rights
Commission was attracted to this line because it harbored religious
prejudice against Jack Phillips.43 But that turns Masterpiece back into a
case about bad motives, and tacitly abandons the position that the line
drawn by Colorado was inherently discriminatory.44

But there is an even deeper problem with the Court’s theory of
discrimination in Masterpiece—something that has flown under everyone’s
radar. The Court starts from the implicit premise that William Jack’s
claims and the gay couple’s claims in Masterpiece have to be treated the
same way—that Colorado has a constitutional obligation to interpret its
ban on religious discrimination and its ban on sexual-orientation
discrimination coextensively. In fact, all nine Justices on the Court assume
this, even the dissenters. But this assumption is false. Discrimination

42 See Masterpiece Cakeshop, 138 S. Ct. at 1734 (Gorsuch, J., concurring) (noting that some
Justices “have written separately to suggest that the Commission acted neutrally toward
[Jack Phillips] when it treated him differently from the other bakers—or that it could have
easily done so consistent with the First Amendment,” but then concluding, “I do not see how
we might rescue the Commission from its error.”).

43 See, e.g., id. at 1739 (2018) (Gorsuch, J., concurring) (arguing that Colorado drew the
line it did “[o]nly by adjusting the dials just right,” so as to “engineer the Commission’s
outcome,” and concluding that “[s]Juch results-driven reasoning is improper”).

44 In a different way, one sees that same tacit abandonment in Justice Gorsuch’s repeated
insistence that Phillips had religious reasons for seeing his cake as carrying his own
message. See id. at 1739 (“To some, all wedding cakes may appear indistinguishable. But
to Mr. Phillips that is not the case—his faith teaches him otherwise.”); id. at 1739—40 (“It is
no more appropriate for the United States Supreme Court to tell Mr. Phillips that a wedding
cake is just like any other—without regard to the religious significance his faith may attach
to it—than it would be for the Court to suggest that for all persons sacramental bread is just
bread or a kippah is just a cap.”).

The easy response to Justice Gorsuch’s is that Phillip’s religious reasons do nothing to
undermine the legitimacy of Colorado’s reasons for drawing the line where it did. Justice
Gorsuch’s argument becomes an argument for religious exemptions and against Smith,
rather than an argument about religious discrimination simpliciter.

13-
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against religious-discrimination claims is not a form or species of religious
discrimination. This is just a conceptual mistake.

To see the mistake most clearly, imagine Colorado had a law
forbidding sexual-orientation discrimination in public accommodations but
no law forbidding religious discrimination in public accommodations.
Under the Court’s theory in Masterpiece, that is clearly unconstitutional.
After all, in that world, the gay couple in Masterpiece would still have a
winning claim and now William Jack would not have a chance. Yet such a
conclusion would be breathtaking—it would imply that every state must
have statutory protections (co-extensively interpreted) for every kind of
constitutionally protected behavior or characteristic. That would have
drastic implications.45 To take just one of them, consider 42 U.S.C. § 1981,
which forbids racial discrimination (but not religious discrimination) in
contracting.46 An interracial couple denied a cake by someone like Jack
Phillips could successfully sue him for racial discrimination under Section
1981, but someone like William Jack would not be able to use Section 1981
to sue bakeries for religious discrimination when those bakeries refuse to
put derogatory messages about interracial couples on wedding cakes. The
Court’s logic implies there is something unconstitutional about Section
1981. That simply cannot be.

But all this does not just go to the logic of one narrow Supreme
Court case. For although no one on the Court ever puts it in these terms,
Masterpiece Cakeshop really highlights a conceptual problem with the
Smith/Lukumi notion of general applicability.4” The Court’s true objection

45 Just to give one example, consider how some states forbid discrimination in public
accommodations on the basis of religion but not sexual orientation. See Paul Vincent
Courtney, Prohibiting Sexual Orientation Discrimination in Public Accommodations: A
Common Law Approach, 163 U. PA. L. REV. 1497, 1500-01 (2015) (“Although forty-five states
have enacted public accommodations statutes, the statutes of only twenty-one states and the
District of Columbia explicitly prohibit sexual orientation discrimination.”).

If the Court is right that it amounts to religious discrimination to protect gay and lesbians
from discrimination but not religious folks, then it must also amount to sexual-orientation
discrimination to protect religious folks but not gays and lesbians. That means all the states
above are acting unconstitutionally. Of course, this assumes that the Constitution protects
gays and lesbians from discrimination by the state. But that assumption seems almost
unassailable now. See Obergefell v. Hodges, 576 U.S. 644 (2015).

46 42 U.S.C. § 1981 says that “[a]ll persons . . . shall have the same right in every State and
Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full and
equal benefit of all laws and proceedings for the security of persons and property as is enjoyed
by white citizens . . .”; see also Runyon v. McCrary, 427 U.S. 160, 168 (1976) (“It is now well
established that Section 1 of the Civil Rights Act of 1866, 42 U.S.C. § 1981, prohibits racial
discrimination in the making and enforcement of private contracts.”).

47 Douglas Laycock defends Justice Gorsuch’s view without talking about general
applicability. But one nevertheless sees traces of the concept throughout, particularly in this
statement: “The state’s conclusion that the law did not apply to the William Jack bakers
undermined its interest in ending discrimination to the same extent as a conclusion that
Masterpiece Cakeshop was entitled to exemption from the law on grounds of religious
liberty.” Laycock, supra note 39, at 189.
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to Colorado’s discrimination law, in essence, is that it is not generally
applicable—or at least not generally applicable enough. Colorado made an
exception to its discrimination laws when it dismissed William Jack’s
claims. Now having made that exception, general applicability requires
that the claims against Jack Phillips also be dismissed.

But this framing enables us to see just how manipulable the idea of
general applicability has become. General applicability has courts give
religious exemptions only when governments have already made other
“exceptions” to the “rule” in question. But what counts as the “rule,” and
what counts as the “exception,” tacitly depend on the level of generality in
how things are framed. In Masterpiece, if one frames the rule at a low level
of generality (if the rule is “the specific Colorado law forbidding religious
discrimination”), then Colorado has made no exceptions to it, and so Jack
Phillip’s claim for a religious exemption should lose. But if one frames the
rule at a higher level of generality (if the rule is “all of Colorado’s laws
forbidding discrimination”), then Colorado made an exception in the
William Jack cases, and so Jack Phillip’s claim for a religious exemption
should win. But this manipulation problem extends far beyond Masterpiece
Cakeshop; it raises doubts about the viability of general applicability as a
concept. We can always get the religious claim to win if we raise the level
of generality sufficiently. (Considered as a whole, American law is not
generally applicable.) And we can always get the religious claim to lose by
lowering the level of generality. (Every law applies to all the things to
which it applies.) Moreover, because the level-of-generality question is
always antecedent and never capable of objective resolution, general
applicability becomes a protean concept—perpetually contestable and
extremely manipulable. In a single stroke, Masterpiece Cakeshop turned
the Free Exercise Clause into an exercise in gamesmanship, where
religious claimants can win only if they find judges sympathetic enough to
their claims to manipulate the level of generality in their favor. As will be
discussed later, there is every reason to expect this will be hardest on
religious minorities.

2. Tandon—"Most Favored Nation” Status

The Supreme Court’s next dealings with the Free Exercise Clause
came in a cluster of recent cases arising from the COVID pandemic.
Wanting to minimize transmission risk, states and local governments
implemented quarantine orders typically banning gatherings (including
religious ones) of more than 10 people, with limited exceptions.

-15-



Draft: Please do not circulate without permission.

Religious organizations challenged those orders, but the Supreme
Court initially those challenges away.4® In South Bay v. Newsom,* for
example, the Supreme Court upheld California’s decision to keep on
limiting attendance at churches, even though California had completely re-
opened manufacturing facilities, warehouses, and offices—and, in some
places, schools and in-restaurant dining.50 Religious organizations argued
those “secular exceptions” rendered California’s rules not generally
applicable: These nonreligious gatherings posed the same risk of COVID
transmission as religious services, they argued, so it was discrimination for
California to allow them without allowing religious services. But the Court
rejected this argument.5!

Yet things changed overnight when Justice Barrett replaced
Justice Ginsburg on the Supreme Court. In a flash, the 5-4 decisions
against churches became 5-4 decisions in their favor, and the same
arguments that failed before now succeeded. In Roman Catholic Diocese v.
Cuomo, the Court invalidated New York’s rules limiting religious
gatherings to 10 people, because of the exceptions made for various
businesses deemed essential and allowed to open.52

But the rules both crystalized and formalized in Tandon v.
Newsom.53 California had a rule limiting religious gatherings in homes to
three families. Now this rule was nondiscriminatory in the most basic
sense. It applied to both religious gatherings and nonreligious ones—you

48 These cases, it should be noted, were “shadow docket” cases, which involved requests for
emergency relief and which were heard on an expedited basis. See William Baude, Foreword:
The Supreme Court’s Shadow Docket, 9 NYU J.L. & LIBERTY 1 (2015). For criticism of the
Roberts Court’s use of the shadow docket, see Steve Vladeck, Shadow Dockets Are Normal,
the Way SCOTUS is Using Them is the Problem, SLATE, Apr. 12, 2021, available at
https://slate.com/news-and-politics/2021/04/scotus-shadow-docket-use-problem.html.

49140 S. Ct. 1613 (2020).

50 See Michael Helfand, Religious Liberty and Religious Discrimination: Where Is the
Supreme Court Headed?, 2021 U. ILL. L. REV. ONLINE 98, 101-03 (2021) (providing an
overview of South Bay and the other cases); see also Dorit Rubinstein Reiss & Madeline
Thomas, More Than a Mask: Stay-at-Home Orders and Religious Freedom, 57 SAN DIEGO L.
REV. 947 (2020) (similar).

51 The Court offered no explanation for this, simply denying injunctive relief without an
opinion, which is typical for cases in this posture. In a concurrence explaining his own views,
Chief Justice Roberts stressed that several of the permitted secular gatherings still had
attendance limits, that courts should defer to politically accountable officials in a pandemic,
and that the legal standard for obtaining an injunction pending appeal was high indeed. See
S. Bay United Pentecostal Church v. Newsom, 140 S. Ct. 1613, 1614 (2020) (Roberts, C.J.,
concurring in denial of application for injunctive relief).

52 The Court held that New York’s rule was not generally applicable, focusing on the long
list of businesses that New York had deemed essential. See Roman Cath. Diocese of Brooklyn
v. Cuomo, 141 S. Ct. 63, 66 (2020) (“[T]he list of ‘essential’ businesses includes things such
as acupuncture facilities, camp grounds, garages, as well as many whose services are not
limited to those that can be regarded as essential, such as all plants manufacturing
chemicals and microelectronics and all transportation facilities.”).

53141 S. Ct. 1294 (2021).

-16-



Draft: Please do not circulate without permission.

simply could not have three non-related families in the same home. But
even so, the Supreme Court rinvalidated it, because of how California
treated businesses:

California treats some comparable secular activities more favorably
than at-home religious exercise, permitting hair salons, retail
stores, personal care services, movie theaters, private suites at
sporting events and concerts, and indoor restaurants to bring
together more than three households at a time [and these activities
had not been shown] to pose a lesser risk of transmission than
applicants’ proposed religious exercise.%4

Tandon can be criticized from many directions; maybe the best
criticism is that the Court was simply wrong on the facts. There was, in
fact, genuine reason to believe that the businesses in question posed
significantly less transmission risk than gatherings of three families in the
same house.?>

But, for our purposes, Tandon’s real legacy is how it makes explicit
something that had been only implicit in Roman Catholic Diocese v. Cuomo.
In Tandon, the Court formally adopted the Newark-style “most-favored-
nations” approach to the concept of general applicability. “[G]overnment
regulations are not neutral and generally applicable,” Tandon said,
“whenever they treat any comparable secular activity more favorably than
religious exercise.”®® Even a single secular exception requires a religious
exemption under the Free Exercise Clause, the Court said, as long as that
secular exception undermines the rule to the same extent as a religious
exemption would.

3. Fulton—Hypothetical Exemptions

We turn now to the final case in the Supreme Court’s recent
triumvirate—last term’s decision in Fulton v. City of Philadelphia.5?
Fulton repeats many of the same issues, themes, and political dynamics as

54 Id. at 1297.

55 In dissent, Justice Kagan emphasized that this was the factual conclusion of the district
court: “No doubt this evidence is inconvenient for the per curiam’s preferred result. But the
Court has no warrant to ignore the record in a case that (on its own view, turns on risk
assessments.” Tandon v. Newsom, 141 S. Ct. 1294, 1298 (2021) (Kagan, J., dissenting). For
criticism of Tandon for making significant changes through the shadow docket, see Stephen
1. Vladeck, The Most-Favored Right: COVID, the Supreme Court, and the (New) Free Exercise
Clause, __ NYU J. L. & LIBERTY __ (forthcoming 2022), at 30-34, available at
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3987461.

56 Tandon, 141 S. Ct. at 1296 (adding, moreover, that “[i]t is no answer that a State treats
some comparable secular businesses or other activities as poorly as or even less favorably
than the religious exercise at issue”).

57141 S. Ct. 1868 (2021). For an in-depth look at Fulton, see Laycock & Berg, supra note
12, at 34-38.
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Masterpiece Cakeshop.58 At stake in Fulton are the rights of three different
groups: Catholic Social Services (CSS), gay couples seeking to adopt, and
the city of Philadelphia. After a newspaper story about how CSS would not
certify gay couples as prospective foster parents, Philadelphia’s
Department of Human Services ended up cancelling the city’s contract with
CSS. Ultimately, Fulton ends like Masterpiece—the Court rules for the
religious claimants, but on a strikingly narrow ground.

Like Tandon, Fulton is a case about general applicability. CSS’s
contract with Philadelphia had a provision forbidding CSS from rejecting
any adoptive family. But at the same time, the contract gave
Philadelphia’s Department of Human Services Commissioner the power to
make exceptions to that provisions—exceptions that would allow partner
agencies to reject adoptive families.’® In Fulton, everyone agreed on one
thing. If the Commissioner had actually given an exception to someone
else, then CSS would have had a strong claim to a religious exemption.
But, it turns out, the Commissioner never actually made an exception for
anyone else. Yet despite that, the Supreme Court in Fulton ruled for CSS
anyway, holding that the mere ability of the Commissioner to make
exceptions entitles CSS to an exemption, regardless of whether the
Commissioner ever had used that ability.60

Perhaps Fulton can be defended. Several cases, for example,
establish a parallel principle with regard to Free Speech—the government
cannot have unbridled discretion to choose among speakers, because it

58 See Paul Horwitz, The Hobby Lobby Moment, 128 HARV. L. REV. 154, 160 (2014)
(discussing how “much of the reason for the shift in views on accommodation involves
another contested field in the American culture wars: the status of gay rights and same-sex
marriage”).

59 Section 3.21 of the contract had the following provision: “Provider shall not reject a child
or family including, but not limited to . . . prospective foster or adoptive parents, for Services
based upon . .. their . . . sexual orientation . . . unless an exception is granted by the
Commissioner or the Commissioner’s designee, in his/her sole discretion.” Fulton, 141 S. Ct.
at 1878 (emphasis added).

60 Fulton has other parts as well. Apart from the contract between CSS and Philadelphia,
there is also Philadelphia’s anti-discrimination law. The Court dealt with that by concluding
that CSS was not a place of public accommodation for purposes of city law, even though no
state court had ever said that. In reality, the Court was applying a doctrine of constitutional
avoidance. But the Court was understandably hesitant to state that explicitly, because it (1)
backhandledly implies Smith is defective, and (2) ignores the fact that the doctrine of
constitutional avoidance has not applied to matters of state and local law. See Abbe R. Gluck,
Intersystemic Statutory Interpretation: Methodology As “Law” and the Erie Doctrine, 120
YALE L.J. 1898, 1904 (2011) (“[Flederal courts . . . often refuse, for example, to apply widely
accepted statutory interpretation doctrines—most conspicuously, the canon of constitutional
avoidance—to state-law questions...”).
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might exercise that discretion in discriminatory ways.6! Fulton, some have
said, is this same principle translated into the context of free exercise.62

Like Masterpiece and Tandon, Fulton does not overrule Smith.
Instead, Fulton conceives of itself as a discrimination case, implicitly
presuming that if Philadelphia’s rule was truly generally applicable—that
is, if the rules applied to everyone and there was no possibility of
exemptions—then CSS would really have to serve gay couples.

Of course, if push came to shove, it is hard to believe the Court
would let that happen. But if Philadelphia’s rules were truly neutral and
generally applicability, protecting CSS would probably require the Court
to overrule Smith. Six Justices raised that possibility, in two different
concurrences.’3 But while Fulton may be a harbinger for Smith’s eventual
overruling, right now it stands only as just another case adopting a broad
understanding of Smith.64

II. RELIGIOUS MINORITIES AMIDST THE FREE EXERCISE

REVOLUTION

Reactions to the Court’s new Free Exercise Clause tend to divide
along predictable lines. Those on the right have praised and welcomed
these changes, while those on the left have criticized and feared them.65
But everyone understands their significance—anyone who reads the cases,
or even just the newspapers, knows how the Roberts Court has
reinvigorated the Free Exercise Clause in a series of cases protecting the
religious liberty of conservative Christians.

But here is something people has missed. There are important, but
unseen, problems with how the Supreme Court has revitalized the Free
Exercise Clause. The protections of the new Free Exercise Clause, in fact,

61 See City of Lakewood v. Plain Dealer Publishing, 486 U.S. 750 (1988) (invalidating a city
ordinance that gave the mayor discretion over which newspapers would be sold in public
news racks, based on whatever he thought would be “necessary and reasonable”); see also
Forsyth County v. Nationalist Movement, 505 U.S. 123 (1992) (striking down a county
ordinance for giving discretion to an administrator in setting fees for parade permits).

62 As Nelson Tebbe puts it: “It is true that there are freedom of speech precedents in which
the Court has invalidated licensing regimes that give too much discretion to local officials.
On an analogy to them, the mere availability of an exemption would be enough to arouse a
suspicion of impermissible burdening. That seems to have been the justification in Fulton,
and it makes some sense on its face.” Nelson Tebbe, The Principle and Politics of Liberty of
Conscience, 135 HARV. L. REV. 267, 302 (2021).

63 In one concurrence, three dJustices (Alito, Thomas, and Gorsuch) argued
straightforwardly that Smith should be overruled. In another concurrence, three other
Justices (Barrett, Kavanaugh, and Breyer) raised questions about Smith, but stopped short
of advocating for it to be overruled. See Fulton, 141 S. Ct. at 1882 (Barrett, J., concurring).

64 Nelson Tebbe has a point when he says that “it is far from inevitable that Smith will be
formally overruled or explicitly abandoned,” as “[t]he Roberts Court may prefer to cut a series
of fine distinctions without reformulating any landmark precedents.” Tebbe, supra note 52,
at 268.

65 See supra notes 10-14 (providing citations).
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are spotty, unpredictable, and subject to manipulation. In a way, the
present Free Exercise Clause is marked by the incredible degree of
discretion judges have over free exercise adjudication. That might be
acceptable for some—conservative Christian believers can perhaps be
confident the Supreme Court will step in for them if lower courts do not.
But for others, like traditional religious minorities, the situation is not
nearly so rosy.

A. Religious Minorities and Constitutional Luck

The Supreme Court’s recent decisions tend to downplay an
important fact. Despite all that has happened, Smith still dominates the
jurisprudential landscape. Free exercise is still an anti-discrimination
right, not a substantive right (like freedom of speech). To get a religious
exemption, religious claimants must show they have been discriminated
against—under Smith, religious claimants must show a “secular exception”
that has already undermined the law in question as much as a religious
exemption would.66  The Court has interpreted Smith almost as
expansively as can be imagined, but its very nature imposes a fundamental
limit on how far the Court can go. That limit is simply stated: Unless there
1s some existing secular exception to a rule, religious claims for exemptions
from the rule must fail.

This limitation destabilizes the entire regime of free exercise,
rendering it a matter of luck. Return to Newark again—the Third Circuit
case involving the Muslim police officers who won the right to wear a beard
as required by their faith.67 Recall that they won their case solely because
the Police Department had earlier permitted other officers not to shave—
namely officers with a rare skin condition, pseudo folliculitis barbae.

But this prompts some interesting questions. What if the officers
with that skin condition had not needed a medical exemption, perhaps
because there were other treatments for it? Or what if the skin condition
had simply never existed? Then the Muslim officers would have lost. This
is a core problem with Smith and Lukumi. No matter how broadly they
are interpreted, they can only generate religious exemptions when the
needs of religious believers just happen to overlap with other peoples’ non-
religious needs. In practice, that means that free exercise exemptions will
end up turning on idiosyncrasies. Muslim officers will have the rights to
follow the Qur'an only if enough other people have uncurable skin
conditions (Newark). Santeria congregations will be able to practice their
religion only if other people kill animals in secular contexts sufficiently
analogous to Santeria sacrifice (Lukumi). Religious exemptions now turn

66 See supra subpart I(A).

67 See Fraternal Ord. of Police Newark Lodge No. 12 v. City of Newark, 170 F.3d 359 (3d
Cir. 1999); see also supra notes 32-34 and accompanying text (discussing Newark); see also
Lund, supra note 29, at 647-52 (making some of these points).
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on essentially random factors, unrelated to the religious claimant’s interest
in getting an exemption or the government’s interest in denying one. This
is the problem of constitutional luck.

Moreover, this problem—the problem of constitutional luck—will
have its harshest impact on traditional religious minorities. Religious
minorities naturally tend to have religious practices that the dominant
culture sees as idiosyncratic—or as strange or threatening. In a way, this
is what makes a group a religious minority. But this becomes a problem
under Smith, even under its most protective versions. For seeking to do
things few other people want to do, religious minorities will naturally be
burdened by laws that simply will not burden other people. As a result,
statutes burdening the religious exercise of religious minorities will tend
disproportionately to be uniform (that is, exceptionless). As a result, of all
the religious groups out there, we can expect religious minorities to get the
least out of general applicability.

Just consider, for example, a small religious group seeking to use
an unknown drug in their religious exercise.8 These very things (the
smallness of the group, the unfamiliarity of the drug) make it less likely
that anyone will want to use this drug for nonreligious reasons. As a result,
secular exceptions to this rule are unlikely to develop, defeating any
possible claim to a religious exemption. But this is also true more
generally. Religious minorities often want things that no one else has
reasons to want—there are few secular analogues, for example, to the
religious prohibitions against photographs, automobiles, or blood
transfusions.8® Perhaps this point should not be pushed too far. To be sure,
sometimes nonconventional religious practices will just happen to have
conventional secular analogues.’” But because of the close relationship
between religion and culture, we can expect viable secular analogues to
arise most often for culturally dominant religious practices.

68 See Gonzales v. O Centro Espirita Beneficente Unido do Vegetal, 546 U.S. 418 (2006)
(involving a small Brazilian group, the UDV, who sought to use a relatively unknown drug,
hoasca, in their religious rituals). For more on Gonzales, see Joshua D. Dunlap & Richard
W. Garnett, Taking Accommodation Seriously: Religious Freedom and the O Centro Case,
2006 CATO. SUP. CT. REV. 257.

69 See James M. Oleske, Jr., Lukumi at Twenty: A Legacy of Uncertainty for Religious
Liberty and Animal Welfare Laws, 19 ANIMAL L. 295, 329 (2013) (“The practices of small
religious minorities often are not shared by others.”); Christopher C. Lund, Exploring Free
Exercise Doctrine: Equal Liberty and Religious Exemptions, 77 TENN. L. REV. 351, 359 (2010)
(“Small religious minorities often want idiosyncratic things—they demand rights that no one
else wants.”).

70 This was, for example, the case in Lukumi, where the Santeria practice of animal killing
(prohibited by the city of Hialeah) bore some resemblance to various permitted secular
killings—for food, clothing, pest control, fishing, hunting, pet euthanasia, and so on. See
supra notes 24-27 and accompanying text (discussing Lukumi).
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B. Religious Minorities and Selective Manipulation

As explored above, winning a case under the new Free Exercise
Clause requires luck, and there is every reason to think religious minorities
will have less luck than other groups. But just as importantly, winning a
case under the new Free Exercise Clause also requires help. As we have
seen in earlier sections, so many of the free exercise’s pivotal concepts—
what counts as the “rule,” what counts its “purpose,” what counts as a
“secular exception”—are highly manipulable. A judge sympathetic to a
claimant’s religious practices may be able to manipulate those concepts to
give an exemption. But an unsympathetic judge will be able to manipulate
those concepts to deny an exemption. Given the significant discretion the
doctrine now vests in judges in deciding free exercise claims, it seems
almost inevitable that mainstream religious practices will be treated better
than others. Moreover, all this may be more subconscious than deliberate.
Every judge will be quicker to protect religious practices they share (or at
least understand). But that does not bode well for religious minorities
whose practices will seem (at best) foreign or (at worse) dangerous.
Together these two points about “luck” and “help” work to explain why
religious minorities have traditionally fared worse in their free exercise
challenges than others.”!

But the Supreme Court’s recent decisions compound this problem.
The Court’s revamp of the Free Exercise Clause arose from the Court’s
vindication of certain kinds of claims—we might call them “culture-war
claims” for short—and the Court’s jurisprudence bears the marks of these
origins. Religious minorities already faced a stacked deck, but the Court’s
recent jurisprudence stacks it further.

Consider the three recent Supreme Court decisions: Tandon,
Masterpiece Cakeshop, and Fulton. All of them generously interpret the
Free Exercise Clause to maximize religious exemptions within Smith’s
constraints. But all three are also culture-war cases, with two sides that
are highly motivated, well-represented, and well-funded. Moreover, all
three involve relatively formal policies established by written documents,
with public and documented enforcement histories. These tacit features
now explicitly shape the boundaries of the Free Exercise Clause.

71 See, e.g., Meredith Abrams, Empirical Analysis of Religious Freedom Restoration Act
Cases in the Federal District Courts Since Hobby Lobby, 4 COLUM. HUM. RTS. L. REV. ONLINE
1, 72 (2019) (“[T]his study presents evidence that being Christian makes a litigant more
likely to win a RFRA case.”); Luke W. Goodrich & Rachel N. Busick, Sex, Drugs, and Eagle
Feathers: An Empirical Study of Federal Religious Freedom Cases, 48 SETON HALL L. REV.
353, 375, 400 (2018) (arguing that “courts may be underenforcing RFRA for religious
minorities” as most cases are brought “on behalf of non-Christian religious minorities,
meeting limited success”); Michael Heise & Gregory C. Sisk, Free Exercise of Religion Before
the Bench: Empirical Evidence from the Federal Courts, 88 NOTRE DAME L. REV. 1371, 1386
(2013) (“[C]laimants from other religious communities were nearly twice as likely to prevail
as Muslims.”).
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Start with Fulton, where the Supreme Court exempted Catholic
Social Services from Philadelphia’s contractual requirement that CSS
serve all couples because that requirement gave Philadelphia officials the
ability to make exemptions.”? But what exactly does Fulton mean? Fulton
cannot mean that religious claimants can get exemptions anytime any
government official has the power to make an exemption for them. That
may be Fulton’s most natural meaning, but it would immediately make
every religious exemption claim a winner. After all, some government
official always has the power to look the other way and not enforce the
rules.

Moreover, Fulton carefully avoids any such implication. Note how
Fulton attributes the problem in Fulion to Philadelphia’s “creation of a
formal mechanism for granting exceptions.””® That “formal mechanism”
language is crucial; it suggests the problem lies in how Philadelphia
formalized the ability to make exceptions by putting it in writing. But that
instantly makes Fulton of no use in the kind of day-to-day cases that
religious minorities often bring. Take a Muslim girl who wants to wear a
hijab in gym class, but gets in trouble with her school who insists that she
de-veil. The policy she wants to challenge will not be written down—and,
even if it was, it would not explicitly mention how officials could make
exceptions to it. (To be sure, that discretionary power will exist, it just will
not be written down.) This point can be generalized to large classes that
religious minorities typically bring—Fulton will mean little for religious
prisoners or religious employees, for example, because the discretion of
prisons and employers tends to be implied rather than explicit, and rarely
gets reduced to writing.

Or take Masterpiece Cakeshop, which illustrates a pernicious aspect
of the most basic feature of the Supreme Court’s current regime—the need
to find a secular exception that one can use as the basis for claiming a
religious exception. When rules are formalized, and exceptions hidden but
discoverable, a talented and well-funded litigation team can go hunting for
those exceptions and often find them. Recall how the religious claimant in
Masterpiece, Jack Phillips, won his case because of how the Colorado Civil
Rights Commission adjudicated three other cases brought by William

72 See supra section I(B)(3) (discussing Fulton). Again the key provision here was Section
3.21 of the contract, which said providers could not reject prospective parents “unless an
exception is granted by the Commissioner or the Commissioner’s designee, in his/her sole
discretion.” Fulton v. City of Philadelphia, Pennsylvania, 141 S. Ct. 1868, 1878 (2021). On
the basis of this quoted language, the Court exempted Catholic Social Services from the rule,
explaining that “the inclusion of a formal system of entirely discretionary exceptions in
section 3.21 renders the contractual non-discrimination requirement not generally
applicable.” Id. at 1879.

73 The entire line from the Court is this: “The creation of a formal mechanism for granting
exceptions renders a policy not generally applicable, regardless whether any exceptions have
been given, because it invites the government to decide which reasons for not complying with
the policy are worthy of solicitude.” Id. at 1879.
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Jack.” Those other adjudications were unpublished. Even now, they are
not on Lexis or Westlaw.”® Jack Phillips had a talented, well-funded, and
highly motivated litigation team that was able to discover those
adjudications, recognize their potential as “secular exceptions,” and then
use them as the basis of Phillip’s claims of religious discrimination. But
note the implication—without such a team, Jack Philips would have lost.
In this way, Masterpiece Cakeshop shapes the concept of general
applicability around these culture-war cases. Religious claimants who can
call upon such resources will sometimes be able to win religious
exemptions. But ordinary plaintiffs, like the minorities who are the
concern of this piece, will have a much harder time.

Indeed, if one looks closer at Masterpiece Cakeshop, one sees
something else disturbing. Again, Jack Philip’s claim succeeded because
of those earlier cases brought by William Jack. But the William Jack cases
were not mere happenstances. William Jack brought those cases, on
purpose, to help Jack Phillips.”® Jack Phillips was part of a cause popular
in conservative Christian circles; he needed help from his allies to get a
religious exemption, and he got that help from William Jack. It is nice to
have friends, of course. But constitutional rights should not be determined
by how many friends you have. And a constitutional regime that allocates
rights this way is incompatible with the most basic notions of religious
equality.?”

Put these principles together, and you see a Free Exercise Clause
now geared to best help well-connected and well-funded parties fighting
culture war issues. It ends up looking like a lesson about tax avoidance,

74 See supra section I(B)(1) (discussing Fulton). See Masterpiece Cakeshop, Ltd. v. Colorado
C.R. Comm’n, 138 S. Ct. 1719, 1732 (2018) (“The Commission’s disparate consideration of
Phillips’ case compared to the cases of the other bakers suggests the same [kind of
discriminatory animus].”

75 See Jack v. Azucar Bakery, Charge No. P20140069X, at 2 (Colo. Civil Rights Div. Mar.
25, 2015), available at http:/perma.cc/5K6D-VV8U; Jack v. Le Bakery Sensual, Inc., Charge
No. P20140070X (Colo. Civil Rights Div. Mar. 24, 2015), available at http://perma.cc/35BW—
9C2N; Jack v. Gateaux, Ltd., Charge No. P20140071X (Colo. Civil Rights Div. Mar. 24, 2015),
available at http://perma.cc/JN4U-NE6V.

76 “[William] Jack explained to CP [the Christian Post] that his ultimate point in requesting
the cake and filing the complaint was to point out how anti-discrimination law was being
unequally applied to bakers . . . “This statute is being applied inequitably; it so far is only
being applied against Christians, such as Jack Phillips and Masterpiece Bakery.” Michael
Gryboski, Christian Activist Denies Asking Colorado Bakery to Make ‘God Hates Gays’ Cake,
THE CHRISTIAN POST, Jan. 31, 2015, available at
https://www.christianpost.com/news/christian-activist-denies-asking-colorado-bakery-to-
make-god-hates-gays-cake-133368/. For a more pointed take, see Stephanie Mencimer, Did
the Supreme Court Fall for a Stunt?, MOTHER JONES, June 7, 2018, available at
https://www.motherjones.com/politics/2018/06/did-the-supreme-court-fall-for-a-stunt/.

77 See Larson v. Valente, 456 U.S. 228, 245 (1982) (“Free exercise thus can be guaranteed
only when [people] accord to