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pear INEINEEEUNONN

This is in reference to your application for correction of your
naval record pursuant to the provisions of title 10 of the
United States Code, section 1552.

A three-member panel of the Board for Correction of Naval
Records, sitting in executive session, considered your
application on 13 June 2013. Your allegations of error and
injustice were reviewed in accordance with administrative
regulations and procedures applicable to the proceedings of this
Board. Documentary material considered by the Board consisted
of your application, together with all material submitted in
Support thereof, your naval record and applicable statutes,
regulations and policies. In addition, the Board considered the
advisory opinion from Headquarters Marine Corps dated 3 April
2013 with enclosure, a copy of which is attached.

After careful and conscientious consideration of the entire
record, the Board found that the evidence submitted was
insufficient to establish the existence of probable material
error or injustice. 1In this connection, the Board substantially
concurred with the comments contained in the advisory opinion.
The Board was unable to find that the findings of the investing
officer (IO) in your case were inaccurate, notwithstanding your
allegations of improprieties in his conduct of the
investigation. Specifically concerning your request for a seat
at the resident Fiscal Year 2013 Professional Intermediate-Level
School, it is noted that as a matter of policy, the Board does
not interfere in assignments, however, reference (1) to your
application shows you were selected for such assignment. In
view of the above, your application has been denied. The names




and votes of the members of the panel will be furnished upon
request.

It is regretted that the circumstances of your case are such
that favorable action cannot be taken. You are entitled to have
the Board reconslder its decision upon submission of new and
material evidence or other matter not previously considered by
the Board. 1In this regard, it is important to keep in mind that
a presumption of regularity attaches to all official records.
Consequently, when applying for a correction of an official
naval record, the burden is on the applicant to demonstrate the
existence of probable material error or injustice.

Sincerely,

Executive ecinr

Enclosure




DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS
3000 MARINE CORPS PENTAGON
WASHINGTON, DC 20350-3000

TH REPLY REFER TO:

5800
JARS

3 APR 2013

MEMORANDUM FOR EXECUTIVE DIRECTOR, BOARD FOR CORRECTION QF NAVAL
RECORDS

Subj: APPLICATION FOR CORRECTION OF NAVAL RECORD IN THE CASE OF
U.5. MARINE CORPS

Ref: {a} DD Form 149 of 28 Dec 12
{b) "“Brief in Support of Application for
Correction of Naval Records”
{c) MARADMIN 385/08
(d) ALNAV 006/09
(e) MARADMIN 418/10
(f) MARADMIN 367/12
(g) ALNAV 073/12
{h} MARADMIN 644/12
(i) 10 U.S.C. § 1552
{j) SECNAVINST 5420.193
{k) 10 U.s.C. § 811
(1) USD {P&R) memo of 12 Feb 07 {NOTAL)
(m) SECNAVINST 1420.1B
(n) 10 U.S.C. § 5947
(o) 10 U.S.C. § 624
{p} 10 U.S.C. § 629
{g} E.O. 12396
(r) SECDEF memo of 12 Jan 83 (NOTAL)
{s) 10 U.s.C. § 628
(t) 10 U.s.C. § 632
(u) MCO P1900.16F CH-2
(v} 10 U.S.C. § 1034
(w) CMC ltr 1412 JAMP of 25 Oct 11 (NOTAL)
(x) CMC ltr 1420 JAMP of 5 Aug 10 (NOTAL)
{y} CG, 2nd MarDiv, 1ltr 1920 CG of 4 May 10 (NOTAL)

Encl: (1) _History of Lineal Establishment
1- Issue. 1In references (a) and (b), EENSEEEEEEIONE (e petitioner)

alleges: (1) “Judge Advocate Division drafted an unjust recommendation
based on false and incorrect information that the Commandant of the
Marine Corps . . . and the Secretary of the Navy endorsed . . . for
[my] removal from the FY10 Major Promotion List”; and (2) "I was
notified after my promotion date of 1 August 2010 . . . that my
promotion would be on hold . . . .” As relief, the petitioner
requests the Board for Correction of Naval Records {BCNR} grant or
recommend the following:
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a. Promotion to the rank of major with a date of rank of 1 August
2010, and to have his OMPF amended accordingly.

b. Payment in the rank of major retroactively to 1 August 2010.

€. That the Secretary of the Navy (SECNAV) convene a special
selection board (SSB) “to consider [him] for selection to major, based
on a corrected date of rank as a captain of 1 February 2004, and my
personnel file as it existed on the date on which the Fiscal Year 2010
major’s selection board was convened[.]”

d. To attend Fiscal Year 2013 resident Marine Corps Command and
Staff College (resident school).

€. A “determination as to the applicability of the Whistleblower
Protection Act (10 U.$.C. § 1034), because [he has] subjected
[himself] to substantial scrutiny within [his] occupational community
for raising this claim[.]”

f. ™“That any action necessary be taken to prevent negative
inferences being drawn on future selection boards due Lo any perceived
gaps in [his] service record resulting from these adjustments[.]”

g. "Such other further relief as may be deemed necessary or
appropriate . . , .#

2. Opinion. The BCNR should deny the petitioner’s redquests.

3. Background. The facts relevant to the petitioner’s request are as
follows.

a. The Fiscal Year 2010 Major Promotion Selection Board (the FY10
board) convened on 3 September 2008. Reference (c). The FY10 board
selected the petitioner for promotion. Reference (d).

b. On 9 October 2008, the Commanding Officer, 8th Marine Regiment
{8th Marines CO), appointed an investigating officer (IO) to conduct
an inquiry into the petitioner’s alleged misconduct.' The resulting
inquiry focused on whether the petitioner and his then-wife were
"swingers”. Two witnesses informed the IO they viewed the
petitioner’s and his wife’s profile ("NCSEXTERS”) on the website
WWW.swingers.com. One witness provided the IO with five photographs
of the petitioner and his wife and of the petitioner’s wife alone,
which depicted her in underwear and with an exposed areola; the
witness refused to disclose the source of the photographs. Numerous

' This inquiry is variously referred to as a *preliminary inquiry”, a
"preliminary investigation”, and a “command investigation”. This
distinction is irrelevant for purpeses of the petitioner’s request and
this opinicn. :
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witnesses told the IO it was well known the petitioner and his wife
were swingers, but none had direct knowledge. Based on his inquiry,
the 10 concluded the petition

The IO submitted his report to
e Commanding Officer, 2nd Marine Regiment (2nd Marines CQ) , and the
Commanding General, 2d Marine Division (2nd MarDiv CG), both of whom

concurred with the IO’'s con the petitioner
; nevertheless,

petitioner was
Ultimately, the Commanders determined

the witnesses’ claims were

c. On 14 August 2009, the Commanding Officer, Regimental Combat
Team 3 (RCT-3 CO}, appointed an IO to conduct a preliminary incuiry

into an alleged inappropriate relationship between the petitioner and
ﬂz During the course of the ingquiry, the IO
discovered the following:

(1) The petitioner and his ex-wife informed ENNISHONEERINNENN

who was then husband, they wanted to engage in sexual
acts with

both concluded

(3) The petitioner called _approximately 60 times

from Afghanistan between 12 June 2009 and 5 October 2009.°

(4) SISO :voed the following e-mails:

{a)

EEEISN is the
petitloner’s ex-wife.

G oo Releae Aoy Beaguaniens Us anne oy

(5) The petitioner’s ex-wife sent him an e-mail in which

stated,

R i: 2150 referred to as SIS ho:r unnarri
’ The IO stated
e petlticner, however, indicated “I made

66 phone calls to the numbers in question; including both attempts and
connections.” The petitioner made two calls to ESEEEONN

3
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d. Despite these findi the IO opined there was [
Fonato s oy eacaiates, U et NS
and although
Based on these opinicns, the IQ

recommended no further investigation. The RCT-3 CO concurred with the
I10’s findings, opinions, and recommendation. The Deputy Commander,

Marine Expeditionary Brigade-Afghanistan (MEB-A D
RCT-3 CO
The MEB-A DC reasoned that althou

e a—— ndorsement of the I0’'s report
2nd MarDiv CG stated

L

The 2nd MarDiv
concluded that although the findings did no

€. On 4 May 2010, the 2nd MarDiv CG submitted a report of

misconduct (the misconduct report} to the Commandant of the Marine
Corps (CMC). In the repert, the 2nd MarDiv CG detailed the two
inquiries’ findings and recommended the petitioner be required to show
cause for retention in the Marine Corps at a board of inquiry (BOI).

£. ©n 29 July 2010, the Acting Director, Manpower Management
Division, Headquarters, Marine Corps (CMC (MM)), delayed the
petitioner’s promotion to major
T

See enclosure (l1). As a result, CMC (MM) did not
include the petitioner’s name in reference {e), which listed officer
promotions for August 2010. The petitioner would have been promoted
on 1 August 2010 if CMC (MM) had not delayed his promotion,

g. On 5 August 2010, the Military Law Branch, Judge Advocate
Division, Headguarters, Marine Corps (CMC (JAM)) notified
petitioner his promotion was delaved
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h. Also on 5 August 2010, the Commanding General, II Marine
Expeditionary Force (II MEF CG), conducted a non-judicial punishment
(NJP) hearing for the petitioner’s alleged violations of Article 133
of the Uniform Code of Military Justice to which the petitioner
pleaded not guilty. After reviewing evidence and hearing from
witnesses, the II MEF cG stated:

i. Despite these and other similarly-toned comments, the II MEF
CG found the petitioner not guilty of both allegations.

j- On 6 August 2010, the II MEF CG endorsed the misconduct
report, but recommended the petitioner not be required to show cause
at a BOI. Also on 6 August 2010, the petitioner acknowledged his
promotion delay.

k. On 4 Qctober 2010, the Deputy Commandant, Manpower and Reserve
Affairs (DC, M&RA), referred the petitioner’s case to a ROI.

1. The BOI convened on 5 January 2011. The BOI found the
petitioner did not demonstrate substandard performance or commit
misconduct, and that separaticn was unwarranted.

m. On 25 October 2011, the CMC recommended to the SECNAV that the
SECNAV remove the petitioner from the FY10 Major Promotion Selection
List (FY10 list).

n. On 23 January 2012, the SECNAV removed the petitioner from the
FY10 list. As a result, the FY10 board constitutes the petitioner's
first non-selection for promotion to major.

©. The Fiscal Years 2011, 2012, and 2013 Major Promotion
Selection Boards did not consider the petitioner for promotion.

P- On 21 August 2012, the Fiscal Year 2014 Major Promotion
Selection Board (the FY14 board) convened. Reference (£). The FY14
board did not select the petitioner for promotion, which constitutes
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the petitioner’s second non-selection for promotion to major.
Reference (qg).

g. On 2 October 2012, the Fiscal Year 2013 Commandant’s
Professional Intermediate-Level Education Board (FY13 CPIB) convened.
Reference (h). The FY13 CPIB selected the petitioner. Id. As a
result, the petitioner is scheduled to attend resident school.

r. The petitioner is scheduled to retire on 1 July 2013 as a
result of his two non-selections for promotion to major.

4. Discussion of Applicable Guidance

a. BCNR

(1) Reference (i) grants SECNAV the authority to establish
procedures to correct any Naval record when SECNAV considers it
necessary to correct an error or remove an injustice. Such
corrections shall be made by SECNAV acting through boards of civilians

of the executive part of the Navy. Id. Reference {j} establishes the
BCNR.

(2} BCNR may take corrective action on SECNAV’s behalf, when

authorized, or make appropriate recommendations to SECNAV. Paragraph
3(a) of reference (j).

{3) Section 3(e) (2) of enclosure (1) to reference (j) states,
in relevant part:

The Board may deny an application in executive session if
it determines that the evidence of record fails to
demonstrate the existence of probable material error or
injustice. The Board relies on a presumption of regularity
to support the official actions of public officers and, in
the absence of substantial evidence to the contrary, will
presume that they have properly discharged their official
duties. Applicants have the burden of overcoming this
presumption . . .

(3) In administrative law, including military personnel cases,
there is a presumption of administrative regularity. Id. Under this
principle, it is well settled that a service member must “overcome the
strong, but rebuttable, presumption that administrators of the
military, like other public officers, discharge their duties
correctly, lawfully, and in good faith.” Golding v. U.S., 48 Fed. CIL.
697, 728 (2001). It takes “well-nigh irrefragable proof” to overcome
the presumption of administrative regularity. Smith v. U.S., 19 Cl.
Ct. 19, 26 (1989).
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b. Promotion Standard. To be promoted, officers must be “fully
qualified” and “among the best qualified for promotion to meet the
needs of the Armed Force concerned consistent with the requirements of
exemplary conduct.” Paragraph (a) of reference (k) ; reference (1};
see also paragraph 15(a) of reference (m). Reference (n} defines
exemplary conduct within the Department of the Navy as:

a good example of virtue, honor, patriotism, and
subordination; to be vigilant in inspecting the conduct of
all persons who are placed under their command; teo guard
against and suppress all dissolute and immoral practices,
and to correct, according to the laws and regulations of
the Navy, all persons who are guilty of them; and to take
all necessary and proper measures, under the laws,
regulations, and customs of the naval service, to promote
and safeguard the morale, the physical well-being, and the
general welfare of the officers and enlisted persons under
their command or charge.

C. Promotion Delay. An officer’s promotion may be delayed in any
case in which there is cause to believe he has not met the requirement

for exemplary conduct in reference {(n). Paragraph (d) (2) of reference
(o).

The appointment of an officer may not be delayed

unless the officer has been given written notice of the
grounds for the delay, unless it is impracticable to give
such written notice before the effective date of the
appointment, in which case such written notice shall be
given as soon as practicable. An officer whose promotion
has been delayed under this subsection shall be afforded an
opportunity to make a written statement to the Secretary
concerned in response to the action taken. Any such
statement shall be given careful consideration by the
Secretary.

Paragraph (d) (3) of reference (0); see also paragraph 23{c} of
reference (m).

d. Removal. The President may remove the name of any officer
from a list of officers recommended for promotion by a selection

board. Paragraph (a) of reference (p). The President delegated this
authority to the Secretary of Defense (SECDEF) for officers of any
grade below 0-7. See section 1(b) of reference {g}. SECDEF

redelegated this authority to the Secretaries of the Military

Departments, including SECNAV. See reference (r); paragraph 17({a) of
reference {m).

e. Special Selection Boards
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(1) SECNAV Authority. Reference (s) and paragraph 24 (b} of
reference (m) authorize SECNAV to convene a SSB to consider cases of
officers who were considered for selection for promotion by a
promotion selection board but were not selected if SECNAV determines
the board lacked some material information for consideration.

(2) Material Information. Paragraph 24(e) (3)(d) of reference
(m) defines “material information” as “[alny infeormation that, when
properly recorded in . . . an officer’s record[,] would have been

essential to a substantially accurate, complete, and fair portrayal of
the officer’s career . . . .»

(3) Applicant’'s Burden. Officers have a duty to review their
military records to ensure they are complete and accurate. Paragraph
24 (e) (4) of reference (m); paragraph 4(a) of reference (f}. A SSB
will not be convened to consider any officer who, through the exercise
of reasonable diligence, might have discovered and corrected the error
in his record prior to the convening of a promotion selection board.
Paragraph 5(e} of reference {(m}.

f. Involuntary Retirement. Each active duty Marine captain who
has twice failed of selection for promotion to major and whose name is
not on a list of officers recommended for promotion to the next higher
grade shall, if he is eligible for retirement under any provision of
law, be retired under that law on the date he requests and SECNAV
approves, which date shall be not later than the first day of the
seventh calendar month beginning after the month in which the
President approves the report of the board that considered him for the
second time. Paragraph (a)(2) of reference (t); paragraph 2005.2(e)
of reference (u).

g. 10 U.S.C. § 1034. Paragraph (a) of 10 U.S.C. § 1034,
reference (v), prohibits any person from restricting a service member
from communicating with a Member of Congress or an Inspector General
(IG); paragraph (b) prohibits any person from taking or threatening to
take an unfavorable personnel action as a reprisal against a service

member for making or preparing to make a communication to a Member of
Congress or an IG.

5. Analysis

a. CMC’s 25 October 2011 Memorandum. The petitioner alleges
CMC’s 25 October 2011 memorandum, reference (w), is inaccurate and
unjust, which resulted in SECNAV removing him from the FY10 list.
Each alleged inaccuracy will be addressed in turn.

(1) “JAM recognized when drafting the memorandum for the CMC
and SECNAV that T should have been promoted on August 1, 2010.” The

petitioner is correct; in reference (w), CMC (JAM) notes _
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_scheduled promotion date was 1 August 2010.” This statement,
however, is accurate; it is not inaccurate or unjust.

(2) “The CMC of the Marine Corps acknowledged that the
promotion hold occurred after my promotion date.” In reference (w)
CMC (JAM) explains that reference

Contrary to the petitioner's
assertion, reference (w) does not indicate the promotion delay
occurred after 1 August 2010; it merely notes the petitioner received
notice of the delay after 1 August 2010.

{3) "The potentially adverse information being referred to was
previously investigated and determined to be unsubsgtantiated 11 months
beforehand.” “An Allegation of adultery never occurred. Allegations
that did occur were determined to be unsubstantiated by Investigating
Officers and Commanding Officers.” The "potentially adverse
information being referred to” was the 2nd MarDiv CO’s memorandum of 4
May 2010, reference (y), which reported the petitioner’s misconduct
and recommended a BOI. The II MEF CG did not endorse the 2nd MarDiv
CO’s memorandum until 6 August 2010; the report of misconduct and BOI
recommendation, therefore, were still pending when CMC {MM) delayed
the petitioner’s promotion on 29 July 2010. As noted above, the IOs‘
opinions notwithstanding, there was evidence the petitioner engaged in
an inappropriate, perhaps adulterous, relationship with FIIEISIEEEEN.

(4) ™JAM decidedly elaborated on the content on the
allegations and briefly captured the findings, facts, and opinions of
the I0s and failed to reference the endorsements by ﬁ
and " _“The allegationsg were false and produced b
individuals with extreme dislike as described by
"Each individual making an allegation clearly had a different
motivation that was not captured in the memorandum, which was drafted
Lo persuade the CMC and SECNAV to endorse against my promotion in
accordance with the FY10 Major Promotion List.” After reviewing
reference (w) and the materials the petitioner provided, including
both inquiries, it does not appear that CMC (JAM) misrepresented the
facts the 10s discovered. The 2nd MEB-A DC and the II MEF CG both
disagreed with FiEISEEEOION -corscnent .
endorsement does not state the allegations were false; it states the

allegations were personal attacks against the petitioner rather than
reflective of professional opinions of him.

"

(5) The petitioner cites several more excerpts from reference
(w} that he claims are inaccurate. After reviewing reference (w) and
the materials the petitioner provided, including both inquiries, the
petitioner has not shown by a preponderance of the evidence that
reference (w) is erroneous or unjust,
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b. Deficient Notice. The petitioner alleges CMC’s notice that
his promotion was delayed was deficient because it occurred after his
scheduled promotion date.

{1) As noted above, an officer’s promotion may be delayed in
any case in which there is cause to believe he has not met the
requirement for exemplary conduct in reference (n). Paragraph (d) (2)
of reference (o). The appecintment may not be delayed, however, unless
the officer has been given written notice of the grounds for the
delay, unless it is impracticable to give such written notice before
the effective date of the appointment. Paragraph (d) (3) of reference
- (0}; see also paragraph 23(c) of reference (m). If prior written

notice is impracticable, such written notice shall be given as soon as
practicable. Id. An officer whose promotion has been delayed under
this subsection shall be afforded an opportunity to make a written
statement to SECNAV in response to the action taken. Id. Any such
statement shall be given careful consideration by SECNAV. Id.

{2) CMC (MM) delayed the petitioner’s promotion prior to 1
August 2010, the scheduled promotion date. See enclosure (1). It was
impracticable to notify the petitioner of the delay before 1 August
2010 because the delay occurred on 29 July 2010, just one working day
before the scheduled promotion date. Further, although CMC notified
the petitioner after the scheduled promotion date, the petitioner did
not suffer any prejudice, as subsequently he was given an opportunity
to and did submit a written response to the promotion delay. See
Barnes v. U.S8., 473 F.3d 1356, 1363 (Fed. Cir. 2007). Moreover,
neither CMC nor SECNAV took action against the petitioner or made any
decision to do so before the petitioner submitted a written response
regarding the promotion delay. Even assuming, for the sake of
argument, the notice was procedurally defective, providing notice on 5
August 2010 was harmless because it did not adversely affect the
petitioner. see id.

C. Reinstatement and Back-Pay. The petitioner requests to be
reinstated to the FY10 list and awarded back-pay in the rank of major
from 1 August 2010. For the reasons stated above, however, the
petitioner was properly removed from the FY10 list; contrary to the
petitioner’s assertions, reference (w) was not .inaccurate, CMC (MM)
delayed his promotion prior to the scheduled promotion date, and he
was properly notified of the promotion delay. The petitioner,
therefore, should not be reinstated to the FY10 list or given back-pay
in the rank of major retroactive to 1 August 2010.

d. SSB. The petitioner requests SECNAV convene a SS8B “to
consider [him] for selection to major, based on a corrected date of
rank as a captain of 1 February 2004, and my personnel file as it
existed on the date on which the Fiscal Year 2010 major’s selection
board was convened[.]1” It is unclear after reading references (a) and

10




Subj: APPLICATION FOR CORRECTION OF NAVAL RECORD IN THE CASE OF
, U.S. MARINE CORPS

(b} for which FY board the petitioner wishes SECNAV to convene a SSB.
Assuming the petitioner is requesting a SSB for the FY1l4 board—the
only promotion selection beoard that considered, but did not select,
him—the petitioner has not indicated why his date of rank for captain
should be changed from 1 August 2004, as is indicated ocn his master
brief sheet and numercus fitness reports, to 1 February 2004. Even
assuming the petitioner’s correct date of rank for captain is 1
February 2004, the petitioner had a duty to review his military
records to ensure they were complete and accurate. Paragraph 24 (e) (4)
of reference (m); paragraph 4(a} of reference (f). Given that
numerous fitness reports as early as 2004 and his master brief sheet
listed his date of rank for captain as 1 August 2004, he should have
discovered the error years before the Fyla board convened. The
petitioner has not demonstrated by a preponderance of the evidence
either that the FY14 board lacked material information or that he
exercised reasonable diligence to correct his record prior to the date
the FY14 board convened.

€. Resident School. The petitioner requests to attend resident
school. Each active duty Marine captain who has twice failed of
selection for promotion to major and whose name is not on a list of
officers recommended for promotion to the next higher grade shall, if
he is eligible for retirement under any provision of law, be retired
under that law on the date he requests and SECNAV approves, which date
shall be not later than the first day of the seventh calendar month
beginning after the month in which the President approves the report
of the board that considered him for the second time. Paragraph
(a) (2) of reference (t); paragraph 2005.2(e) of reference (u). The
petitioner is an active duty Marine captain who has twice failed of
selection for promotion to major: first, by the FY10 board; and
second, by the FY14 board. Pursuant to paragraph {(a) (2) of reference
(t) and paragraph 2005.2(e) of reference (u}, therefore, he should be
retired on 1 July 2013, the first day of the seventh calendar month
beginning after the month in which the President approved the report
of the FY14 board, the board that considered him for the second time.
Id. Consequently, the petitioner’s retirement will prevent him from
attending resident school.

f. 10 U.S.C. § 1034

(1) The petitioner requests a “determination as to the
applicability of the Whistleblower Protection Act (10 U.5.C. § 1034),
because [he has] subjected [himself] to substantial scrutiny within
[his] occupational community for raising this claim[.]” Paragraph (a)
of reference (v) prohibits any person from preventing a service member
from communicating with a Member of Congress or an IG; paragraph (b)
prohibits any person from taking or threatening to take an unfavorable
personnel action as a reprisal against a service member for making or
preparing to make a communication to a Member of Congress or an IC.
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(2) Strictly speaking, reference ({(v) applies to the
pPetitioner. The petitioner, however, has not provided any
information that implicates reference (v); there is no indication
that anyone has prevented or attempted to prevent him from
speaking to a Member of Congress or an IG, nor has he indicated
that anyone has taken or threatened to take unfavorable personnel
action against him or withheld or threatened to withhold from him
favorable personnel action as a reprisal for making or preparing
a communication to either, or for any other reason. Even
assuming the petitioner has “subjected [himgelf] to substantial
scrutiny within [his] occupational community for raising this
claim”, this alone does not trigger relief under reference (v).

6. Conclusion. The BCNR should deny the petitioner’s requests.

7. This advisory opinion contains privileged attorney-client work
product and is provided solely to BCNR. Please contact the Judge
Advocate Research and Civil Law (JAR) branch of Judge Advocate
Division (JAD) at , 1f you seek to release this
memorandum. However, JAR has no objection to any of this document
being used by the PERB or the BCNR in their respective opinions.

. . HARLOW
Lieutenant Colonel
U.S8. Marine Corps
Branch Head, JAR
By direction of the
Staff Judge Advocate to the
Commandant of the Marine Corps
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Captain BUSC.___ | pusc. |

2. PRESENT STATUS WITH RESPECTTO THE | 3. TYPE OF DISCHARGE( by couri-marfial, stae 4. DATE OF DISCHARGE OR RELEASE
ARMED SERVICES (Active Duty, Reserve, the type of courl.) FROM ACTIVE DUTY (YYYYMMDD)
National Guard, Retired, Discharged, Deceased)

Active Duty e hve f aay0 NA 20130701

5. | REQUEST THE FOLLOWING ERROR OR nﬂusncs IN THE RECORD BE CORRECTED: (Entry requiredfila™ T2 I T30y o p ik, *f
a. An immediate formal promotion to major

nder references {(a} through (i); b. Aﬂ%w c. Any back pay and
allowances which may result from those corrections; d. A seat at resident FY 13 Professional Intérme ~I-gvel School under
reference (1); e. That the Board make a determination as to the a ili i i
because [ have subjecied yself to substanfiil SErutiny within my occupational community for raising this claim:

6. | BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: (Entry required) 402 3 /5 = rezt vl =g - <+ 7
a. This request is being made less than one year afier the original deficiency was identified; b, The error and injustice which form the

basis for this complaint occurred on 23 January 2012 after the CMC and SecNav were presented false and incorrect materials by the | -
Judge Advocate Division which resulted in a denial of my administrative request for reconsideration for and delivery of;i:éomotion to]
major; RepiiV el | “rane 770 M, Pryman sy fibF (8307 ,412) a0
' Mo SZR S Fr/r, Jlenst (3o fot Jip i oy /:v:j/

7. ORGANIZATION AND APPROXIMATE DATE (YYYYMMDD) AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD s s.F
OCCURRED(Entry required) 23 January 2012 ~as )w)

8. DISCOVERY OF ALLEGED ERROCR OR INJUSTICE

a. DATE OF DISCOVERY b. IF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
(YYYYMMDD) BOARD SHOULD FIND IT IN THE INTEREST OF JUSTICE TO CONRSIDER THE APPLICATION.

20121228

9. IN SUPPORT OF THIS APPLICATION, | SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCUMENTS: (if military documents or medical
records are perinent to your case, please send copies. If Veterans ARairs records are pertinent, give regional office focation and claim number.)

This case presents an opportunity to correct both error and injustice in the promotion of officers selected for advancement in grade.

The current method of applying a promotion hold after one’s date of promotion violates statute, regulation and fundamental principle
of equity demanded by both Congressional and cabinet executive leadership.

10. ) DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, | X |Yes. THE BOARD WiLL NO. CONSIDER MY APPLICATION
D.C. (At no expense to the Govemment} {X one) ! DETERMINE IF WARRANTED, BASED ON RECORDS AND EVIDENCE.

‘11\1]7?‘\. COUNSEL ¢if any} NAME (Last, First, Midle Initial) and ADDRESS (Include ZIP Code) | b. TELEPHONE (Include Arsa Code) BRSO

t. E-MAIL ADDRESS

d. FAX NUMBER {Include Area Code) N/A

12. APPLICANT MUST SIGN IN ITEM 15 BELOW. [f the record in question is that of a deceased or incompetent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE APPLICATION. If the application is signed by other than the applicant, indicate

the name (prinf) and relationship by marking one box below.

| ]spouse [ |wibow [ JwoowerR | |NEXTOFKIN | | LEGALREPRESENTATIVE | | OTHER (Specity)
13.2. COMPLETE CURRENT ADDRESS (include ZIP Code) OF APPLICANT OR PERSON] b. TELEPHONE {Include Area Code)

c. E-MAIL ADDRESS

d, FAX NUMEBER (include Area Code)

14.1 MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE DOC‘}SgN.UmBERa )
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (U.S. Code, Title 18, (Do not write in this space.
Sections 287 and 1001, provide that an individual shall be fined under this title or imprisoned not more than 5 years, or both.)

15. SIGNATURE (Applica

16. DATE SIGNED
{YYYYMMDD)
20121228

DD FORM 149, NOV 2012 PREVIOUS EDITION 1S OBSOLETE.

Adobe Dasigner 8.0




DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS
2 NAVY ANNEX '
WASHINGTON DC 20370-5100

JSR

Docket No: NR3970-13
27 June 2013

Dear DNSISEEERRIOEES

This is in reference to your application for correction of your
naval record pursuant to the provisions of title 10 of the
United States Code, section 1552.

A three-member panel of the Board for Correction of Naval
Records, sitting in executive session, considered your
application on 27 June 2013. Your allegations of error and
injustice were reviewed in accordance with administrative
regulations and procedures applicable to the proceedings of this
Board. Documentary material considered by the Board consisted
of your application, together with all material submitted in
support thereof, your naval record and applicable statutes,
regulations and policies. In addition, the Board considered the
report of the Headquarters Marine Corps Performance Evaluation
Review Board (PERB), dated 25 April 2013, a copy of which is
attached, and your letter dated 7 May 2013.

After careful and conscientious consideration of the entire
record, the Board found that the evidence submitted was
insufficient to establish the existence of probable materizl
error or injustice. 1In this connection, the Board substantially
concurred with the comments contained in the report of the PERB.
The Board was not convinced that Marine Corps Order 5000.12E did
not require you to notify your reporting senior of your
pregnancy. Further, the Board noted that the reporting senior’s
written counseling of 4 May 2012, enclosure {5) to your
application, did not include the word “pregnancy” at all, but
rather counseled you that “you failed to inform your chain of
command about your limited duty status.” In view of the above,




your application has been denied. The names and votes of the
members of the panel will be furnished upon request.

It is regretted that the circumstances of your case are such
that favorable action cannot be taken. You are entitled to have
the Board reconsider its decision upon submigsion of new and
material evidence or other matter not previously considered by
the Board. In this regard, it is important to keep in mind that
a presumption of regularity attaches to all official records.
Conseguently, when applying for a correction of an official
naval record, the burden is on the applicant to demonstrate the
existence of probable material error or injustice.

Sincerely,

W. DEAN PFEI
Executive Di

Enclosure
Copy to:




DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS
2008 ELLIOT ROAD
QUANTICO, VA 22134-5030

1610
MMER/PERB

25 AP 2043
MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FQOR CORRECTICN OF
NAVAIL RECQORDS

Subj: MARINE CORPS PERFORMANCE EVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF
USMC DOCKET NO. 908-12

Ref: (a) DEESEEEOIOEE 10 Form 149 of 5 Nov 12
(b) MCO P1610.7F

1. Per MCO 1610.11C, the Performance Evaluation Review Board,
with three members present, met on 27 March 2013 to consider

petition contained in reference
(aY. Removal of fitness report 20111101-20120430 (SA) was
requested. Reference (b) is the performance evaluation
directive governing submission of the report.

2. IEEEEEOIONN --titions to have this report removed
arguing that the Reporting Senior (RS’s) marks on the report
were inappropriately modified after the report had been
submitted in Automated Performance Evaluation System (APES), but
prior to the report being finalized, and that this was done as a
reprisal for her decision not to report her pregnancy to her
legal chain of command.

3. In its proceedings, the Board concluded that the contested
report is administratively correct and procedurally complete as
written and filed. The following is offered as relevant:

a. The Board acknowledges that the marks on the report were
changed after its initial submission into APES; however, the
Board found nothing inappropriate about this. The petitioner
argues that the only thing that had changed from the original

submission of the report, was her “.. status as a pregnant female
and how that information was shared with my legal chain of
command.” The Board notes that if truly the only change was the

knowledge that she was pregnant, this situation might be viewed
differently. However, by her own admission, the idea of “..how
that information was shared..” was also new information. In
considering this aspect of the situation, the Board found that
the RS apparently learned new information that affected his
evaluation of the Marine Reported On {(MRO’s) performance during




Subj: MARINE CORPS PERFORMANCE EVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF
;, USMC DOCKET NO. 908-12

the reporting period, and since the report had not yet been
finalized in APES, he appropriately modified the report to
reflect his changed evaluation.

b. The Board notes that the attributes that were changed
appear to correspond with the RS’ newfound knowledge that the
MRO had not appropriately notified her chain of command. The RS
lowered his evaluative mark in the attributes for Judgment and
Communication Skills. It is the opinion of the Board that the
RS appropriately modified this report prior to its final
submission, based on new information that had only come to light
after the end of the reporting period, but occurred during the
reporting period.

¢. The Board found no evidence of reprisal in this fitness
report. The report is an overall positive report, with no
indication that the MRO's performance was unsatisfactory. The
lowered marks do not indicate unsatisfactory performance, but
simply indicate a lower level of satisfactory performance. The
Board found that the RS’ actions do not “smack of~” reprisal as
argued by the petitioner, but instead reflect due diligence as a
reporting official.

d. The petitioner also claims that this report was used as

a counseling tool. However, the Board found no evidence of
counseling statements in the Section I or Section K comments.

upports this claim by arguing that this fitness
report was her first indication that her performance was
unsatisfactory. However, the Board notes that nothing about
this report indicates unsatisfactory performance. There are no
negative comments or adverse markings. It is further noted that
the MRO was counseled by the RS about her failure to inform her
chain of command about her pregnancy, and for asking a Senior
Non-Commissioned Officer (SNCO) to withhold information from the
chain of command. This counseling could not have occurred
during the reporting period because the information was not
known to the RS until after the end of reporting period.

r

e. IREEEEROIONN-1so discusses her believwe that she was

denied a position as a Defense Counsel solely because she was
pregnant, and she provided two, third party letters as evidence
to support this claim. The Board notes that being denied a
billet is an entirely separate issue from this performance




Subj: MARINE CORPS PERFORMANCE EVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF

DI, UsMC DOCKET NO. 908-12

evaluation. Whether or not the petitioner was unfairly denied a
billet assignment has no direct relevance to this performance
evaluation. If indeed, the RS unfairly made assignment
recommendations based solely on the fact that the MRO was
pregnant, it does not indicate that he acted inappropriately in
fulfilling his responsibilities as a reporting official for this
performance evaluation.

4. In summary, the Board found that the petitioner failed to
meet the burden of proof necessary to establish an inaccuracy or
injustice warranting the removal of this report. The Board's
opinion, based on deliberation and majority vote is that the

contested fitness report should remain a part of DI
EEEEEEEOION orfficial military record.

5. Point of contact for this matter is FESEEEDIOHNNEN

CALVIN F. SWAIN

Deputy Director

Manpower Management Division
Manpower and Reserve Affairs
Department

By direction of the Commandant
of the Marine Corps
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OMB No. 0704-0003
DER THE PROVISIONS OF TITLE 10, U.S. CODE, SECTION 1552 oM3 a;cmvalexpires

2 DJN AFPLICATION FOR CORRECTION OF MILITARY RECORD
(Please read instructions on reverse side BEFORE completing this application.) Oct 31, 2014

The public reporting burden for this collection of information is estimated to average 30 minutes per response, including Lhe time for reviewing instructions, searching existing data sources, gathering
and maintaining the data needed, and completing and reviewing the collection of nformation. Send comments regarding this burden estimate or any other aspect of this collection of information,

ns for reducing the burden, to the Department of Cefense, Executive Services Directorate, Information Management Diision, 4800 Mark Certer Drive, Suite 02G08, Alexandna, VA
22350-3100 (0704-D003). Respondents should be aware that notwithstanding any other provision of law, na persen shall be subject to any penally for falling to comply with a caliection of information if it
does not display & currendly valid OMB control number.

PLEASE DO NOT RETURN YOUR COMPLETED FORM TO THE ABOVE ORGANIZATION. RETURN COMPLETED FORM TO THE
APPROPRIATE ADDRESS QN THE BACK OF THIS PAGE. ]

PRIVACY ACT STATEI
AUTHORITY: 10 U.S.C. 1552, and E.O. 9397, as amended (SSN). ROUTI
PRINCIPAL PURPOSE(S): To inifiate an application for correction of oo || HNERININ E AR ction.
military record. The form is used by Board members for review of DISCL NR20130003970 d
pertinent information in making a determination of relief through informe nt
correction of a military record.” Completed forms are covered by SSON is‘ ;aofrs ial
correction of military records SORNs maintained by each of the Services ith icia
or the Defense Finance and Accounting Service. military :
1. APPLICANT DATA (The person whose record Yyou are requesting fo be comected’)
a. BRANCH OF SERVICE (xone) | [ ARMY NAVY | AIR FORCE | X[ maRINE cores] | coasT cuarn
int - ; ; it €. PRESENT DR LAST ?
b. NAME (Print - Last. First, Middle Initial) PAY GRADE d. SERVICE NUMBER (If applicabie} le. SSN
03 None bUS.C. |

2. PRESENT STATUS WITH RESPECT TO THE | 3. TYPE OF DISCHARGE(if by court-martial, state 4. DATE OF DISCHARGE OR RELEASE

ARMED SERVICES (Active Duty, Reserve, the type of court ) FROM ACTIVE DUTY (YYYYMMDD)

National Guard, Relired, Discharged, Deceased)

Active Duty N/A

5. | REQUEST THE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED: (Entry required)

I request that my fitness report dated 20111101 - 20120430 be removed from my Official Milita;

ry Personne] File. Please see attached
documentation.

WMWON= VIONAQ (SAN

6. | BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASON
See attached.

S: (Entry required)

7. ORGANIZATION AND APPROXIMATE DATE (yYyymMmDD) AT THE TIiME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD
QCCURRED(Entry required) 20120504

8. DISCOVERY OF ALLEGED ERROR OR INJUSTICE

a. DATE OF DISCOVERY b. IF MORE THAN THREE YEARS SINGE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
{(YYYYMMDD) } BOARD SHOULD FIND IT IN THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION.

20120615

9. IN SUPPORT OF THIS APPLICATION, | SUBMIT AS EVIDENCEfI';IE FOLLOWING ATTACHED DOCUMENT’S: (If military documents or medical
records are pertinent fo your case, please send copies. If Veterans Affairs records are pertinent, give regional office focation and claim number.)
See attached.

10. I DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, | X |vEs. THE BOARD WILL NO. CONSIDER MY APPLICATION
D.C. (At no expense to the Government) (X one) DETERMINE IF WARRANTED. BASED ON RECORDS AND EVIDENCE.

11, st First.Middie Inital) and ADDRESS (include ZIP Cade} | b. TELEPHONE (include Area Coce) SENISASHIE |
. c. E-MAIL ADDR

T

d. FAX NUMBER (include Area Code)l

12. APPLICANT MUST SIGN IN ITEM 15 BELOW. If the record in question Is that of a deceased or incompetent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE APPLICATION. If the application is signed by other than the applicant, indicate
the name (print) and relationship by marking one box below.

| Ispouse [ |wioow | | woower [ {NexTorkiN [ ] LEGAL REPRESENTATIVE [ ] omER (specify

1}.a. COMPLETE CURRENT ADDRESS (Inciude ZIF Cude} OF APPLICANT OR PERSON] b, TELEPHONE (include Area Code}
Forward notification of alf changes of address.) ¢. E-MAIL ADDRESS

d. FAX NUMBER ({include Area Code)

14.1 MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE ' CASE NUMBER - |
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR GLAIM. (U5 Gode, Tite 18, 2! Witeip this space) -
Sections 287 and 1001, provide that an individual shaif be fined under this titie or imprisoned nof more than § years, or both.)

16. DATE SIGNED
(YYYYMMDD)
20121105

DD FORM 749, APR 2012
1954083

V PREVIOUS EDITION IS OBSOLETE.

URGENT vy,




Fron: I - x>

To: Board for the Correction of Naval Records

Subj: REQUEST FOR THE REMOVAL OF ADVERSE FITNESS REPORT FOR THE
REPORTING PERIOD 20111101-20120430 ICO SNSISENN

Ref: (a) MCO 1610.11D, Performance Evaluation Appeals
{b) MCO P1610.7F, Performance Evaluation System (PES)
(c) MCO 5000.12E, Policy Concerning Pregnancy and
Parenthood
(d) MCO 5354.1D, Equal Opportunity Policy

Encl: (1) Fitness Report for the Reporting Period 20111101-
20120430 signed by RS on 20120615 Cuuv7¢ /ey 777
(2) Fitness Report for the Reporting Period 20111101-
20120430 signed by RS on 20120430
(3} Statement by dtd 15 Oct 12
{4) Statement by

(5) Written Counseling by [jEEISEEEDNONE

(6) Letter of Appreciation from IRS

(7) statement by EEEEIDIONNNNN ;- 10 oct 12

1. Per references (a) and (b), I request removal of the subject
fitness report.

2. I request expedited action on this case because I hope to
have this situation resolved prior to my upcoming FY13 Career
Designation Board which will convene in January 2013.

3. The fitness report in question, attached as enclosure (1),
was originally entered into the APES system and digitally signed
by ﬂmy RS, on 20120430 (See Enclosure {(2)) before being
changed and resubmitted on 20120615 as a reprisal for my decision
not to report my pending pregnancy to my RS or others in my legal
chain of command. Although the fitness report is not adverse,
two of the marks were changed inappropriately from D to C
lowering the overall average in my RS’s profile from the top of
his scale to the 80" percentile. Reasons for why this action by

EEEEE i - rcprisal and completely inappropriate given the
circumstances is set forth in detail below.

a. I worked for _and received a semi-annual fitness
report from him during the reporting period prior to the subject
reporting period. The fitness report I received during the
period from May to October 2011 placed me as the highest report
for First Lieutenant’s in his RS profile.




Subj: REQUEST FOR .dE REMOVAL OF ADVERSE FITNL.S REPORT FOR THE
REPORTING PERTIOD 20111101-20120430 1co FEISISHEN

xxx xx S sve

b. In November of 2011, the command assigned me as the 0OIC
of the Volunteer Income Tax Assistance (VITA) program but also
informed me that at the conclusion of the tax season, I would be
reassigned to the Defense section at MCRD. The move to a trial
billet, either pProsecuting or defending Marines, is viewed as a
more challenging assignment and is something we seek as judge
advocates, so I looked forward to that opportunity.

¢. My performance throughout my time in the VITA program
was consistent with my performance during the previous reporting
period as evidenced by the first version of the fitness report
closed out on 20110430 and attached as enclosure (2). The ONLY
thing that changed between the submission of the subject report I
am seeking to have removed and the report attached as enclosure
(2) is my status as a pregnant female and how that information
was shared with my legal chain of command.

d. Sometime in late November 2011, a mass was discovered in
my right lung and I had an enlarged lymph node that caused the
doctors to refer me to the specialists at Balboa. After two
consults and a procedure in which they caused one of my Iungs to
collapse, the final diagnosis was sarcoidosis, an auto-immune
disease, and possible lympheoma. I share this information only as
background for what occurred in April when the doctors informed
me I was 8 weeks pregnant.

€. At the time my pregnancy was discovered, the doctors
informed me that due to the other medical issues we were already
treating, my pregnancy was *high-risk” and it would still be
several weeks or months before they would be able to determine
whether I could carry the baby to term. It was for this reason I
was extremely uncomfortable sharing the news of my pregnancy with

anyone much less my legal chain of command or other officers at
the law center.

f. T immediately informed my Headquarters Company
Commander, _, about my pregnancy and we reviewed
reference (c) together to determine what my obligation was to my
legal chain of command. Together we determined, reporting my
pregnancy to him as my Company Commander complied with the order
and that I would inform my legal chain of command only after my
medical issues were resolved in such a way as to know whether the
pregnancy could be carried to term.

g. Prior to this conversation, I was still scheduled to go
to Defense and I actually participated in Defense training with
all of the other regional defense counsel the last week of April.

2




Subj: REQUEST FOR .HE REMOVAL OF ADVERSE FITNL_.S REPORT FOR THE
REPORTING PERIOD 20111101-20120430 rco BSEESHEN

xxx xx S vsvC

I also submitted my fitness report information in MROW at the end

of April and enclosure (2) reflects that I conpleted his
markings and comments on 30 April.

h. The day after my conversation with the Company
Commander, CHNEESEEEE lcarned of my pregnancy. SNSESIREGNEN the
senior defense counsel at MCRD, informed me EINJSESHEEE told him

"SI is not going to defense if she is pregnant” or words to
that effect. (See Enclosure (3)).

i. I was very upset by the reaction from EENSHSEENEE =nd
believed it was inappropriate for him to use my pregnancy,
particularly in light of all the other factors surrounding this
issue, as a basis to possibly remove me from a future billet. T
consulted the Equal Opportunity (EO) Representative, RGN
about the possible actions being taken by SIS to determine
whether I should file an EO complaint. We reviewed reference (d)
and he advised me he believed this would be best resolved
informally by me simply approaching SIS and discussing it
with him. (See Enclosure (4)). I took his advice and talked with
BN During that conversation, EEEEE dcnied telling
EEEESEEEOION ny pregnancy would prevent me from going to defense
and told me I should have informed the legal chain of command.

He disagreed with SINSESEEERIBE =nd my interpretation of reference
{c) and said I should have known to use my legal chain vice the
admin chain.

J. On or about 4 May, (ISEESEE cz=11cd me into his office
and counseled me about not using my chain of command and berated
me again for not telling my legal chain of command I was
pregnant. (See Enclosure (5)). Knowing that I had complied with
the requirements of reference (¢), I went back to the EO
representative and together with SN SHSEEEM, we reviewed reference
(c) again at which time SINSESHENE called JEEEERIOEN v o:ic
and RO on the subject report. At the time, LtCol Sullivan agreed
the counseling was inappropriate and said he’'d address it with

k. Shortly after this conversation, I logged into MOL to review
the status of my fitness report, I saw that it had been
resubmitted to the RO with the lower marks reflected in the
subject report. I returned to the EQO advisor and once again
discussed the options of filing an official EO complaint or
whether requesting Mast would be a viable alternative. I also
spoke with EISEESHEEE 2cain about these options and he called
again. It was during this conversation that SIS
BEEESEN told him, “I am fucking sick of her going over there and

3




Subj: REQUEST FOR .dE REMOVAL OF ADVERSE FITNbLS REPORT FOR THE
REPORTING PERIOD 20111101-20120430 ICO 5U.S.C. |

ok xx R usvc

complaining and making _ seem unprofessional,” or words
to that effect,

j. Sometime after this conversation, it is m understanding
that Col Sinclair, the H&S Bn CO, spoke with h and
came to the conclusion there was no evidence of wrongdoing on the

part of my RS and RO but that if there was wrongdoing “it would
be on the RS's conscience” or words to that effect.

1. On or about 8 June, SIS t21xed to me for
approximately one hour. During the course of that conversation,
he informed that I was “*disloyal” and that going to our
administrative chain of command vice the legal chain of command
was “embarrassing” to him. He also said that “even if you didn't
technically violate the MCO [reference (c)], the ‘officer thing’
to do would have been to tell me You were pregnant.” He also
told me that if I was “disloyal” again, he would have me removed
from the law center and it would damage my career. He also said
the lower marks reflected accurately the work I did as the VITA
program OIC. This is the only time he discussed the subject
fitness report with me. I was never counseled on the previous
fitrep, nor was I given any other feedback on the subject report
midterm or at any other time but only after the issues above were
revealed and AFTER the initial report was submitted to the RO on
30 April 2012,

m. The VITA program for which I was the OIC finished in the
top 5 in the region. I received a letter of appreciation from
the IRS for the work done during the tax season and the letter
was endorsed by the CG, (JSESNE (Sce Enclosure (6)). At no
time from January to April did I ever receive anything but
positive comments about my work with the vITA program,

n. After leaving the tax center, I was not allowed to go
into the Defense billet as had been promised. I was also not
pPlaced in a trial billet at all but instead was sent to an
administrative billet as the review officer. At no time was I
given any other explanation than I was pregnant and would not be
allowed to go into defense. EEEEEEOION. the senior Defense
Counsel at the time ultimately was given the choice to take a
more senior Captain in my place but his statement supports that
my pregnancy was the reason stated by _ (See Enclosure
(3)). Likewise, my husband who is also a Marine Corps Judge
Advocate was told I’'d be going to Defense by my OIC and RO, SlNIESESH
BRI, prior to me becoming pregnant. (See Enclosure (7)).




Subj: REQUEST FOR .HE REMOVAL OF ADVERSE FITNt.oS REPORT FOR THE
REPORTING PERIOD 20111101-20120430 Ico BNIEESHEE

, xxx xx NI UsvC

4. Except for the brief conversation that I had with my
Reporting Senior (RS) on 8 June 2012, I was never counseled about
any wrongdoing or poor performance. In fact, I was counseled
only after completing a successful tax season and receiving the
letter of appreciation. The conversation of 8 June was based
solely on the information the RS had at the time which proved to
be personally embarrassing to him, as noted above. Section
1007.6 of reference (b) clearly states that *“[t]he fitness report
is not a counseling toocl.” 1In my case, the first and only
indication I had that my performance was not perceived to be
satisfactory was the receipt of this fitness report. Although
the report is not adverse, lowering my marks and using the
fitness report as a counseling tool violates the spirit and

intent of reference (b). Consequently, this report should be
removed from my OMPF.

5. Likewise, lowering my marks in the subject report smacks of a
reprisal as defined in reference (d). I complied with reference
(c) and sought out assistance at every turn to deal with a
complicated pregnancy in a way to respect my privacy and still be
able to uphold my commitment to the Marine Corps and Judge
Advocate community. Reference (c¢) defines reprisal as “the
taking or threatening to take unfavorable personnel action, or
withholding or threatening to withhold a favorable personnel
action, or any act of retaliation against a military member

for making or preparing a protected communication.” In
hindsight, I wish I had filed a formal EOC complaint but at the
time I believed the EO advisor was correct in trying to resolve
this at the lowest level possible by talking directly to my RS.
Instead, my efforts to use the resources available to me were
held against me and resulted in lower marks on the subject

report. For this reason, the subject report should be removed
from my OMPF.

6. The subject fitness report is not in compliance with the
spirit and intent of reference (b) and is being used as a
reprisal as defined in reference (d). It is based on information
that ultimately is not substantiated by my actual performance or
the record. As such, the report should be removed from my OMPF.

7. I request the following:

a. Removal of the subject fitness report.

b. Expeditious processing of this case due to the upcoming
FY13 Career Designation Board in January 2013.




Subj: REQUEST FOR .AE REMOVAL OF ADVERSE FITNL_.S REPORT FOR THE
REPORTING PERIOD 20111101-20120430 Ico SIS
xxX xX R Usvc

9. 1If there are any questions regarding this request, please do
not hesitate to call me at d .
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DEFARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS
701 S. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, YA 22204-2490

SJIN
Docket No: 1753-15
28 QOctocber 2015

This is in reference to your application for correction of your

naval record pursuant to the provisions of title 10 of the United
States Code, section 1552.

A three-member panel of the Board for Correction of Naval Records,
sitting in executive session, considered your application on 9
October 2015. The names and votes of the members of the panel
will be furnished upon request. Your allegations of error and
injustice were reviewed in accordance with administrative
regulations and procedures applicable to the proceedings of this
Board. Documentary material considered by the Board consisted of
your application, together with all material submitted in support
thereof, your naval record, and applicable statutes, regulations,
and policies. In addition, the Board considered the advisory
opinion furnished by the Navy Personnel Command, dated 29 May
2015, a copy of which was previously provided to you and is
enclosed. Further, the Board considered the reply to your

23 January 2015 reprisal complaint addressed to the Inspector
General of the Marine Corps that dismissed your complaint.

After careful 'and conscientious consideration of the entire
record, the Board found the evidence submitted was insufficient to
establish the existence of probable material error or injustice.
In this regard, the Board substantially concurred with the
comments contained in the advisory opinion. Specifically, that
the report is valid, you were in a one of one summary group on
your previous and contested report by the same reporting senior
(RS), and prepared in accordance with Navy directives.
Additionally, that it is not uncommon for servicemembers to
disagree with their RS’s appraisal, and the comments and
performance trait marks assigned are at the discretion of the RS.
The Board concluded that your reporting senior’s decision to
submit the report was appropriate, it was administratively and
procedurally correct as written and filed, and should remain a
part of your official record.




Finally, regarding your request for a personal appearance, Board
regulations state that personal appearances before the Board are
not granted as a right, but only when the Board determines that
such an appearance will serve some useful purpose. In your case,
the Board determined that a personal appearance was not necessary
and considered your case based on the evidence of record.
Accordingly, your application has been denied.

It is regretted that the circumstances of your case are such that
favorable action cannot be taken. You are entitled to have the
Board reconsider its decision upon submission of new and material
evidence within one year from the date of the Board’s decision.
New evidence is evidence not previously considered by the Board
prior to making its decision in your case. 1In this regard, it is
important to keep in mind that a pPresumption of regularity
attaches to all official records. Consequently, when applying
for a correction of an official naval record, the burden is on
the applicant to demonstrate the existence of probable material
error or injustice.

Sincerely,

SCOTT F. THOMPSON
Executive Director

Enclosure




DEPARTMENT OF THE NAVY
NAVY PERSONNEL COMMAND
5720 INTEGRITY DRIVE
MILLINGTON TN 38055-0000
1610
PERS-32

29 May 2015

MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTION OF
NAVAL RECORDS

Via: PERS/BCNR Coordinator (PERS-3C)
Subj: N . USN, XX X-XX- S
Ref: (a) BUPERSINST 1610.10C (EVALMAN)

Encl: (1) BCNR File NR 1753-15 wo/Service record

1. Enclosure (1) is returned. The member requests the removal of her evaluation report for the
period of 13 March 2013 to 15 March 2014.

2. Based on our rcview of the material provided, we find the following:

a. A review of the member’s headquarters record revealed the cvaluation report in question to
be on file. It was signed by the member acknowledging the contents of the evaluation report and
her right to submit a statement. The member indicated on the evaluation report that she intended
to submit a statement, the member’s statement and reporting senior’s endorsement are on file.

b. The evaluation report in question is a Pcriodic/Regular report ending 15 March 2014. The
member alleges the evaluation report is an injustice as the promotion recommendation is lower
than previous evaluation with no justification, there are numerous errors and inaccuracies within
the cvaluation report and should be removed.

¢. The evaluation report is a valid report. The report does contain an error in block 14 (From
Date) which may be corrected administratively. Evaluation reports are unique to period
evaluated. A decline in performance is defined as decline in the promotion recommendation or
a decline of two of more trait grades by the same reporting senior. If decline was due to forced
distribution limits, explain as such (Chapter 13, page 13-4, subparagraph 13-9h). Member was
in a one of one summary group on previous and current report with same reporting senior and
promotion recommendation declined from “Early Promote” to Significant Problems”.

d. Reference (a), Chapter 3, page 3-1, paragraph 3-3, required the reporting senior to submit
an evaluation report for the member’s scheduled periodic date. The evaluation report was
accurately prepared and submitted by the reporting senior in accordance with Reference (a).
Reference (a), Chapter 1, page 1-17, block 45 - COMMENTS ON PERFORMANCE, requires a
reporting senior to comment on a “Significant Problems (SP)” promotion recommendation.




Subj: NN (SN, XX X-XX- S

Reference (a), Chapter 13, page 13-5, paragraph 13-11, authorizes a reporting senior to comment
on a member’s particularly strong or weak performance. In this case, the reporting senior cited
member’s failure to qualify as Enlisted Fleet Marine Force Warfare Specialist (FMF) and
violation of Navy Core Values. :

€. The member within her petition cites policy requirements to qualify FMF and disputes the
cause of failure to qualify within the required time. She also alleges she was unaware of changes
to her primary duties, command’s employment and achievements and was not informed at mid-
term counseling of her decline in performance. Reference (a), has no stipulation that a membecr
obtain a warfare qualification, that requirement is per the OPNAVINST 1414.1C. PERS-32 has
no authority over local command policy or supplements to the instructions by local headquarter
elements and cannot comment on mid-term counseling as it is not part of our purview.

f. PERS-32 cannot comment on ENSESHSHENN intent for the evaluation report in question just
the foundational elements of the evaluation report as they apply to the instruction. The reporting
senior is charged with commenting on the performance or characteristics of each member under
his/her command and determine what matcrial will be included in an evaluation report. It is not
uncommon for members to disagree with their reporting senior’s appraisal. The comments and
performance trait marks assigned on a report are at the discretion of the reporting senior. The
evaluation of a member’s performance and making recommendations concerning suitability for
appointment and assignments are the responsibility of the reporting senjor.

g In reviewing petitions that question the exercise of the reporting senior’s evaluation
responsibilities, we must determine if the reporting senior abused his/her discretionary authority.
For us to recommend relief, the petitioner has to show that either there is no rational support for
the reporting senior’s action or that the reporting senior acted for an illegal or improper purpose.
Nothing in the member’s petition indicated the reporting senior acted for illegal or improper
purposcs or that the evaluation report lacked rational support.

h. If the member belicved the reporting senior prepared the report for reprisal or in retaliation
she could have filed a complaint of wrongful treatment under one of the processes set up for that
purpose, e.g. Article 138, Navy Hotline, etc.

i. The member does not prove the evaluation report to be unjust but does prove that block 14
is in error which may be corrected with an administrative change letter.

3. We recommend the member's record remain unchanged except as noted above.

CLARENCE E. CARVER
By Direction




X ' " APPLICATION FOR CORRECTION OF MILITARY RECORD OMB No. 0704-0003
NDER THE PROVISIONS OF TITLE 10, U.S. CODE, SECTION 1552 OMB approval expires
(Please read instructions on reverse side BEFORE completing this application.) Oct 31, 2014

The public reporting burden for this collection of information is estimated o average 30 minutes per response, including the Sme for reviewing instructions, searching existing data sources, gathering
and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other aspect o? this coliection of information,
including suggestians for reducing the burden, 1o the Department of Defense, Executive Services Directorate, Information Management Division, 4800 Mark Genter Drive, Suite 02G03, Alexandria, VA
22350-3100 (0704-0003). Respondents should be aware that notwithstanding any olher provision of law, na person shall be subjed! {0 any penatty for failing to comply with a collection of information if
does nal display a currently valid OMB control number.

»
PLEASE DO NOT RETURN YOUR COMPLETED FORM TQ THE ABOVE ORGANIZATION. RETURN COMPLETED FORM TO THE
APPROPRIATE ADDRESS ON THE BACK OF THIS PAGE.

PRIVACY ACT STATEMENT .
AUTHORITY: 10 U.S.C. 1552, and E.O. 9397, as amended (SSN). ROUTINE USI
PRINCIPAL PURPOSE(S): To initiate an application for cormection of htpsiprivacyd ~NR20150001753
military record. The form is used by Board members for review of DISCLOSURE _
pertinent information in making a deterrnination of relief through information m
correction of a military record. Completed forms are covered by gSN isa ged tg I
comection of military records SORNs maintained by each of the Services milita u -
or the Defense Finance and Accounting Service. fitary persomt - - o
1. APPLICANT DATA (The person whose record you arg requesting to be corrected.}
a. BRANCH OF SERVICE (Xone) | | ARMY X[ navy | AIR FORCE [ |marINE corps]  [coasTcuarbp
ing - i i iti ¢. PRESENT OR LAST i
b. NAME iPnnt Lasi First, Middie Initiaj) PAY GRADE d. SERVICE NUMBER (if applicable) e. SSN
HM?2

2. PRESENT STATUS WITH RESPECT TO THE | 3. TYPE OF DISCHARGE(#f by couri-martial, state 4. DATE OF DISCHARGE OR RELEASE

ARMED SERVICES (Active Duty, Reserve, the type of court.) FROM ACGTIVE DUTY (YYYYMMDD)

National Guard, Retired, Discharged, Deceased)

Active Duty N/A 20160128

5. 1 REQUEST THE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED: {Entry required)
The evaluation from 13 March 13 to 17 Jun14 to be removed from my record.

Fut TR :"\, T

6. | BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: YRty reqhiroad tuw | N1
I was given a SP evaluation without having gone to NJP or any other form of punishment within the last year. I was given an EP
evaluation the year prior. I completed my FMF PQS and sent it through my chain of command; however due to fiscal constraints at
the command I was not provided the opportunity to complete my FMF. The rater who signed my evaluation is not attached to my
command's UIC. I was told | received the adverse evaluation because I was facing an admin sep board I was retained on 4 Sept 14.
7. ORGANIZATION AND APPROXIMATE DATE (YYyyimDD}) AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD

OCCURRED(Entry required) 20140617

8. DISCOVERY OF ALLEGED ERROR OR INJUSTICE

a. DATE OF DISCOVERY b. IF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
YYYYMMDD) BOARD SHOULD FIND IT IN THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION.
20140616 N/A

8. IN SUPPORT OF THIS APPLICATION, 1 SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCUMENTS: (# military documents or medical
records are pertinent la your case, please send copias. If Velerans Affairs recortds are pertinent, give regional office location and claim number.)

please see the enclosures 1-13

10. 1 DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, | X [YES. THE BOARD WILL NO. CONSIDER MY APPLICATION
D.C. (At no expense to the Government) (X one} DETERMINE [F WARRANTED. BASED ON RECORDS AND EVIDENCE.

11.a. COUNSEL (i any) NAME (Last, Firs!, Middfe Initiaf) and ADDRESS (include 2IP Code) b. TELEPHONE {Include Area Code)
¢. E-MAIL ADDRESS

d. FAX NUMBER (Include Area Code)

12. APPLICANT MUST SIGN IN ITEM 15 BELOW. H the record in question is that of a deceased or incompetent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST A ANY THE APPLICATION. If the application is signed by other than the applicant, indicate

the name (print) and relationship by marking one box below. self

| 7] spouse I | wipow | | winower [ | mexToFkN [ | LEGAL REPRESENTATIVE [ X] OTHER (Specif}

13.2. COMPLETE CURRENT ADDRESS (Include ZIP Cods) OF APPLICANT OR PERSON| b. TELEPHONE {include Area Code,
IN ITEM 12 ABOVE (Forward nolification of alf changes of addross.) . E-MAIL ADDRESS

d. FAXNUMBER (Inciude Area Code)

14. | MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE o o
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (US. Code, Title 18, __ | . (Do not write in this space.)
Sections 287 and 1001, provide that an individual shall be fined under this title or imprisoned not more than 5 years, or both.) - o~

16. DATE SIGNED o
(YYYYMMDD) s

S L

PREVIOUS EDITION tS OBSOLETE. Adobe Designer 8.0

15.




DEPARTMENT OF THE NAVY
EOARD FOR CORRECTION OF NAVAL RECORDS

701 8. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490

JSR:Kks
Docket No: 7351-14
8 July 2015

From: Chairman, Board for Correction of Naval Records
To: Commander, Navy Personnel Command

suby:  REVIEW NAVAL REcORD OF [ s

(RET), XXX-XX-EDDEE
Ref: (a) 10 U.8.C. 1552

Encl: (1) Copy of approved Report of Proceedings w/o
attachments
(2} Copy of letter to Subject

1. 1In accordance with reference (a), the Board for Correction
of Naval Records has reviewed allegations of error and injustice
in Subject’s naval record.

2. The designated representative of the Assistant Secretary of
the Navy for Manpower and Reserve Affairs has reviewed the
proceedings of the Board and approved the recommendation for
corrective action as set forth in enclosure (1).

3. Regulations approved by the Secretary of the Navy require
that Subject’s naval record be corrected, where appropriate, in
accordance with the approved recommendation of the Board.

4. It is requested that this Board be furnished a copy of any
correspondence relating to the approved recommendation.

By direction




DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS
701 S. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490

JSR
Docket No: NR7351-14
6 July 2015

From: Chairman, Board for Correction of Naval Records
To: Secretary of the Navy

subj: REVIEW OF NAVAL RECORD [HISEEEOICNNN ., usy

(RET), XXX-XX-SNEES
Ref: {a) Title 10 U.S.C. 1552

Encl: (1) DD Form 149 dtd 26 May 14 w/attachments
(2) PERS-80 memo dtd 16 Apr 15
(3) PERS-834 memo dtd 4 May 15
(4) PERS-32 memo dtd 7 May 15
(5) Counsel’s ltr dtd 25 Jun 15 w/enclosures

1. Pursuant to the provisions of reference (a), Subject,
hereinafter referred to as Petitioner, filed enclosure (1) with
this Beoard requesting, in effect, that the applicable naval
record be corrected by removing references to improper mental
health examinations (MHE’s) performed at Naval Health Clinic
Cherry Point (NHCCP) and Naval Medical Center (NMC) Portsmouth
(these appear in his medical record, but not in his Official
Military Personnel File (OMPF) ), removing documents referencing
the Plan for Improvement dated 7 September 2007, or referring to
him as an impaired provider (ne such documents appear in his
OMPF), removing the fitness report for 1 November 2006 to

31 October 2007, and promoting him to commander retroactive to
the promotion board date in March 2010 (he has failed of
selection by the Fiscal Year 11, 12, 13, and 14 Staff Commander
Selection Boards; the FY 11 promotion board convernied on

23 March 2010).

e B0ard, consisting of (EEEEESISEIIEGEEEEEE -
BN, rcviewed Petitioner's allegations of error and injustice
on 6 July 2015, and pursuant to its regulations, determined that
the corrective action indicated below should be taken on the
available evidence of record. Documentary material considered
by the Board consisted of the enclosures, naval records, and
applicable statutes, regulations, and policies.




JSR
Docket No: NR7351-14

3. The Board, having reviewed all the facts of record
pertaining to Petitioner's allegations of error and injustice,
finds as follows:

&. Before applying to this Board, Petitioner exhausted all
administrative remedies available under exXisting law and
regulations within the Department of the Navy.

b. Petitioner contends that he was the victim of reprisal
for his protected communications to his supervisors, starting in
November 2006, reporting a pattern of substandard patient care.
The contested fitness report on his performance as a physician
at NHCCP is adverse, in that it was marked “Significant
Problems” (lowest of five possible marks) in block 42
(“Promotion Recommendation - Individual”) and block 41
(“Comments on Performance”) included derogatory comments.
Petitioner notes that his subsequent report from NMC Portsmouth,
for 14 January to 23 June 2008, was entirely favorable, marking
him “Must Promote” (second highest) in block 42. Under Article
138 of the Uniform Code of Military Justice, he submitted a
complaint about the MHE’s and the adverse fitness report, which
resulted in no relief. He later submitted a complaint about the
MHE’s to the Bureau of Medicine and Surgery Inspector General
(BUMED IG). The BUMED IG found this complaint to be partially
substantiated. Specifically, the BUMED IG found that the
referrals of 16 November and 12 December 2006, to NHCCP for
MHE’s and the associated MHE of 25§ January 2007, as well as the
referral of December 2007, to Navy Medicine East (NME)
Portsmouth and NMC Portsmouth and the associated MHE at NMC
Portsmouth on or about 14 January 2008 were procedurally
improper. The Department of Defense (DoD) IG concurred with the
BUMED IG findings.

€. In enclosure (2}, PERS-80, the Navy Personnel Command
(NPC) office with cognizance over officer promotions, commented
to the effect that if it is determined that documents from
Petitioner’s service record should be removed, corrected or
medified in any way, he should request a special selection board
under Secretary of the Navy Instruction 1420.1B.

d. In enclosure (3}, PERS-834, the NPC office with
cognizance over officer performance, commented to the effect
that office has no record of any request to process Petitioner
for performance related issues or to submit any adverse




JSR
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information into field code 17 (adverse or punitive matters) of
his OMPF.

€. In enclosure (4), PERS-32, the NPC office with
cognizance over performance evaluations, commented to the effect
that Petitioner’s request concerning the fitness report at issue
should be denied.

f. Enclosure (5) is the response from Petitioner’s counsel
and Petitioner to the NPC advisory opinions.

CONCLUSION:

Upon review and consideration of all the evidence of record,

the Board finds the existence of an error and injustice
warranting partial relief, specifically, correcting Petitioner’s
medical record to remove all reference to the referrals for MHE
and the MHE’s that the BUMED and DoD IG found to be improper.
The Board substantially concurs with enclosure (4) in finding
that the fitness report in question should stand. In this
regard, the Board is not persuaded that this report was in
reprisal for Petitioner’s protected communications, noting that
the more favorable report for a later period was from a
different duty station. Finally, the Board finds that
Petitioner’s request for promotion should be denied, as he has
not been selected by a duly constituted officer promotion
selection board; and medical records are not provided to such
promotion boards, so the information about Petitioner’s improper
MHE’s would not have been a factor in any of his failures of
selection. In view of the above, the Board directs the
following limited corrective action:

RECCOMMENDATION:

a. That Petitioner's naval record be corrected by removing,
from his medical record, all reference to his referrals of
16 November and 12 December 2006, to NHCCP for MHE’s and the
-agssociated MHE of 25 January 2007.

b. That his naval record be corrected Further by removing,
from his medical record, all reference to his referral of
December 2007, to NME Portsmouth and NMC Portsmouth and the
associated MHE at NMC Portsmouth on or about 14 January 2008.




JSR
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c. That any material or entries inconsistent with or
relating to the Board's recommendation be corrected, removed or
completely expunged from Petitioner's record and that no such
entries or material be added to the record in the future.

d. That the remainder of Petitioner’s request be denied.

4. Pursuant to Section 6{c) of the revised Procedures of the
Board for Correction of Naval Records (32 Code of Federal
Regulations, Section 723.6(c)) it is certified that a queorum was
present at the Board's review and deliberations, and that the
foregoing is a true and complete record of the Board's
proceedings in the above entitled matter.

ecorder

5. Pursuant to the delegation of authority set out in Section
6{e) of the revised Procedures of the Board for Correction of
Naval Records (32 Code of Federal Regulations, Section 723.6(e})
and having assured compliance with its provisions, it is hereby
announced that the foregoing corrective action, taken under the
authority of reference (a), has been approved by the Board on
behalf of the Secretary of the Navy.

Executive Director




DEPARTMENT OF THE NAVY

NAVY PERSONNEL COMMAND
5720 INTEGRITY DRIVE
MILLINGTON TN 38055-0000
1610
PERS-32
7 May 2015

MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTION OF
B NAVAL RECORDS

Via: PERS/BCNR Coordinator {(PERS-3C)

Subj: ENEESAOION SN (RET), XXX-XX-S
Ref: (a) BUPERSINST 1610.10A (EVALMAN)

Encl: (1) BCNR File NR 7351-14 wo/Service record

1. Enclosure (1) is returned. The member requests the removal of his fitness report for the
period of 01 November 2006 to 31 October 2007.

2. Based on our review of the material provided, we find the following:

a. A review of the member’s headquarters record revealed the fitness report in question to be
on file. The fitness report was signed by the member acknowledging the contents of the fitness
report and his right to submit a statement. The member indicated on the fitness report that he
intended to make a statement. The member’s statement and the reporting senior’s endorsement
are present in the file.

b. The fitness report in question is a Periodic/Regular report ending 31 October 2007. The
member alleges the fitness report is an incomplete and inaccurate characterization of his
performance, including final recommendations against promotion and retentlon on active duty
and should be removed.

c. The fitness report is a valid report. The reporting senior was required to submit the fitness
report for the member’s Periodic report period. Reference (a), Chapter 1, page 1-17, block 41 —
COMMENTS ON PERFORMANCE, requires a reporting senior to comment on a “Significant
Problems (SP)” promotion recommendation. Reference (a), Chapter 13, page 13-5, subparagraph
13-11 (b) — Leadership, addresses how a reporting senior may document details of particularly
strong or weak performance on a member’s evaluation report. It is not uncommon for members to
disagree with their reporting senior’s appraisal. In this case the reporting senior commented on the
member’s inability to perform tasks on time, to the standard and failure to maintain a level of
proficiency as a Physician. The member within his statement acknowledged and accepted
responsibility for his inability to keep up with his workload and backlog.

d. The member exercised his rights to file an Inspector General Complaint, pertaining to reprisal
by the reporting senior which was investigated and reviewed through a General Court-Martial




subj: NN USN (RET), XXX-XX S

Convening Authority (GCMCA), Article 138 hearing. Per Enclosure (1), the GCMCA concluded
that the member’s complaint lacked merit and no relief was warranted. The Assistant Secretary
(Manpower and Reserve Affairs) concurred with the GCMCA that no relief was

of the Navy (Manpower and Rescrve Attairs) concurred with the GUMCA that no relief was
warranted. PERS-32 also agrees that “No relief is merited” as the fitness report was prepared in
accordance with reference (a). :

e. In reviewing petitions that question the exercise of the reporting senior’s evaluation
responsibilities, we must determine if the reporting senior abused his/her discretionary authority.
PERS-32 cannot comment on intent of the fitness report comments or what
input she received just the foundational elements of the fitness report as they apply to the
instruction. The reporting senior is charged with commenting on the performance or
characteristics of each member under his’her command and determine what material will be
included in a fitness report. The comments and performance trait marks assigned on a report are
at the discretion of the reporting senior. The evaluation of a member’s performance and making
recommendations concerning suitability for appointment and assignments are the responsibility
of the reporting senior. For us to recommend relief, the petitioner has to show that either there is
no rational support for the reporting senior’s action or that the reporting senior acted for an
illegal or improper purpose. Nothing in the member’s petition indicated the reporting senior
acted for illegal or improper purposes or that the fitness report lacked rational support.

f. The member does not prove the fitness report to be in error.

3. We recommend the member's record remain unchanged. /

CLARENCE E. CARVER
By Direction




PELI ON FOR CORRECTION OF MiLITARY RECORD
2% NS OF TITLE 10, U.S. CODE, SECTION 1552
ase S on reverse side BEFORE completing this application. ) N

OMB No. 0704-0003

The public reporiing burden for this collection of information s estmated to average 30 minides pes response, includi " W b A » skarchiwfexisting data sources, gathering

and malntaining the dala neaded, and completing and reviewing the coltection of information. Send comments req g the b Werrdie or any other aspect of this collection of information,

including suggestions for feducing the burden, 1o the Department of Defense, Executive Sarvices Direclorate, Inforrha anggemant Division, 1155 Defense Pentagon, Washington, DC 20301-1155
ithstanding any ether provision of law, no pareon shall be subje a

(0704-6003). Respondants should be aware that notw panakty for faifing to comply with a eollection of information if it doas nat
APPROPRIATE ADDRESS ON THE BACK OF THIS PAGE.
ROUTINI

display a currently valid OMB eontrot number,
PLEASE DO NOT RETURN YOUR COMPLETED FORM TO THE ABOVE ORGANIZA _
PRIVACY ACT STATEMEN
AUTHORITY: Title 10 US Code 1552, EC 9397. NRZO!&QOOZ3_5L
iy e The omn i esd by Boatd omom o ey | DISCLOSuRe: wounan: noweve,aur o prvid eriing
pertinent information in making a determination of relief through information may impede processing of this application. The request for

; e Social Security number is strictly to assure proper identification of the
correclion of a miitary record. individua! and appropriate records.

1. APPLICANT DATA (Ths psrson whose record you are requesting to be corrected.)
a. BRANCH OF SERVICE (Xone) | [ ARMY X | navy | AIR FORCE | {mARINE corps

b. NAME inn“ii i ' ﬁ'ddre Initiaf) c. FKESGER“%%R LAST d. SERVICE NUMBER (If appiicable)

2-PRESENT STATUS WITH RESPECT TO THE | 3. TYPE OF DISCHARGE(f by court-martial, state

COAST GUARD

4. DATE OF DISCHARGE OR RELEASE
ARMED SERVICES (Active Duty, Resarva, the lype of court.} FROM ACTIVE DUTY (YYYYMMDD)
National Guard, Retired, Discharged, Deceased)
etired Honorable 20130701

5, 1 REQUE&‘éT FHE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED: (Entry required)

See attached. Fiii/&/ Fri, (2,130 /M Stipe CGR Sef 54s

6. | BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: (Eniry required)
See attached.

7. ORGANIZATION AND APPROXIMATE DATE (yYyyMMDD) AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECCRD
OCCURRED(Entry requied)  Naval Health Clinic Cherry Point, 20071113

8. DISCOVERY OF ALLEGED ERROR OR INJUSTICE

a. DATE OF DISCOVERY b. IF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
{(YYYYMMDD) S BOARDhSel-IdOULD FIND IT IN THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION,
ee attac -
20121104

9. IN SUPPORT OF THIS APPLICATION, | SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCUMENTS: (I military documents or medical
records are pertinent fo your case, please send copies. If Veterans Affairs records are pertinent, give regional office location and ¢laim number.}
See attached. '

10. | DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, | X [YES. THE BOARD WILL NO. CONSIDER MY APPLICATION
D.C. (At no expense to the Govemment) (X ons) DETERMINE IF WARRANTED. BASED ON RECORDS AND EVIDENCE.

DDRESS (inciude ZIP Code) | b. TELEPHONE {nclude Area Code) BIBISHOEN |

¢. E-MAIL ADDRESS

d. FAX NUMBER (Include Area Code_:

12. APPLICANT MUST SIGN IN ITEM 15 BELOW., If the record in question is that of a deceased or incompetent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY‘THE APPLICATION. I the application is signed by other than the applicant, indicate

the name (print) and relationship by marking one box below.,
|spouse [ | wiow | | wioower [ | NEXTOFKIN [ | LEGAL REPRESENTATIVE [} orHER (speciny

13.a. COMPLETE CURRENT ADDRESS {Include ZIP Cade) OF APPLICANT OR PERSON{ b. TELEPHONE {include Area Code)
1 E (Forward notification of alf changes of address.)

F

¢. E-MAIL ADDRESS

d. FAX NUMBERY/jwiude Area Code)

14.1 MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE 'C) Cﬁsﬁr NAUMEER
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (U S. Code, Title 18, 92/"0 wiits int this space.)
Sections 287 end 1001, provide that an individual shall be fined under this titfe or imprisoned nol more than 5 years, or both.} /V 7 0
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DEPARTMENT OF THE NAVY
NAVY PERSONNEL COMMAND
5720 INTEGRITY DRIVE
MILLINGTON TN 38055-0000

1610
PERS-32
7 May 2015

MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTION OF
NAVAL RECORDS

via: PERS/BCNR Coordinator (PERS-3C)
Subj; INEEENON . SN (RET), xxxX-xx N
Ref: (a) BUPERSINST 1610.10A {(EVALMAN)

Encl: (1) BCNR File NR 7351-14 wo/Service record

1. Enclosure (1) is returned. The member requests the removal of his fitness report for the
period of 01 November 20006 to 31 October 2007,

2 Based on our review of the material provided, we find the following;

a. A review of the member’s headquarters record revealed the fitness report in question to be
on file. The fitness report was signed by the member acknowledging the contents of the fitness
report and his right to submit a statement. The member indicated on the fitness report that he

intended to make a statement.  The member’s statement and the reporting senior’s endorsement
are present in the file.

b. The fitness repori in question is a Periodic/Regular report ending 31 October 2007. The
member alleges the fitness report is an incomplete and inaccuratc characterization of his

performance, including final recommendations against promotion and retention on active duty
and should be removed.

c. The fitness report is a valid report. The reporting senior was required to submit the fitness
report for the member’s Periodic report period. Reference (a), Chapter 1, page 1-17, block 41 —
COMMENTS ON PERFORMANCE, requires a reporting senior to comment on a “Significant
Problems (SP)” promotion recommendation. Reference (a), Chapter 13, page 13-5, subparagraph
13-11 (b) — Leadership, addresses how a reporting senior may document details of particularly
strong or weak performance on a member’s evaluation report. 1t is not uncommon for members to
disagree with their reporting senior’s appraisal. In this case the reporting senior commented on the
member’s inability to perform tasks on time, to the standard and failure to maintain a level of
proficiency as a Physician. The member within his statement acknowledged and accepted
responsibility for his inability to keep up with his workload and backlog.

d. The member exercised his rights to file an Inspector General Complaint, pertaining to reprisal
by the reporting senior which was investigated and reviewed through a General Court-Martial




Subj: IO s (RET), XX X-xX

Convening Authority (GCMCA), Article 138 hearing. Per Enclosure (1), the GCMCA concluded
that the member’s complaint lacked merit and no relief was warranted. The Assistant Secretary
(Manpower and Reserve Affairs) concurred with the GCMCA that po relief was '

ot the Navy (Manpower and Reserve Attairs) concurred with the GUMUCA that no relielr was

warranted. PERS-32 also agrees that “No relief is merited” as the fitness report was prepared in
accordance with reference (a).

e. In reviewing petitions that question the exercise of the reporting senior’s evaluation
responsibilities, we must determine if the reporting senior abused his/her discretionary authority.
PERS-32 cannot comment on intent of the fitness report comments or what
input she received just the foundational elements of the fitness report as they apply to the
instruction. The reporting senior is charged with commenting on the performance or
characteristics of each member under his/her command and determine what material will be
included in a fitness report. The comments and performance trait marks assigned on a report are
at the discretion of the reporting senior. The evaluation of a member’s performance and making
recommendations concerning suitability for appointment and assignments are the responsibility
of the reporting senior. For us to recommend relicf, the petitioner has to show that either there is
no rational support for the reporting senior’s action or that the reporting senior acted for an
illegal or improper purpose. Nothing in the member’s petition indicated the reporting senior
acted for illegal or improper purposes or that the fitness report lacked rational support.

f. The member does not prove the fitness report to be in error.

2. We recommend the member's record remain unchanged. ’

CLARENCE E. GARVER
By Direction




PELI{ ON FOR CORRECTION OF MILITARY RECORD
NS OF TITLE 10, U.S. CODE, SECTION 1552 PMB No. 0704-0003
ase on reverse side BEFORE completing this application.) [
The public reporting burden for this collection of informatian is estimated 1o average 30 minutes per response, includin " ‘,wr trutton®: sdarchnefexisting data sources, gathering
and maintaining the data heeded, and compieting and reviewing the coliection of information. Send comments reg b er aspect of this caliection of information,
al

b {of 1y
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including suggestions for reducing the burden, to the Department of Defense, Execulive Services Directorate, inforrhet gement Division, 1155 Defense Pentagon, Washington, DC 20301-1155

(0704-0003). Respondents shauld be aware that rotwithstanding any other pravision of law, no person shall be subje anyf penalty for failing to comply with a coliection of information if it does not
display a eurrently valid QMBS controt number.

PLEASE DO NOT RETURN YOUR COMPLETED FORM TO THE ABOVE ORGANIZA®

APPROPRIATE ADDRESS ON THE BACK OF THIS PAGE. _

PRIVACY ACT STATEMEN
AUTHORITY: Title 10 US Code 1552, EO 9397. ROUTINI NR20140007351 _
PRINCIPAL PURPOSE: To initiate an application for correction of . . o e
military record. The form is used by Boars members for review of DISCLOSurcc. vowniary, nowever, failure to provide identifying
pertinent information in making a determination of relief through information may impede processing of this application. The request for
correction of a military record. Social Security number is strictly to assure proper identification of the

individual and appropriate records.
1. APPLICANT DATA (The person whose record you are requesting to be corrected.)
a. BRANCH OF SERVICE (Xone} [ | ARMY X[ Navy AIR FORCE | | maARNE corps] [ coasTGuarp
b. NAME (Prnt - Last, First Middle Initial) c. PRESENT OR LAST

d. SERVICE NUMEE i
PAY GRADE R (if applicable)
C 0d

2.- PRESENT STATUS WITH RESPECT TO THE | 3. TYPE OF DISCHARGE(if by court-martial, state 4. DATE OF DISCHARGE OR RELEASE
ARMED SERVICES (Active Duty, Reserve, the type of court ) FROM ACTIVE DUTY (YYYYMMDD)
National Guard, Retired, Discharged, Deceased)

etired Honorable 20130701
5. | REQUEST THE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED: (Enfry required)

See attached. EAlied FTI,12,13 % /M Stage PR Se/) 54s

g. I BELIF%I\J'I(':'1 THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: (Entry required}
ee attached.

7. ORGANIZATION AND APPROXIMATE DATE (YYyYMMDD) AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD
OCCURRED(Entry required) Naval Health Clinic Cherry Point, 20071113,

8. DISCOVERY OF ALLEGED ERROR OR INJUSTICE

a. DATE OF DISCOVERY
(YYYYMMDD)

20121104

b. IF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE

BOARD SHOULD FIND IT §N THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION.
See attached.

9. IN SUPPORT OF THIS APPLICATION, { SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCUMENTS: (If mifitary documents or medical
records are pertinent to your case, please send copies If Veferans Affairs records are pertinent, give regional office location and claim number.)
See attached.

¥

10. t DESIRE TO APPEAR BEFORE THE BOARD !N WASHINGTON, | >{|YES. THE BOARD WILL NO. CONSIDER MY APPLICATION
D.C. (Af no expense fo the Government) (X one) DETERMINE IF WARRANTED. BASED ON RECORDS AND EVIDENCE.

11.a. COUNSEL i/f any) NAME (f ast, First. Middle Initia) and ADDRESS (include ZIP Code) | b. TELEPHONE (Include Area Code|SlBRCRONI
¢. E-MAIL ADDRESS

d. FAX NUMBER (Inciude Area Code)—

12. APPLICANT MUST SIGN IN ITEM 15 BELOW. If the record in question is that of a deceased or incompetent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANYJHE APPLICATION. If the application is signed by other than the applicant, indicate
the name (print)

and relationship by marking one box below.

[ Ispouse [ ]wioow [ |wwower | | NEXTOFKIN [ | LEGAL REPRESENTATIVE [ | OTHER (Specify)

13.a. COMPLETE CURRENT ADDRESS (/nclude ZiP Code) OF APPLICANT OR PERSON
1 {Forward nofification of alf changes of address )

F

b, TELEPHONE (Includs Area Code}
c. E-MAIL ADDRESS

d. FAX NUMBPR)!fekyde Area Code)

14,1 MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE & ’£> CASE NUMBER
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (U5, Code, Title 18,

Wot write in this space }
Sections 287 and 1001, provide that an individual shall be fined under this tille or imprisoned not more than 5 years, or both.) ”

.
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DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS
701 5. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490

SJIN
Docket No: 9186-14

Dear NSINEDICEN -

This is in reference to your application for correction of your
naval record pursuant to the provisions of title 10 of the United
States Code, section 1552.

A three-member panel of the Board for Correction of Naval
Records, sitting in executive session, decided your application
on 16 November 2015. The names and votes of the members of the
panel will be furnished upon request. Your allegations of error
and injustice were reviewed in accordance with administrative
regulations and procedures applicable to the proceedings of this
Board. Documentary material considered by the Board consisted of
your application, together with all material submitted in support
thereof, your naval record, and applicable statutes, regulations,
and policies. 1In addition, the Board considered the advisory
opinions furnished by Navy Personnel Command (NPC)} PERS-32 dated
26 January 2015; PERS-00J dated 15 June 2015, copies of which
were previously provided to you and are enclosed. Additionally,
the Board considered your responses to the advisory opinions
dated 4 March and 23 September 2015 and Attorney at Law letter
dated 6 November 2012.

After careful and conscientious consideration of the entire
record, the Board found the evidence submitted was insufficient to
establish the existence of probable material error or injustice.
In this regard, the Board substantially concurred with the
comments contained in the advisory opinions. Specifically, that
your reporting senior was required to submit a detaching fitness
report and referencing the findings of command Inspector General
(IG) investigation was appropriate. It was determined that you
failed to uphold the Navy’s Core Values by using poor judgment and
leadership. The merits of your reprisal complaint were not fully
adjudicated due to your untimely reporting. You submitted your
complaint 11 months after being issued your adverse fitness
report, and eight months after submitting your complaint against
your command’s IG investigation.




While it was noted that your complaint was dismissed because your
reprisal allegation was untimely as a matter of law, the Board
concluded that your reporting senior’s decision to submit the
adverse report was nonetheless appropriate, and it was
administratively and procedurally correct as written and filed.
The Board found that the detaching fitness report covering the
period from 11MAYOl to 11DEC29 remain a part of your official
record. Accordingly, your application has been denied.

It is regretted that the circumstances of your case are such that
favorable action cannot be taken. You are entitled to have the
Board reconsider its decision upon submission of new and material
evidence within one year from the date of the Board’s decision.
New evidence is evidence not previously considered by the Board
prior to making its decision in your case. In this regard, it is
important to keep in mind that a presumption of reqularity
attaches to all official records. Consequently, when applying
for a correction of an cfficial naval record, the burden is on

the applicant to demonstrate the existence of probable material
error or injustice.

Sincerely,

S . PSON
Executive Director

Enclosures
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DEPARTMENT OF THE NAVY

NAVY PERSONNEL COMMAND
§720 INTEGRITY DRIVE
MILLINGTON TN 38055-0000 1610
PERS-32
26 January 2015

MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTION OF
NAVAL RECORDS

Via: PERS/BCNR Coordinator (PERS-3C)

Subj: CDR DO UsN, xXX-XX-5l
Ref: (a) BUPERSINST 1610.10C (EVALMAN)

Encl: (1) BCNR File NR 9186-14 wo/Service record

1. Enclosure (1) is returned. The member requests the removal of his fitness reports for the
period of 01 May 2011 to 29 Dec 2011.

2. Based on our review of the material provided, we find the following;

a. A review of the member’s headquarters record revealed the fitness report in question to be
on file. The fitness report was signed by the member acknowledging the contents of the fitness
report and his right to submit a statement. The member indicated on the fitness report that he
intended to make a statement. The member’s statement and the reporting senior’s endorsement
are present in the file.

b. The fitness report in question is a Detachment of Individual/Regular report ending
29 December 2011. The member alleges reprisal actions were taken against him and the fitness
report is an unfavorable personnel action (UPA) in the interest of equity, justice and accurate
account of his performance and should be removed.

¢. The fitness report is a valid report. The reporting senior was required to submit the fitness
report for the member’s permanent detachment to another command. Reference (a), Chapter 13,
page 13-5, subparagraph 13-11 (b) - Leadership, addresses how a reporting senior may document
details of particularly strong or weak performance on a member’s fitness report. In this case the
reporting senior commented on the member’s inability to uphold the Navy’s Core Values by
exercising poor judgment and leadership and was substantiated through a Commander, Navy
Recruiting Command {(CNRC) Inspector General (IG) investigation.

d. The member exercised his rights to file an IG complaint and subsequently contacted the
Chief of Naval Personnel (CHNAVPERS) office of IG, pertaining to reprisal by the reporting
senior. However, the official response on the findings or actions by the IG investigation per
enclosure 1, determined the evidence supported the findings against CDR Stocking and was
approved by higher authority. IG recommended the case be closed as the reprisal complaint was
not timely filed and no further investigation was warranted.




Subj: CDR (ECCIONE UsN, xXX-xX-

e. In reviewing petitions that question the exercise of the reporting senior’s evaluation
responsibilities, we must determine if the reporting senior abused his/her discretionary authority.
For us to recommend relief, the petitioner has to show that either there is no rational support for
the reporting senior’s action or that the reporting senior acted for an illegal or improper purpose.
Nothing in the member’s petition indicated the reporting senior acted for illegal or improper
purposes or that the fitness report lacked rational support. Per enclosure 1, CNRC IG reviewed
and denied the member’s request regarding alleged reprisal actions and removal of fitness report.
CHNAVPERS IG also concurred with CNRC IG recommendations. PERS-32 also agrees that
“No relief is merited” as the fitness report was prepared in accordance with reference (a).

f. The member does not prove the fitness reports to be in error.

3. We recommend the member's record remain unchanged.

CLARENCE E. CARVER
By Direction




15 June 2015

MEMORANDUM
From: Office of Legal Counsel, Navy Personnel Command, (PERS-001)
To: Executive Director, Board for Correction of Naval Records (BCNR)
Via: Assistant for BCNR Matters, (PERS-3C)
Subj: ADVISORY OPINION 1€O CDR(Rer) I
Ref: (a) BCNR Request for Advisory Opinion, dtd 17APR2015
(b) Memorandum for the Record, NIGHTS Case Number 201203880,

dtd 26MAR2014 :

(c) Application for the Correction of Military Records ICO CDR(Ret.)
EEESEEEOION itd 01 AUG2014 w/ Encls.

(d) 10 U.S.C. § 1552

(e) SECNAVINST 5420.193

() 10 US.C. 1034

(g) DoDD 7050.06

(h)  SECNAVINST 5370.7D

(i) Memorandum for the Executive Director, Board for Correction of

Naval Records, FERERIRE d:d 26JAN2015

1. Reference (a) was forwarded to this office for legal advisory opinion and comment,
The Board for Correction of Naval Records (BCNR) specifically requests an Advisory
Opinion (AO) from PERS-OOJ to address the “finding” in reference (b) that the reporting

senior “had knowledge of protected communications by Petitioner when he submitted the
contested report.”

2. FACTS AND ADMINISTRATIVE BACKGRQUND:

Pursuant to reference (¢), CDR(Ret.) _(“Petitioner”) requests

that BCNR exercise its equitable powers to correct his military record and remove an
adverse FITREP. From the documents contained in references (a) through (¢), the
following important events/facts/dates are gleaned:

e PRIOR TO NOV OF 2011: Petitioner was the subject of a Commander, Navy

Recruiting Command (CNRC) Inspector General (IG) investigation (Case No.
201102585).

» 07NOV2011: Petitioner was interviewed by Video Teleconference and further
issued an “e-mail” statement with regard to the CNRC/IG investigation (these
were later acknowledged as qualified “protected communications,” see below).

s 12DEC2011: The CNRC/ IG Investigation Report (Case No. 201102585) was
issued substantiating two allegations against Petitioner.




29DEC2011: (IR (NRD, Portland) issued an adverse FITREP to
Petitioner covering the period IMAY2011-29DEC2011, specifically commenting
upon the substantiated CNRC/IG investigation.

06JAN2012: Petitioner submits his “Statement in Response to Fitness Report
dated 11DEC29.”

31JAN2012: _ submits a “First Endorsement” on Petitioner’s
“Statement in Response to Fitness Report Dated 11DEC29,” which sets forth
“[based on the findings of Navy Recruiting Command IG Hotline Case #11086 of
12DECI1, both allegations were substantiated and it was clear to me
BN - ccrcised poor Judgment and leadership.”

12MAR2012: Petitioner submitted a general IG hotline complaint (Case No.
201200908) to Chief of Naval Personnel (CHNAVPERS) alleging that the
CNRC/IG investigation (Case No. 201102585) was “flawed and the Investigating
Officer was biased.” CHNAVPERS IG reviewed the CNRC/IG investigation and
determined the evidence supported the findings against Petitioner (and closed the
case on 10JAN2013, sece below).

06NOV2012: Petitioner’s attorney sends letter to “BUPERS IG” alleging a
“reprisal” complaint on behalf of Petitioner (see below).

07NOV2012: Prior to the completion of CHNAVPERS IG investigation (Case
No. 201200908), Petitioner “contacts” the IG office of CHNAVPERS and alleges
that his prior FITREP was improperly issued in reprisal to protected
communications. Accordingly, a new “Whistleblower Reprisal” (Case No.
201203880) case was opened.

01JAN2013: Petitioner retires from active duty.

10JAN2013: CHNAVPERS IG closed CHNAVPERS IG investigation (Case No.
201200908) and provided Petitioner with the results of the review.

26FEB2013: Petitioner was interviewed by CHNAVPERS IG with regard to his
“reprisal” complaint (Case No. 201203880).

8MAR2013: Record of Preliminary Inquiry (P1) into Allegation of Military
Whistleblower Reprisal (Case No. 201203880) was issued. Petitioner was
advised that his complaint ostensibly had no merit because it lacked a covered
“protected communication” to investigate. Thereafter, Petitioner “withdrew” his
complaint. It was further noted that the complaint was not timely reported under
governing authority. Accordingly, Whistleblower Reprisal (Case No. 201203880)
was closed.

26MAR2014 : Per reference (b), a correction (of sorts) to the Whistleblower
Reprisal (Case No. 201203880) was issued by and through a “Memorandum Jfor
the Record.” This Memorandum acknowledges that there were, in fact, protected
communications made by Petitioner which were covered by regulations.
Petitioner, therefore, was incorrectly advised about this matter by the
CHNAVPERS IG. Nonetheless, no further investigation was deemed warranted
because the reprisal allegation was untimely in accordance with governing
directives. According, the case investigation closure was basically affirmed on
these aforementioned grounds.

01AUG2014 : Petitioner files his “Application for Correction of Military Record”
with BCNR.




1SDEC2014 : BCNR requests an Advisory Opinion (AO) from PERS-3C.
26JAN2015 : PERS-3C issues its AO.

0SFEB2015 : BCNR serves Petitioner with a copy of the AO from PERS-3C.
04MAR201S: Petitioner files his “response” to the AO from PERS-3C.
17APR2015: BCNR requests an AO from PERS-Q0J.

3. STANDARD OF REVIEW:

Reference (d) authorizes and grants broad and plenary power to the Secretary of
the Navy to correct a servicemember’s naval record when “necessary to correct an error
or remove an injustice,” Reference (e) implements the Navy’s BCNR review process.
Pursuant to reference (d), an application for correction of a naval record will not be
granted unless the record itself contains or an Petitioner provides “substantial evidence”
which persuades BCNR that he or she was the victim of an error or injustice. Absent such
cvidence, BCNR will presume that the Navy authorities have properly discharge their
official duties and the application will be denied.

4. ISSUES PRESENTED:

In light references (a) through (c), there appears to be two basic questions for
resolution as follows:

a. Is Petitioner entitled to relief as a matter of law pursuant to the “findings”
contained in reference (b)?

b. Is there an equitable basis to provide relief to Petitioner based upon the facts of
the case before BCNR?

5. ANALYSIS:

a. As a matter of law, is Petitioner entitled to relief?

In reference (c), Petitioner basically alleges that “—improperly
acted upon protected communications (PC), making the subject Fitness Report an

unfavorable personnel action (UPA),” Accordingly, reference (a) ostensibly requests
whether there is a finding in in reference (b) which substantively binds the current BCNR
review from a legal perspective.

Review of reference (b) does not support any legal conclusion that EISISHSHEEE
EREEENSN o cted improperly or under the guise of “reprisal.” Specifically, reference (b)
acknowledges that protected communications by Petitioner were made during the course
of the prior CNRC/IG investigation and that the Commodore had knowledge of such
statements. However, it must be stressed that no further investigation was conducted on
Petitioner’s “reprisal” complaint. Moreover, there was absolutely no determination of
“reprisal” whatsoever and the merits of Petitioner’s “reprisal” complaint were never fully

adjudicated due to the procedural bar of untimely reporting.




Petitioner’s complaint was ostensibly dismissed without substantive investigation
because the reprisal allegation was untimely as a matter of law. Accordingly, Petitioner’s
current claim that there was a “finding” of reprisal, be it direct or implied, is without
merit and should be rejected.

Even assuming for argument that Petitioner’s reprisal complaint was timely made,
it remains that pursuant to references (f) through (h), there can be no “reprisal” if the
evidence shows that the personnel action (i.e., the adverse FITREP) would have been
taken if the protected communication had not been made. In this case, it is not disputed
that ENSNSSNEERENEE - oiven a substantiated CNRC/IG report on Petitioner and
specifically took adverse action in response to these substantiated findings. Other than
speculation and conjecture, Petitioner offers no substantive evidence that the adverse
action taken by the Commodore was due to a reprisal animus (and not the substantiated
findings before the Commodore as stated). It should be noted that the CNRC/IG
investigation was itself investigated by the CHNAVPERS IG and basically affirmed.

Further, Petitioner was afforded administrative relief to address the adverse
remarks as a matter of record by filing his “Statement in Response to Fitness Report
Dated 11DEC29.” Finally, the remarks in reference (i) appear correct and appropriate.
Accordingly, I see no basis to grant relief as a matter of law pursuant the very limited
“findings” of reference (b) and/or the allegations of “reprisal” (be it direct or inferred) in
reference (c).

b. Is there an equitable basis to provide relief to Petitioner?

Generally speaking, an “injustice” is “unfairness” or “the state of not being fair or
just.” In his application, Petitioner basically advances numerous arguments (i.e.,
“injustices™) in support of his request that BCNR grant relief by effectively recognizing
that the CHNAVPERS IG (201102585) report was wrong or improperly conducted (and
therefore any adverse action in response to this report was equally wrong or unjust).

As the law grants, and implicitly imposes a duty upon, the BCNR to review such
“injustice” arguments, Petitioner’s arguments should be considered and given whatever
weight the BCNR deems appropriate under its statutory and regulatory authority to
consider matters “necessary to correct an error or remove an injustice” pursuant to
references (d) and (e).

The equitable powers granted to the BCNR are broad, but whether the BCNR
elects to exercise these powers is a different matter. Given the facts of this case, 1 would
recommend that the BCNR give due consideration to Petitioner’s plea for relief under
principles of equity to correct an “injustice,” but that ultimate decision lies within the
sound discretion of the board after full consideration of the facts and circumstances of the
individual case.

To the extent that Petitioner now claims that the procedural bar to adjudicating his
“reprisal” claim should be ignored by BCNR as a matter of “equity,” I would once again




counsel the BCNR to consider and give this argument whatever weight it deems
appropriate.

6. RECOMMENDATION.

Petitioner is not entitled to relief as a matter of law, but it is within the sound
discretion of BCNR to either grant or deny Petitioner’s claim for relief pursuant to its
plenary power to “remove an injustice.”

CAPT ) /e e e ff

/ra\ M. Holley
CAPT, JAGC, USN

FOR OFFICIAL USE ONLY-PRIVACY SENSITIVE-ATTORNEY WORK
PRODUCT

Any misuse or unauthorized disclosure may result in both civil and criminal penalties.
This memorandum is a privileged communication protected from disclosure as Attorney-
Client Work Product and may not be released to anyone but the addressee without the
cxpress approval of the Office of Legal Counsel.




. DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

701 S. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2480

SIN:ks
Docket No: NR11252-14
12 January 2016

From: Chairman, Board for Correction of Naval Records

To: Commandant of the Marine Corps
Subj: REVIEW NAL RECORD OF ssoT PEEEEDIOEEE -
XXX-XX .
Ref: (a) 10 U.s.C. 1552
Encl: (1) Copy of approved Report of Proceedings w/o
attachments

(2) Copy of letter to Subject

1. In accordance with reference {a), the Board for Correction
of Naval Records has reviewed allegations of error and injustice
in Subject’s naval record.

2. The designated representative of the Assistant Secretary of
the Navy for Manpower and Reserve Affairs has reviewed the
proceedings of the Board and approved the recommendation for
corrective action as set forth in enclosure (1).

3. Regulations approved by the Secretary of the Navy require
that Subject’s naval record be corrected, where appropriate, in
accordance with the approved recommendation of the Board.

4. It is requested that this Board be furnished a copy of any
correspondence relating to the approved recommendation.

By direction




JEFPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS
701 5. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-24%0

SJIN
Docket No: 11252-14
12 January 2016

From: Chairman, Board for Correction of Naval Records

To: Commandant of the Marine Corps

Subj: REVIEW NAVAL RECORD OF $soT DNEISEROICOENN Usvc,
XXX-XX - .

Ref: (a) 10 U.s.C. 1552

Encil: DD Form 149% with attachments

IGMC Case $#12767

Commander 4th Marine Aircraft Wing ltr 5800 SJA/mab
dtd 8 Oct 15

(1)
(2) Case Summary
(3)
(4)

1. Pursuant to the provisions of reference (a), Petitioner, an
enlisted member of the Marine Corps, filed enclosure (1} with
this Board requesting, in effect, that her record be corrected by
removing adverse fitness reports covering the period from
20131001 to 20140331 and from 20140401 to 20140529. Additionally
she also requested the removal of two Page 11 {(administrative
remarks) counseling and rebuttal statements dated 20140329 and
20140523 from her Official Military Personnel File (QMPF).

2. The Board, consisting of

reviewed Petitioner's allegations of error and injustice on

16 November 2015, and pursuant to its regulations, determined
that the corrective action indicated below should be taken on the
available evidence of record. Documentary material considered by
the Board consisted of the enclosures, naval records, and
applicable statutes, regulations and policies. In addition, the
Board considered the enclosures (3) and (4).

3. The Board, having reviewed all the facts of record pertaining
to Petitioner's allegations of error and injustice finds as
follows:

a. Before applying to this Board, Petitioner exhausted all
administrative remedies available under existing law and
regulations within the Department of the Navy.

b. Enclosure (1) was filed in a timely manner.

c¢. On 29 March 2014, Petitioner was issued a Page 11 adverse
counseling regarding her trend of inappropriate, disrespectful,
and insubordinate communication with senior personnel. She was
given recommendations for corrective action and warned that




SIN
Deocket No: 11252-14

failure to take corrective actions could result in administrative
discharge action. Petitioner elected to submit a rebuttal
statement. On 30 May 2014, Petitioner signed an adverse fitness
report covering the period from 20131001 to 20140331 reflecting
her deficiencies outlined in the Page 11 counseling she received
on 29 March 2014. Petitioner received another adverse fitness
report covering the period from 20140401 to 20140529 regarding
her failure to complete routine training in a timely manner, that
she required supervision and assistance, and her lack of
communication skills. On 23 May 2014, Petitioner was issued a
Page 11 counseling regarding her failure to be at her appointed
place of duty (muster time) for a command unit hike. Again, she
was given recommendations for corrective action and warned that

failure to take corrective action could result in administrative
discharge action.

d. On 15 May 2014, Petitioner filed a complaint of alleged
reprisal with the Inspector General of the Marine Corps (IGMC)
against members of her chain of command. She believed that she
received the adverse fitness reports and two Page 11 counseling’s

in reprisal of her attempts to request mast, equal opportunity
and IG complaints,

€. On 26 August 2015, the IGMC forwarded a letter to
Petitioner that stated, in part, that their investigation had
been completed regarding her complaint of reprisal under Title
10, United States Code, Section 1034 (U.8.cC. 1034), “Protected
communications; prohibition of retaliatory personnel action,”
implemented by DoD Directive 7050.06, *Military Whistleblower
Protection.” Her complaint was substantiated, and she was
provided a redacted copy of the investigation.

f. On 8 October 2015, the Commander, 4th Marine Aircraft
Wing submitted an endorsement letter to Petitioner’s application
recommending that her adverse fitness reports covering the period
from 20131001 to 20140331 and two Page 11 entries dated 20140329
and 20140529 be removed from her OMPF based on the IGMC's
substantiated reprisal.

g. The Board also believes the adverse fitness report
covering the period from 20140401 to 20140529 should also be
removed from Petitioner’s OMPF along with the rebuttal statements
accompanying Page 11 entry dated 20140329 and 20140529,
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CONCLUSTION:

Upon review and consideration of all the evidence of record, and
especially in light of enclosure (3) and (4), the Board concludes
that Petitioner's request warrants full relief.

RECOMMENDATION:

a. That Petitioner's naval record be corrected by removing
the adverse fitness reports covering the period from 20131001 to
20140331 and from 20140401 to 20140529.

b. That Petitioner’s naval record be corrected by removing
Page 1l counseling and rebuttal statements dated 20140329 and
20140523 from her Official Military Personnel File {OMPF).

€. That any material or entries inconsistent with or
relating to the Board’s recommendation be corrected, removed or
completely expunged from Petitioner’s record and that no such
entries or material be added to the record in the future.

4. Pursuant to Section 6(c) of the revised Procedures of the
Board for Correction of Naval Records (32 Code of Federal
Regulations, Section 723.6(c)) it is certified that a quUoOTruUm was
present at the Board’'s review and deliberations, and that the
foregoing is a true and complete record of the Board’'s
proceedings in the above entitled matter.

Recorder

5. Pursuant to the delegation of authority set out in Section
6{e) of the revised Procedures of the Board for Correction of
Naval Records (32 Code of Federal Requlation, Section 723.6(e))
and having assured compliance with its provisions, it is hereby
announced that the foregoing corrective action, taken under the
avthority of reference (a), has been approved by the Board on
behalf of the Secretary of the Navy.

SCOTT F. THOMPSON
Executive Director




DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

701 5. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2430

SIN:ks
Docket No. NR11252-14
12 January 2016

Dear Staff Sergeant _:

This is in reference to you application for correction of his
naval record pursuant to the provisions of Title 10, United
States Code, Section 1552.

The final decision in your case is set forth in the Board's
report of proceedings, a copy of which is enclosed. The
approved changes to his naval record will be made by the
Commandant of the Marine Corps (CMC), Code MMSR3, Headquarters,
United States Marine Corps, 3280 Russell Road, Quantico, VA
22134-5103. Please wait at least 180 days from the date of this
letter before contacting CMC about the status of your case.

+

Sincerel

By direction

Enclosure

Copy to:
CMC
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. APPLICATION FOR CORRECTION OF MILITARY RECORD OMB No. 0704-0003
63 NDER THE PROVISIONS OF TITLE 10, U.S. CODE, SECTION 1552 OMB approval expires
{Please read instructions on reverse side BEFORE completing this application.) Oct 31, 2014

The pulic reporting burden for this collection of information 1s esumated o average 30 minutes per respense, including the tme for reviewing inslructons, searching existing data scurces. gathering
and maintaining the data needed, and compietirg and reviewing ihe collection of information. Serd comments regarding this Surden estimate or any other aspect of this collection of informaton,
including suggestions for reducing the burden, to the Denartment of Defense, Exacutiva Sennces Directorate, Information Management Division, 4 Mark Center Crive, Suite 02G09, Alexandria, VA

22350-3100 (0704-0003). Respordents should be aware that fnetwithstanding ary other provision of law, no persen shall be subiect to any peralty tor failing to comply with a collection of infarmation f it
dees not disptay a currently valid OME control rumber,

PLEASE DO NOT RETURN YOUR COMPLETED FORM TQ THE ABOVE ORGANIZATION. RETIIRN CAMBI FTEN EARM T TUE
APPROPRIATE ADDRESS ON THE BACK OF THIS PAGE,

PRIVACY ACT STA ‘
AUTHORITY: 10 U.S.C. 1552, and E.O. 9397, as amended {SSN). RO L
PRINCIPAL PURPOSE(S): Toinitiate an application for correction of hitg Hi: H . oLl - on

military record. The form is used by Board members for review of

pertinent information in making a determination of relief through glfg s
correction of a military record. Completed forms are covered by 53 Tal
correction of military records SORNs maintained by each of the Services it

or the Defense Finance and Accounting Service. SR P sy e

1. APPLICANT DATA (The person whose record you are requesting to be correctad }

a. BRANCH OF SERVICE (Xone) | | ARMY [ NAvY | AIR FORCE | X]| MarRNE corps] — TcoasT Guarp

W.’dd!e tnitial) c. ;ﬁ%&{é}%ﬁ LAST d. SERVICE NUMBER (if applicable) |e. SSN
3 -5 bUS.C. | pUSC. |

2. PRESENT STATUS WITH RESPECT TO THE [ 3. TYPE OF DISCHARGE(if by court-martial, state 4. DATE OF DISCHARGE OR RELEASE
ARMED SERVICES (Active Duty, Reserve, the lype of court.) . FROM ACTIVE DUTY (YYYYMMDO)
National Guard, Relired, Discharged, Deceased)

Active Duty
5. IREQUEST THE FOLLOQWING EEROR ORJNJUSTICE IN THE RECORD BE CORRECTED: (Entry required)
Ang col Ha f GE S ame {gic

6105 dated 03/29/2014Enclosure 1), (CH) Fitness Report dated 03/31/2014 (Enclosure 2), and (TR) Fitness Report dated
05/29/2014 (Enclosure 3), and Page 11 dated 05/23/2014 (Enclosure 4),

and_robiifn] did 2 My 1y

6. | BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: {Entry required)

I believe the above items are direct reprisals from the Request Mast that T filed on or about 03/31/2013 {Enclosure 5), EO Complaint
that I filed on or about 02/27/2014 (Enclosure 6), Request Mast that I filed on or about 02/27/2014 {(Enclosure 7), 1G Complaint
that I filed on or about 05/19/2014 (Enclosure 8) and Request Mast to Commanding General of 4th MAW that I filed on or about
053/19/2014 (Enclosure 9),

7. ORGANIZATION AND APPROXIMATE DATE (YYYYMMDD) AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD

QCCURRED(Entry required}
8. DISCOVERY OF ALLEGED ERROR OR INJUSTICE
a. OATE OF DISCOVERY b. IF MORE THAN THREE YEARS SINCE 'I.'HE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
{YYYYMMDD) BOARD SHOULD FIND IT IN THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION.
20140329

9. IN SUPPORT OF THIS APPLICATION, | SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCUMENTS: {If military documents or medical
records are pertinent {o your case, Please send copies. If Veterans Afairs records are pertinent, give regional office focation and claim number.}
Please see attachments continued on supplemental page and Summary of events.

10. 1 DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, | 3X|vES. THE BOARD WILL NO. CONSIDER MY APPLICATION
D.C. (At no expense fo the Government) (X one) DETERMINE IF WARRANTED. BASED ON RECORDS AND EVIDENCE.
11.a, COUNSEL (17 any) NAM ot o m 1P Code) | b. TELEPHONE (Include Area Coce) ERBICHONE |

c. E-MAIL ADDRESS

d. FAX NUMBER (Include Area Code) ﬁ

12, APPLICANT MUST SIGN IN ITEM 15 BELOW. If the record in question is that of a deceased or incompetent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE APPLICATION. f the application is signed by other than the applicant, indicate

the namae (print)

and relationship by marking one box below.

_[spou55| | wipow [ |wioower | INEXTOFKIN' | LEGAL REPRESENTATIVE | | OTHER (Specify)

13.a. COMPLETE CURRENT ADDRESS (include ZiF Code) OF APPLICANT OR PERSON| b, TELEPHONE (Include Area Code)
IN ITEM 12 ABOVE (Forward notification of al changes of address.) c. E-MAIL ADDRESS

d. FAX NUMBER (Include Area Code)

14. | MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE CASE NUMBER
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (U S, Code, Title 13, (Do not write in this space }
Sections 287 and 1001, provide that an individual shail be fined under this litle or imprisoned nof more than 5 years, or bath.}

15. SIGNATUREApplicant mi i 16. DATE SIGNED -
(YYYYMMDD) ‘ |O

EIo ALV

DD FORM 149, NOV 20 PREVIOUS EDITION IS OBSCLETE.

Adobe Designer 80




DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

701 8. COURTHOUSE RQAD, SUITE 1001
ARLINGTON, VA 22204-2490

JDR
Docket No: 809-15

AUG 2 9 2016

Dear (N

This is in reference to your application for correction of your naval record pursuant to the
provisions of title 10 of the United States Code, section 1552.

Although your application was not filed in a timely manner, the Board found it in the interest of
justice to waive the statute of limitations and consider your application on its merits. A three-
member panel of the Board for Correction of Naval Records, sitting in executive session,
considered your application on 22 J anuary 2016. The names and votes of the members of the
panel will be furnished upon request. Your allegations of error and injustice were reviewed in
accordance with administrative regulations and procedures applicable to the proceedings of this
Board. Documentary material considered by the Board consisted of your application, together

with all material submitted in support thereof, your naval record, and applicable statutes,
regulations, and policies.

Board regulations state that personal appearances before the Board are not granted as a right, but
only when the Board determines that such an appearance will serve some useful purpose. The

Board determined that a personal appearance was not necessary and considered the case based on
the evidence of record.

After careful and conscientious consideration of the entire record, the Board found the evidence
submitted was insufficient to establish the existence of probable material error or injustice.

You enlisted in the Marine Corps, began a period of active duty on 13 March 1972, and served
without disciplinary incident for about a year. However, on 19 April and 28 November 1973,
you received nonjudicial punishment (NJP) for two periods of being absent from your appointed
place of duty and failure to obey a lawful order. On 9 December 1973, you received NJP for
sleeping on post. On 19 ] anuary 1974 you were convicted by special court-martial (SPCM) of
two specifications of willful disobedience of a lawful order and being disrespectful in language.
You received NJP on 2 March 1976 for being absent from your appointed place of duty and
disobedience of a lawful order. On 31 March 1976, at the end of your active obligated service,
you were released from active duty with a general, under honorable conditions characterization
of service. Character of service is based, in part, on proficiency and conduct averages which are




computed from marks assigned during periodic evaluations. Your proficiency and conduct
average marks were 3.6 and 3.9, respectively. An average of 4.0 in conduct was required at the
time of your separation for a fully honorable characterization of service.

The Board, in its review of your entire record and application, carefully weighed all potentially
mitigating factors, such as your record of service, your desire to upgrade your discharge, and
your assertion that you were the whistleblower on the contaminated water at Camp Lejeune.
Neverthelcss, the Board concluded these factors were not sufficient to warrant recharacterization
of your discharge, given the seriousness of your misconduct which resulted in four NJPs and a
SPCM conviction. Regarding your assertion of being the whistleblower on the contaminated
water at Camp Lejeune, the Board considered your assertion under applicable rules and
concluded that, without any substantiating documents, your assertion is not valid. Further,
Public Law 112-154, Honoring America's Veterans and Caring for Camp Lejeune Families Act
of 2012, requires the Veterans Administration to provide health care to Veterans with one or
more of 15 specified illnesses or conditions. You should contact the nearest office of the
Department of Veterans A ffairs (DVA) concerning your right to apply for benefits or appeal an
earlicr unfavorable determination. F inally, the Board concluded that your average proficiency
and conduct marks would not have been sufficient for a fully honorable characterization given
your misconduct. The Board believed that you were fortunate to complete your obligated service
and receive a general characterization of service rather than being processed early and receiving
a less favorable discharge. Accordingly, your application has been denied.

It is regretted that the circumstances of your casc are such that favorable action cannot be taken.
You are entitled to have the Board reconsider its decision upon submission of new and material
evidence within one year from the date of the Board’s decision. New evidence is evidence not
previously considered by the Board prior to making its decision in your case. In this regard, it is
important to keep in mind that a presumption of regularity attaches to all official records.
Consequently, when applying for a correction of an official naval record, the burden is on the
applicant to demonstrate the existence of probable material error or injustice.

Sincerely,

ELIZABETH A. HILL
Executive Director
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DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

701 5. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490

JSR
Docket No: NR1270-165
3 June 2015

pear NG

This is in reference to your application for correction of your
naval record. You requested promotion to lieutenant.

Your application states that the portion of your request
regarding an end of tour award is pending investigation by the
CNIC Inspector General. The result of that investigation would
be useful to the Board in reviewing your application.
Accordingly, your case is administratively closed. When the
investigation has been completed, you may ask that your case be
reopened. If you do request that your case be reopened, please
provide a copy of the completed investigation, as well as a
complete copy of the report of investigation of Navy Hotline

Complaint 201101294, a portion of which you submitted with your
application.

Sincerely,

By direction
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1. APPLICANT DATA (The person whose record you are requesting to be comracted.)

a. BRANCH OF SERVICE (Xons) | | ARMY Xj NavY I | arForce |  |marINECORPS| | COASTGUARD
—_ irst, Middle Initi c. PRESERT ORLAST -
b. NAME {Print - Last, First, Middle initial} PAYGRADE d. SERVICE NUMBER (if applicable] | e. SSN
—_——— = —
2. PRESENT STATUS WITH RESPECT TO THE |2, TYPE OF DISCHARGE(¥ by court-martial, state 4, DATE OF DISCHARGE OR RELEASE
ARMED SERVICES (Active Duty, Reserve, the type of court ' ’ YYYY,
National Guard, Retired, Discharged, Deceased) ype of court) ” 3 N R FROM ACTIVE DUTY ¢ MMDD)
Active Duty Involuntary Separation 20150131

5. | REQUEST THE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED AS FOLLOWS: {Enfry requirec}

(1) Fitness Reports for periods ending 31 Jan 2011 and 31 Jan 2012 displayed no progression even though reports indicate in Block 41 my

performance was exceptional (even under duress).

{2) These unjust Fitness Reports did not reflect true exceptional performance traits therefore promotion board members could not fairly consider

my record in 2011 or 2012.

(3) T would like my record reviewed for promotion to Lieutenant Commander and back dated as the BCNR Board deems appropriate and recalled

to Aetive Duty (if required) considering Fnd of Service, Involuntary Separation is effective 31 January 2015,

(4) Command did not provide an end of tour award deserving based on excellent performance. This leadership response s consistent with the

substantiated reprisal cq?;iaim. This part of the complaint was recently submitied to CNIC IG in September 2014 and is still under investigation.
£l F{0g-15 CHE Lephdet 3¢ Corremi/y USNR

6. | BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: (Entry required)

T believe even though the performance of my duties were exceptional according to Block 41 (Filness reporis 2011, 2012) and displayed

improvement, the performance traits revealed no improvement due to substantiated allepations against Naval Base Ventura County leadership

determining the Depariment of Defense 7050.06, Militacy Whistleblower Protection was violated according to investigation completed by Navy

Installations Command Inspector General (CNIC IG). BLUF: Substantiated reprisal led to unjust Fitness Reports, no end of tour award, deflating

performance and ability to fairly compete with peers for promotion.

a. 1S THiS A REQUEST FOR RECONSIDERATION YES | b, IFYES, WHAT WAS THE DOCKET NUMBER? | ¢. DATE OF THE DECISION
OF A PRIOR APPEAL? x| NO

7. ORGANIZATION AND APPROXIMATE DATE (YYYYMMDD} AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD
OCCURRED (Entry required) February 2011 and Febrvary 2012

8. DISCOVERY OF ALLEGED ERROR OR INJUSTICE

a. DATE OF DISCOVERY | b. IF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
(YYYYMMDD) BOARD SHOULD FIND IT IN THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION.
CNIC TG did not contact me with results of my claim so [ sought Congressional assistance in August 2014, Navy [G did
20150107 not release results to my Congresswoman until 07 JAN 2015 (5 months fater).

9. IN SUPPORT OF THIS APPLICATION, | SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCUMENTS: (if military documents or medical
records are pertinent to your case, please send copies. If Veterans Affairs records are pertinent, giva regional office locetion and cfaim number.}

Fimess Reports from 2010, 2011 & 2012, Letter from DON, Naval Inspector General dated 07 JAN 2015 and the first two pages of the investigation

revealing the allegations were substantiated.

10. ! DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, YES. THE BOARD WiLL NO. CONSIDER MY APPLICATION
D.C. {At no expense to the Govemnmen) (X one) DETERMINE IF WARRANTED. BASED ON RECORDS AND EVIDENCE.

11.a. COUNSEL (i any) NAME (Lsst, First, Middle initial) and ADDRESS (include ZIP Code) | b. TELEPHONE {Include Area Code)

None c. E-MAIL ADDRESS

d. FAX NUMBER (Include Area Code)
o. | WOULD LIKE ALL CORRESPONDENCE/DOCUMENTS SENT TO ME ELECTRONICALLY, | X| YES | [wo

12, APPLICANT MUST SIGN IN ITEM 15 BELOW. If the record in guestion is that of a deceased or incompetent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE APPLICATION. If the application Is signed by other than the applicant, indicate

the name (print) and relationship by marking one box below.

| SPOUSE I | WIDOW I WIDCWER l l NEXT OF KIN l LEGAL REPRESENTATIVE ‘ lOmER (Specify)
13.3. COMPLETE CURRENT ADDRESS (include ZIP Code) OF APPLICANT OR PERSON| b, TELEPHONE (include Area Code)

{Forward notification of all changes of address.) c. E-MAIL ADDRESS

d. FAX NUMBER (/nclude Area Cotle)

14. | MAKE THE FOREGOING STATEMENTS, AS PART QF MY CLAIM, WITH FULL KNOWLEDGE OF THE CASE NUMBER
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (U.S. Code, Title 18, {Do rot wite in this space.}
Sections 287 and 1001, provide that an indyd:’;}l shall be fined under this title or imprisoned not more than 5 years, orboth.) ' .
URE (Appiicant must sign here. 16. DATE SIGNED o] A,
(YYYYMMDD) “ I
20150127
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DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

701 8. COURTHOUSE RCAD, SUITE 1001
ARLINGTON, VA 22204-2490

TAL
Docket No: 2846-15
17 December 2015

Dear (N

This is in reference to your application for correction of your
naval record pursuant to the provisions of title 10 of the
United States Code, section 1552 and section 1034.

Although your application was not filed in a timely manner, the
Beoard found it in the interest of justice to waive the statute
of limitations and consider your application on its merits. A
three-member panel of the Board for Correction of Naval Records,
sitting in executive session, considered your application on

13 November 2015. Your allegations of error and injustice were
reviewed in accordance with administrative requlations and
procedures applicable to the proceedings of this Board.
Documentary material considered by the Board consisted of your
application, together with all material submitted in support
thereof, your naval record, and applicable statutes,
regulations, and policies. The Board carefully considered all
your arguments for relief but concluded relief was not
warranted.

After careful and conscientious consideration of the entire
record, the Board found the evidence submitted was insufficient

to establish the existence of probable material error or
injustice.

Regarding your request for a personal appearance, Board
regulations state that personal appearances before the Board are
not granted as a right, but only when the Board determines that
such an appearance will serve some useful purpose. In your
case, the Board determined that a personal appearance was not

necessary and considered your case based on the evidence of
record.




The Board found no error or injustice in the actions that led to
your retirement. The Board concluded that the administrative
actions related to your retirement were conducted in accordance
with the applicable regulations and that your assertion of being
constructively discharged is without merit. In this regard,
Navy Personnel Command previously responded to Senator Casey’s
inquiry on your behalf that you were ‘contacted several times to
complete your retirement physical and processing, but did not

contact the command separations office until weeks after your
retirement.

Regarding your claim of whistleblower retaliation, a request was
sent to the Naval Inspector General (IG)} for any record of
investigation. The IG responded that a search of the Naval
Inspector General Hotline Tracking System (NIGHTS) did not
produce any open or closed report of investigation to support
your assertion. The Board did not find evidence of a

. retaliatory personnel action within the meaning of title 10 of
the United States Code section 1034.

The Board did not find evidence of error or injustice in your
record of promotion. Department of the Navy regulations provide
that an officer eligible for promotion is responsible for the
accuracy of her service record; afford an opportunity to submit
a statement or other relevant information for consideration by
any promotion selection board; and allow an officer to request a
special selection board based upon an alleged error or injustice
in the promotion selection board. Further, the Undersecretary
of Defense for Personnel and Readiness memo of February 10,
2015, and the cpinion of the United States Court of Appeals for
the Federal Circuit in Schwalier v. Hagel, et. Al. (776 F.3d 832
(2015), affirm that Military Department correction boards do not
have the authority to appeint military officers.

The Board considered your request to be awarded the Legion of
Merit medal as a “retirement award” to recognize your
performance during your last ten years of service. The
Department of the Navy’s policy on awards in Secretary of the
Navy Instruction 1650.1H (Navy and Marine Corps Awards Manual)
states that the Department does not have a retirement award and
that awards delivered upon retirement shall only recognize
service that has not previously been recognized. Your DD-214
documents significant awards recognizing your performance
throughout your career. Accordingly, the Board did not find an
error or injustice in the Navy’s decision to not present you an
award upon retirement.




Finally, the Board considered your claim that you were unjustly
Oor erroneously denied healthcare benefits for physical therapy
following your retirement, and obtained treatment at persconal
expense. Navy Personnel Command previously responded to Senator
Casey’s inquiry on your behalf, informing you that you were
never without medical coverage. Care at a military treatment
facility is not a right, and as your expenses were limited to a
co-pay,- it appears you availed yourself of your retiree medical
benefits. You did not present any evidence indicating that you
have exhausted your administrative remedies by seeking
reimbursement from, or appealing the benefit paid by, your
TRICARE insurance coverage. Accordingly, the Board did not find

an error or injustice warranting reimbursement of the cost of
physical therapy.

Accordingly, your application has been denied. It is regretted
that the circumstances of your case are such that favorable
action cannot be taken. You are entitled to have the Board
reconsider its decision upon submission of new and material
evidence within one year from the date of the Board’s decision.
New evidence is evidence not previously considered by the Board
prior to making its decision in your case. In this regard, it
is important to keep in mind that a presumption of regularity
attaches to all official records. Consequently, when applying
for a correction of an official naval record, the burden is on

the applicant to demonstrate the existence of probable material
error or injustice.

Sincerely,

THOMPSON
Executive Director
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APPLICATION FOR CORREGTION OF MILITARY RECORD

CMB No. 07040003
UNDER THE PROVISIONS OF TITLE 10, U.S. CODE, SECTION 1552 OMB approval sxpires
(Please read instructions on reverse side BEFORE completing this application.) Oct 31, 2014

The public reporing burden for tus collection of nformation is eslimated to average 30 minies per response, ncluding the time for reviewing instructions. searching existing data sources, gathering
and mantaining the datg needed, and COmpleting and reviewing the collection of Infmation. Send pofr—erte =rarding this burden estimate or any onar aspect of this collecton of informaton,
inch.dirg suggestions for reducing the burden, o Ihe Department of Defense, Executive Senvices [ire T Trm 40AM Nk Pantar Penia Sidta DOGNS Alprandtia VA
22350-31 00 0704-0003). Raspondents shouid be swars 8t notwithstandig any otrer pronis.on of |

does nat disgiay a curenty valid OMB contrai number
T

PLEASE DO NOT RETURN YQUR COMPLETED FORM TO THE ABOVE
APPROPRIATE ADDRESS ON THE BACK OF THIS PAGE,

PRIVACY ACT
AUTHORITY: 10U.5.C. 1552, and E.C. 9397, as amended (SSN). ‘

PRINCIPAL PURPOSE(S): To initiate an application for correction of
military record. The form is used by Board members for review of

i

002946 [E M.

! - Lo h M : DISCLOS L . vy e .
gcerr!t_gwcet;'g r:ncf?gﬂrgltlli?: r}lfnrgcl'.%lr('lc?g éodgéﬁxg?gggsog ;:Il&f\}g:gg%'; géoﬁpaﬁon may result in a denial of your applicaticn. An applicant's
cerrection of military records SGRNs maintained by each of the Services Sy used o retrieve these records and links to the member's official
or the Defense Finance and Accounting Service. miltary perscnnel fite and pay record.
1. APPLICANT DATA (Tre person whose record you are requesting fo ba corrected )
a. BRANGH OF SERVICE (Xons) | | ARMY X} wavy AIR FORCE [ _[marmnecorps] [ coasteuarn
b. NAME (Print - { ast. First pMidcle Initias) c. ;ARESGE';«IID%R LAST d. SERVICE NUMBER (¥ applicable] | e. SSN

05 NA
2. PRESENT BTATUS WITH RESPECT TO THE

3. TYPE OF DISCHARGE(if by cour-martial, state 4. DATE GF DISCHARGE OR RELEASE
ARMED SERVICES /active Duty, Resene, the type of court.) FROM ACTIVE DUTY (YYYYMMDD)}
Nadonal Guard Retired Discharged, Deceased) -
Retired Honorable 20100930

5. 1REQUEST THE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED: (Entry required)

See accompanying Memorandum in Support.

- | BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: {Entry required)

See accompanying Memorandum in Support.

-

. ORGANIZATION AND APPROXIMATE DATE (vyyyMM0D) AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD
OCCURRED(Emty requires)  National Naval Medical Center, Bethesda, MD.

B. DISCOVERY QF ALLEGED ERROR OR INJUSTIGE

a. DATE OF DISCOVERY b. [F MORE THAN THREE YEARS SINCE THE ALLE
(YYYYMMDD)

20100930

GED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
BOARD SHOULD FIND IT IN THE INTEREST DF JUSTICE TO CONSIDER THE APPUCATION,

N/A

9. IN SUPPORT OF THIS APPUCATION, | SUBMIT AS EVIDENCE THE FOLLO

WING ATTACHED DOCUMENTS: (If military documents or medical
records are pertinent fo your case, please send copies. If Vaterans ARfairs recards are pe.

rtinznt, give regional office location and claim number.)

See aitached Memorandum in Support.

10. | DESIRE TQ APPEAR BEFORE THE BOARD !N WASHINGTON, | X|yes. THE BOARD WILL NO. CONSIDER MY APFLICATION
D.C. (4t no expense to the Govemment) X one) DETERMINE IF WARRANTED. BASED ON RECORDS AND EVIDENCE.

11.a. COUNSEL (tf any) NAME (Last. First, Mcdie Inia) and ADDRESS {inciude ZIF Code) | b, TELEPHONE (incluce Area Code) I

c. E-MAIL ADDRESS

d. FAX NUMBER (Include Area _
t2. APPLICANT MUST SIGN IN ITEM 15 BELOW. It the rec

ord in question is that of a deceased or incompetent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE APPLICATION. If the application is signed by other than the appiicant, indicate
the name (print) N/A

and relationship by marking one box below.
SPOUSE i l winow 1 I WIDOWER ! | NEXT OF KIN ! I LEGAL REPRESENTATIVE j | OTHER {Specify)

13.a. COMPLETE CURRENT ADDRESS (Include ZiP Code) OF APPLICANT OR PERSON b. TELEPHONE {Inciude Area Code)
INITEM 12 ABOVE {Forward notfication of all changes of address.} c. E-MAIL ADDRESS

d. UMBER {Inciude Area Cods) N/A
14.1 MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE CASE NUMBER
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM, (S, Code, Titie 18, (Do notwre in this space.)

Sections 287 and 1061, provige that an individual shail be fined uncer this hitle or imprisoned not move than 5 years, or both.)

15. SIGNATURE(A

15.(3:;23;;}:«50 ) .NL A 1 Lq\

e o '
] i ..’-75’/‘_:{ 5’-“3¢ C
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IN THE BOARD FOR CORRECTION OF NAVAL RECORDS

)

In re. CDR EESHSIEEEDNONEN USN (rctircd) )

)

MEMORANDUM IN SUPPORT OF APPLICATION FOR CORRECTION OF RECORD

In her accompanying “Application for Correction of Military Record Under the
Provisions of Title 10, U.S. Code, Section 1552 (DD Form 149), CDR
USN (retired), requests that her record be corrected based on the following errors and injustices:

¢ On 30 September 2010—was retired from the Navy involuntarily and “in
Absentia” while she was recovering from traumatic brain injury sustained on 20 May
2007 when she was physically attacked by someone we now know was an Al-Qaeda
operative on board an Air France flight from Djibouti, Africa, to Paris, France;

¢ Two of the most blatant of multiple “errors or injustices” that cry out for BCNR relief,
aside from the “due process™ injustice of the involuntary “in Absentia” retirement itself,
arc that NS cr completed her separation physical, and then was denied
physical therapy at both NNMC Bethesda and Walter Reed from the date of her
involuntary “in Absentia™ retirement on 30 September 2010 until 6 January 2013;

* The totality of all the errors and injustices associated with her involuntary “in Absentia™
retirement warrants that EESESESEENEN now be brought back to active duty in order to
complete her separation physical and be accorded the opportunity to retire with the
dignity and honor customarily granted to an officer who has: (a) given the best years of
her life in service to the United States Navy; and (b) survived a brutal attack by an Al
Qacda operative while she was serving overseas, and who notwithstanding this brutal
attack continued to contribute 110% of her abilities in service to the United States Navy,

B - cnts the evidence and arguments described in detail throughout this
Memorandum, demonstrating the need “to correct an error or remove an injustice.” 10 U.S.C.
§1552(a)(1). On account of the length of this Memorandum, a “Table of Contents™ is provided:

TABLE OF CONTENTS
I. SUMMARY OF ARGUMENTS FORRELIEF . .......ocovuninnennnnn.. Page 2
IL LEGAL STANDARD . ..ottt ittt eeeeeneronnnnn, Page 2
III. FACTUAL CHRONOLOGY OF MULTIPLE ERRORS & INJUSTICES . . Page 2
IV. ARGUMENTS FORRELIEF . ......uuuuininetnenannnn e, Page 8
A. ERROR OR INJUSTICE #1: FAILURE TO PROVIDE DUE PROCESS
ASSOCIATED WITH CONSTRUCTIVE DISCHARGE............. Page 8
B. ERROR OR INJUSTICE #2: DENIAL OF PHYSICAL THERAPY.. .Page 10
C. ERROR OR INJUSTICE #3: WHISTLEBLOWER REPRISAL ..... Page 11

V. ENUMERATION OF RELIEF REQUESTED .. ....0cvuieunrnnrnnnnnn.. Page 13




I. SUMMARY OF ARGUMENTS FOR RELIEF

The facts recounted in the following chronology demonstrate, first of all, that Sl
ERENSESIN ;¢ formance of duty as a Navy Commander was exemplary notwithstanding
cxtraordinary adversity. Second, the evidence establishes material error or injustice. SN

was treated in an at best irregular manner after her traumatic brain injury caused by an
Al-Qacda terrorist while S Was on official duty travel aboard a foreign commercial
airline flight from her duty station in Djibouti, Africa. The subsequent actions by BUPERS in

retiring against her will and “in Absentia” amounted to an involuntary and

blatantly unjust constructive discharge of an exemplary officer who was still recovering from
this traumatic brain injury. Finally, there is a causal nexus between the constructive discharge of
and

‘protected communications™ under the Military Whistleblower

Protection Act. Accordingly, SHNNSKSNNIPN rcspectfully requests a personal appearance before
the Board.

II. LEGAL STANDARD

Under Title 10 of United States Code, “The Secretary of a military department may
correct any military record of the Secretary’s department when the Secretary considers it
necessary to correct an error or remove an injustice.” 10 U.S.C. §1552(a)(1). Once the
Applicant presents, “sufficient relevant evidence . . . to demonstrate the existence of probable
error or injustice warranting corrective action,” the BCNR “is charged with an ‘abiding moral
sanction to determine, insofar as possible, the true nature of an alleged injustice and to take steps
to grant thorough and fitting relief." Roth v. United States, 56 Fed. Cl. 239 (Ct. CI. 2003)
(internal quotes and citations omitted); Duhon v. United States, 461 F.2d 1278, 1280 (Ct. Cl.
1972) (Board “had the power, and the duty, to remove injustices and correct errors.”); see
SECNAVINST 5420.193, “BOARD FOR CORRECTION OF NAVAL RECORDS,” Enclosure
(1), “Procedures of the Board for Correction of Naval Records,” Section 3(e)(2), 19 November
1997 (“The Board may deny an application in executive session if it determines that the evidence
of record fails to demonstrate the existence of probable material error or injustice.”).

ITII. FACTUAL CHRONOLOGY OF MULTIPLE ERRORS & INJUSTICES

1999-2000: Naval Inspector General issued report of investigation, finding, in effect, that CDR

-ngaged in protected communication, i.e., speaking or communication with her chain of
command, a member of Congress, and/or an IG regarding improper actions by the superior
whose fitness report she refused to sign.!

: > USCo e requested a copy of the Naval Inspector General Report through the Freedom of Information Act,
and will submit it to the BCNR upon receipt; in the meantime, we request that the Board request from the Naval
Inspector General whatever information it has associated with*msuant to the Board’s authority under

the Military Whistleblower Protection Act, 10 U.S.C. §1034(f), which provides: “(1) A board for the correction of
military records acting under section 1552 of this title, in resolving an application for the correction of records made
by a member or former member of the armed forces who has alleged a personne! action prohibited by subsection (b),
on the request of the member or former member or otherwise, may review the matter. . . (2) In resolving an
application described in paragraph (1), a correction board— (A) shall review the report of the Inspector General
submitted under subsection (e)(1); (B) may request the Inspector General to gather further evidence; , .. .”

2




owledge d communicated

pectors General, repeatedly denied EESESESEEN hc opportunity to
be assigned to career-enhancing sea duty in 2002 to 2006 after _had been “Board

Screened” for sea duiI i[d then failed to select her for promotion to Captain. See Declaration of

July 10, 2013 (Tab A).

13 March 2006: E-mail from RN (o (“Big change in plans. . . .

| know this isn’t what you wanted to hear, but we can look in that time frame for an at sea job of

you.”), and E-mail from SIS back to SRR 1 am qualified [for an at sea tour,

aka a “sea milestone billet”]. I have not been descreened. Ido not have any letter in my file

saying I declined Sea nor will [ ever. If there is something else in play please please tell me what
itis. Iam just looking for the truth.”) (Tab B).

25 April 2006: E-mail wa o R USSRl
superior at the time (“Whe completed her command tour, our community flag officers

decided that she would not be sent to a sea milestone billet based on her status as a two time
FOS’d [i.e., failure of selection, aka passed over for promotion] officer” (Tab C).

4 May 2006: E-mail from NI (o SEESEEEDION 1.y 4, 2006 (“Do
not bend over backwards for QI if this is her second FOS.”) (Tab D).

1 October 2006: ERSESNSNNN »sipned to Core Staff CITF-HOA (as J6)/Second fleet Norfolk,
Virginia, for training to include Combat training at NIACT (while also still under the Command
of Commanding Officer, Naval Communication Security Material System, Andrews AFB).

2 December 2006: Naval Network Warfare Command (NETWARCOM)/Naval Communication

Security Material System Command (NCMS) Change of Command at Andrews Air Force Base:

utgoing Commanding Officer of NCMS, was ranked 1* of 8 commanders by
COMNETWARCOM for two years (October 2004 to December

2006} (see Tab E).

S December 2006: SERESESHNNN r<orted to 2NDFLT/CITF-HOA full time to complete
training.

8 February 2007: CESISESEEN-ployed with Core Staff to Djibouti, Africa, for one year OEF
IA assignment.

March 2007: _ injured back exiting CH53 helicopter in Hurso, Ethiopia.

19-20 Mav 2007: (NS departed Djibouti (ON OFFICIAL GOVERNMENT ORDERS)
via Air France for Stuttgart Germany for transition meeting with AFRICOM Transition team.

20 Mav 2007: — is brutally attacked while asleep aboard the Air France flight by a
Somali man traveling with a Dutch passport (see Memo for the Record dated 24 May 2007 and
Navy Medical Record Excerpt at Tab F), who is now believed to h i




23 May 2007: _returned to CJTF-HOA, having been diagnosed with a concussion
and vertigo by EMTF SIQ for 3 days (at this time, JISESESENNE and medical personnel do not
know the full extent of her traumatic brain injuries).

01 June 2007: _began an 18-day R&R trip to New York City, She is instructed by
CJTF-MOA Medical to see a neurologist (EEERERRIR - hilc on R&R. The neurologist
diagnosed her with a concussion, vertigo, and strained neck; the neurologist recommends a
follow up consultation in September 2007.

20 June 2007: _returned to Djibouti, Africa.
25 June 2007:

September 2007: CEEEHSIENN s acro-evacuated to the U.S. Military medical hospital in

Landstuhl, Germany, with persistent post-concussion syndrome.

September 2007: (RSN is diagnosed with traumatic brain injury (“TBI”), and asked by
her U.S. Military physician, if she wanted to return home or to “suck it up.” She
elected to “suck it up.” .nstructed and faeilitated reporting to NNMC TBI Center
when redeployed in February 2008 for further testing and evaluation.

January 2008: FY09 Captain (06) LINE SELECTION BOARD CONVENED (and considered
her record as it was — unchecked by on account of her TBI condition — and passed

over CEESHSNNNN for promotion to Captain),

8 February 2008: EESNSSII <dcployed back to ComSecondFlt.

22-27 February 2008: CESEHSHNNN rcported to NNMC BETHESDA TBI CENTER for testing
and evaluation.

March 2008: NNMC Case Manager called 2™ Fleet for funded, i.e., “cost orders”™; 2™ Fleet

sends “no cost” orders. I tarts vestibular and physical rehab at NNMC
BETHESDA.

28 April 2008: Results of (EESIRNRRM TB1/ neurocognitive testing results showed severe
impairment in a number of areas: most pronounced in Memory and Information Processing (see
Tab J).

2 May 2008: is referred into DoD Disability Evaluation System (DES) by TBI
= viay sUls

Center at NNMC _ EREEEESNERE <t-tus was “no cost” orders from 2™ Fleet,
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which changed when she received LIMDU (limited duty) PCS Orders from 2™ Fleet to NNMC
(see Tab K).

S May 2008: EERESHSEI - qucsted cancellation of her previously approved retirement orders
for 1 June 2008 “Due 10 Serious head injury sustained while deployed to CJTF-HOA” (Tab L).

June 2008- June 2009: CEEHSNIN began TBI TREATMENT at NNMC.

June 2008- present: CEEECHSNNNN beoan lower back rehab at Walter Reed Medical Center -
Physical Medicine/Pain Management.

July 2009: CESICHSNN - cccpted into Government-funded Mount Sinai School of Medicine
Brain Injury Research Center’s “Short Term Executive Program” (STEP), and was scheduled to
begin STEP in January 2010, Because of capacity issues, her start date was pushed back by
STEP staff to 12 April 2010 and then to | July 2010.

5 November 2009: _submitted papers for retirement as of 1 May 2010 (see Tab M).

She later requested a modified retirement date of 01 September 2010 to accommodate STEP. -

13 November 2009: SNSRI found fit to continue Naval Service by the Navy’s Physical
Evaluation Board (PEB) (see Tab Mc).

March 2010: SEEESESNIN ook a trip to Naval Personnel Command in Millington, Tennessee;
she was advised by PERS 8 promotions personnel that due to special circumstances she was
eligible for a special 06 promotion board.

12 April 2010: CEEECESENNN beoan STEP program, in which she showed impairment in a
number of areas particularly Attention Deficits and perceptual difficulties to include visual

attention concentration and eye strain, for which she was referred to a neuro-opthamologist at
NNMC Bethesda.

28 April 2010: BUPERS issued ORDER 3519(01) to CDR Semple: “YOUR REQUEST TO
BE TRANFERRED TO THE REIRED LIST WAS APPROVED BY THE SECRETARY OF
THE NAVY EFFECTIVE 01 SEP 2010....” (see Tab N).

01 July 2010: ENSRSNN completed STEP and return to NNMC BETHESDA. The
recommendation from the NNMC doctors -- [l and

was that she remain in the Navy (at least for 4-6 months), and return to work so that she can test
her abilities in a safe and familiar environment AND that she be evaluated as to whether or not
she can still perform as a CYBER Security expert.

Additionally in light of the treatment and additional impairments identified at Mount Sinai, Sl

RS 1ol gist, ENEIHSN. requested ENBISHSNERI trcatment records in order to have

her revaluated by the NICO for TBI.

06 July 2010: _resumed workout with trainer at Washington Navy Yard (WNY).

12 July 2010: SESESHSHNNNN scen by Neuro-opthamologist at NNMC.
13 July 2010: CEEESHENNIN rcccived steroid injection for her injured back a WWRMC.




16 July 2010: _received post-treatment testing at Mount Sinai Brain Injury
Research Center.

22 July 2010-30 July 2010: B ook annual leave in Orlando, Florida.

August 2010: IS << discussions with PERS 8 retirement personnel and Detailer
for the purpose of withdrawing her retirement papers; they recommended an
ORDMOD/extension. The Detailer offered either one or two year orders to the Office of the

Secretary of the Navy (SECNAV). SRS ACCEPTED one year orders to SECNAV.

23-24 August 2010: SIEESHSEE -1t c-mail to PERS 471 requesting one-year
delay in retirement: “I have requested one year but really believe that six month’s [sic] will give
us sufficient information as to whether I will be able to resume my career in Cyber Security. |
am working with safe harbor to enter into a internship but would also be interested in discussing
with you and the IP leadership if perhaps there is a special project I could work on for six
month’s {sic|. Tam also going to be working with my neurologist and the staff at the new NICO
for TBI at Bethesda to aid in the development of future treatments for TBI. My goal is to help

others and to help leadership understand what it is like and the challenges rehabilitation presents”
(see Tab O).

PERS 471 [ c-mailed EREISESINN back: “Are you saying that medical folks are

going to extend you in your current medical hold/limdu status? . . . . If you are found fit for full
duty and want to be retained on active duty I can issue you orders but not for a special project,
would be to a staff somewhere like in DC and would be 24 months orders (standard DOD tour
lengths)” (see Tab O).

RS < ¢ c-mail back to PERS 471 _: “Yes that was the discussion but I

have been found fit so [sic] Whatever is the best way to do this. I am not opposed to getting 2
year orders I just want to make sure I can do my job. A staff job would be great I am open!!!
Please advise soonest™ (see Tab O).

PERS 471 (R --mailed SISl back: “If you are to decide to do a 2yt tour

you would have to cancel your retirement request . . . .” (see Tab O).

PERS 471 sent second e-mail 71 minutes later (without an intervening e-mail
from “ENEISESEIN you would need to CANX if you are going to remain on active
duty for another tour. However in the system it looks like you might stat out before the end ofhte

[sic] two years. You can have 28 years of commissioned service as an officer - what was your
commissioning date? (Assume it was 850322)” (see Tab 0).

22 minutes later, PERS 822 GIEIESESNERRE) scnt c-mail to PERS 471 GRS - O
B “CDR, You wouldn’t STAT until 0T April 2013. Will your detailer support a one year
ordmod?” (see Tab Q).

25 August 2010: accepts one-year assi ent to SECNAV, after which PE




26 August 2010: — request to modify her retirement date il
g s denic P 45 [ S
-(see Tab Q).

28 August 2010 (Saturda

30 August 2010: PERS 471

31 August 2010: PERS 82 SIS dcnicd Rl 1 sician-directed re-entry
into DES; instead, PERS 82 (GISNSKSNEERE) recommended SESESESENNN for a one month

extension of her retirement date to 01 October 2 i
see Tab S).

01 September-17 September 2010: All of R 2ccounts, including DEERS were
down (for unknown reason). She did not receive her ORDMOD until 17 September for the 01
Oct 2010 retirement. She could not make any Doctor appointments (specifically part two of her
physical) because the DEERS system had her as “ineligible™).

14 September 2010: SESNSNINN reinjured her back (sustained in Ethiopia see March 2007
entry above) working out in Gym with Navy trainer doing squats.

20 September 2010:

28 September 2010: The Navy Surgeon General (SESESESHENE intcrvencd and was told a
resounding “No” by PERS 82 . The Surgeon General also advised him (PERS 82
CEEEE) - ﬂmpleted her retirement physical.

30 September 2010: PSD Bethesda retired SRR 11 Absentia,” mailing to

her "Certificate of Release or Discharge from Active Duty," DD Form 214 (see Tab V).

1 October 2010: Memorandum For Congressional Matters re Congressional Inquiry (Tab W).
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3 October 2010: ESISESHENE -5 dcnicd Physical Therapy by National Naval Medical Center
(NNMC) Bethesda and Walter Reed Army Medical Center {WRAMC) because she was no
longer active duty, after which denial SRS 0 o and received private physical therapy
for her back through Chesapeake Bay Aquatic Physical Therapy w/co-pay of $144/month
(through May 2011).

7 October -18 October 2010: National Intrepid Center of Excellence (NICOE) TBI evaluation
of SRS commenced at NNMC Bethesda,

25 October 2010: CEEESHSINNN v s notified by Ortho and Walter Reed that her back condition
was serious and that she was being referred to a surgeon. . :

13 December 2010: Navy Personnel Command writes letter to
concluding:
(Tab X).

January 2011: Veterans Administration (VA) disability award delayed because someone in the
Navy had falsely notified the Veterans Administration that [ SISESENEE "opted to retire” (see

Tab Y).
28 March 2011: CEESHSHIIN finished her NICOE evaluation (see Tab 7).

May 2011: S completes physical therapy for back through Chesapeake Bay Aquatic
Physical Therapy (that had started afier 3 October 2010 denials by NNMC and Walter Reed).

6 January 2013: S is accepted back into physical therapy program (for back injury)
at Walter Reed National Military Medical Center in Bethesda, notwithstanding prior denials by
NNMC and Walter Reed Army Medical Center (see Tab 7).

IV. ARGUMENTS FOR RELIEF

A. ERROR OR INJUSTICE #1: FAILURE TO PROVIDE PROCEDURAL DUE
PROCESS ASSOCIATED WITH CONSTRUCTIVE DISCHARGE

As demonstrated by the factual chronology and associated supporting documentation,
EIEESHSH id cverything she could reasonably have been expected 10 do in order to obtain
“notice and an opportunity to be heard . . . at a meaningful time and in a meaningful manner”
before being retired from the Navy “in Absentia” and against her specific request and contrary to
a statute allowing her to serve 28 years (see 10 U.S.C. § 633) on 30 September 2010. As the
United States Supreme Court reiterated in 2004, “Parties whose rights are to be affected are
entitled to be heard; and in order that they may enjoy that right they must first be notified. It is
equally fundamental that the right to notice and an opportunity to be heard must be granted at a
meaningful time and in a meaningful manner. These essential constitutional promises may not
be eroded." Hamdi v. Rumsfeld, 542 U.S. 507, 533 (2004) (internal quotes and cites omitted).

The truncated processing of CHEESHSEEREEN i/ Absentia” retirement did not provide
EHREISESNN - ith the required “due process” protections for her liberty and/or property interests.
She was supposed to receive timely and meaningful notice and an opportunity to be heard. Due
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process and fundamental fairness require that the S 1o ve the oiiortunjty to address

whatever it was that caused PERS 4 on August 26, 2010, to deny request to
withdraw her retirement papers — shortly after she had accepted one-year orders through PERS 8.

Especially considering her traumatic brain injuries for which she was still being treated
during the time period preceding her “in dbsentia” retirement, this “bait and switch” by the
Bureau of Naval Personnel in the proverbial 11™ hour followed by an “in Absentia” retirement
was a fundamentally unfair “constructive discharge™ and therefore an “injustice” within the
meaning of 10 U.S.C. § 1552.

1. Constructive Discharee Is An Error or Injustice Correctable under 10 U.S.C. §1552.

An individual may suffer an “error or injustice” when an otherwise “voluntary”
retirement is deemed a “constructive discharge” that is correctable under 10 U.S.C, §1552. See
Chappell v. Wallace, 462 U.S. 296, 303 (1983) (when there has been a constructive discharge,
“The Board is empowered to order retroactive backpay and retroactive promotion. 10 U.S.C. §
1552(c).”); cf. Shoaf v. Department of Agriculture, 260 F.3d 1336, 1140 (Fed. Cir. 2001)
(explaining legal standard for establishing “constructive discharge™).

Shoaf establishes that, “As a general proposition, to establish involuntariness on the basis
of coercion this court requires an employee to show: (1) the agency effectively imposed the
terms of the employee's resignation or retirement; (2) the employee had no realistic alternative
but to resign or retire; and (3) the employee's resignation or retirement was the result of improper
acts by the agency.” 260 F.3d. at 1141, citing Christie v. United States, 207 Ct. Cl. 333, 518
F.2d 584, 587 (1975) and Staats v. United States Postal Serv., 99 F.3d 1120, 1124
(Fed.Cir.1996).

Once “constructive discharge” is demonstrated to be a “probable error or injustice,” the
BCNR has an “abiding moral sanction . . . to take steps to grant thorough and fitting relief.”
Rothv. United States, 56 Fed. Cl. 239, 248 (Ct. Cl. 2003) (internal quotes and citation omitted).
See also Yee v. United States, 512 F.2d 1383, 1387-88 (Ct. Cl. 1975) (BCNR has “an abiding
moral sanction to determine, insofar as possible, the true nature of an alleged injustice and to
take steps to grant thorough and fitting relief.” (citations omitted)).

2. The Evidence of Constructive Discharge that Accompanies the Application is Creditable.

Although she had previously submitted her retirement papers, in August 2010 Sl
BN bcoan discussions with PERS 8 and her Detailer for the purpose of withdrawing her
retirement papers and/or postponing her retirement until at least September 2011. The Detailer
offered either one or two year orders to the Office of the Secretary of the Navy (SECNAV).
EEEEEE  C CEPTED one year orders to SECNAV, after which: “(1) the agency effectively
imposed the terms of the employee's resignation or retirement; (2) the employee had no realistic
alternative but to resign or retire; and (3) the employee's resignation or retirement was the result
of improper acts by the agency.” Shoaf, 260 F.3d. at 1141, supra.

Specifically, the “improper acts by the agency” were the series of acts by various officials
within the Bureau of Naval Personnel (and chronicled above) during which EEEEESEEN +ho
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was still undergoing TBI rehabilitation, was led to believe that she would be able to accept one-
year orders to the Secretary of the Navy’s office, after which she orally accepted those order. but
within days she was denied those same orders.

To compound these “improper acts,” _avas subsequently denied the
opportunity to complete her retirement physical and was unceremoniously retired from active
duty “in Absentia” and against her will on 30 September 2010.

Accordingly, the BCNR should direct that_be brought back to active duty in
order to complete her separation physical and be accorded the opportunity to retire with the
dignity and honor customarily granted to an officer who has: (a) gtven the best years of her life
in service to the United States Navy; and (b) survived a brutal attack by an Al Qaeda opcrative
while she was serving overseas, and who notwithstanding this brutal attack continued to
contribute 110% of her abilities in service to the United States Navy.

B. ERROR OR INJUSTICE #2: R W As UNJUSTLY AND/OR
ERRONEOUSLY DENIED PHYSICAL THERAPY AT BOTH NNMC BETHESDA
AND WALTER REED FROM THE DATE OF HER INVOLUNTARY “/V
ABSENTIA” RETIREMENT ON 30 SEPTEMBER 2010 UNTIL 6 JANUARY 2013

1. Denial of Physical Therapy 1s a Correctible Error or Injustice under 10 U.S.C. §1552.

The fact that [ SIS 25 denicd physical therapy from the time of her
involuntary retirement in September 2010 until 6 fanuary 2013, when she was admitted
back into a physical therapy program at Walter Reed National Military Medical Center
(WRNMMC) speaks for itself. Whether it is deemed an “error or injustice,” CDR

B ould have been continued in her ongoing physical therapy through her
transition from active duty to retired status. That she was not is a correctible €ITOT Or
injustice under 10 U.S.C. §1552.

2. Material Evidence that (JSESRSSI W as Denied Physical Therapy Is Creditable.

Within days of being involuntarily retired from active duty, SESESESEENE-<ported first to
National Naval Medical Center (NNMC) and then to Walter Reed Army Medical Center

(WRAMC) for physical therapy, only to be denied physical therapy, ostensibly because she was
no longer on active duty. (See Declaration of ﬂat Tab A). From October
2010 until May 2011, R cceived private physical therapy for her back through
Chesapeake Bay Aquatic Physical Therapy w/co-pay of $144/month. See Id.

On January 6, 2013, CESESEN tricd again 1o receive physical therapy for her
back through WRNMMC. As evidenced by the “Welcome to Physical Therapy”
paperwork attached at Tab Z, this time WRNMMC accepteMmo a program
of physical therapy. The only explanation for her denial in October can be an “error
or injustice.” 10 U.S.C. §1552.




Accordingly, _ should be awarded relief to put herself back into the
position in which she would have been but for the “error or injustice.” The BCNR has an

“abiding moral sanction . . . to take steps to grant thorough and fitting relief.” Roth v.
United States, 56 Fed. C1. 239, 248 (Ct. Cl. 2003) (internal quotes and citation omitted).

C. ERROR OR INJUSTICE #3: WHISTLEBLOWER RETALIATION

1. R rc:ccd in protected communication, i.e., speaking or communication with
her chain of command, a member of Congress, and/or an IG regarding improper actions
by the superior whose fitness report she refused to sign.

As demonstrated by the above chronology,_engaged in protected
communications in connection with actions of her commanding officer that she believed were

unlawful. The Naval Inspector General later proved her beliefs to be well founded.

2. -as subjected to a number of prohibited personnel practices.

Subsequent to her protected communications, _was subjected to a number of
prohibited personnel practices, including the denial of her repeated request to be assigned to sea

duty in order to be more competitive for promotion, the failure to select her for promotion to

Captain, and culminating in the August 26, 2010, denial by "PERS 4" of her request to withdraw

her retirement request in order to accept one year orders, which as explained above resulted in
“constructive discharge” from the active naval service on 30 September 2010.

3. A Causal Nexus Between #1 and #2 Is Established by the Rebuttable Presumption Based

on Evidence that the Person(s) Who Took the Adverse Personnel Action (#2) Had

Knowledge of CHSESESNERRIEN Protected Communication (#1).

a. Reprisal is a recognized “error or injustice” correctable under 101].S.C. §1552.

The Military Whistleblower Protection Act, 10 U.S.C. §1034(f), provides for the
following correction board relief for whistleblowers and speaks for itself:

Correction of Records When Prohibited Action Taken.—

(1) A board for the correction of military records acting under section 1552 of this title, in
resolving an application for the correction of records made by a member or former member of the
armed forces who has alleged a personnel action prohibited by subsection (b), on the request of the
member or former member or otherwise, may review the matter.

(2) In resolving an application described in paragraph (1), a correction board—

(A) shall review the report of the Inspector General submitted under subsection (e)(1);

(B) may request the Inspector General to gather further evidence; and

(C) may receive oral argument, examine and cross-examine witnesses, take depositions, and, if
appropriate, conduct an evidentiary hearing.

(3) If the board elects to hold an administrative hearing, the member or former member who filed
the application described in paragraph (1)} —

(A) may be provided with representation by a judge advocate if—
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(i) the Inspector General, in the report under subsection {e)(1), finds that there is probable cause to
believe that a personnel action prohibited by subsection (b) has been taken (or threatened) against
the member with respect to a communication described in subsection {(c)(2);

(ii) the Judge Advocate General concerned determines that the case is unusually complex or
otherwise requires judge advocate assistance to ensure proper presentation of the legal issues in
the case; and

(iii) the member is not represented by outside counsel chosen by the member; and

(B) may examine witnesses through deposition, serve interrogatories, and request the production
of evidence, including evidence contained in the investigatory record of the Inspector General but
not included in the report submitted under subsection (eX1).

(4) The Secretary concerned shall issue a final decision with Tespect to an application described in
paragraph (1) within 180 days after the application is filed. If the Secretary fails to issue such a
final decision within that time, the member or former member shall be deemed to have exhausted
the member’s or former member’s administrative remedies under section 1552 of this title.

(5) The Secretary concerned shall order such action, consistent with the limitations contained in
sections 1552 and 1553 of this title, as is necessary to correct the record of a personnel action
prohibited by subsection (b).

(6) If the Board determines that a personne! action prohibited by subsection (b) has occurred, the
Board may recommend to the Secretary concerned that the Secretary take appropriate disciplinary
action against the individual who committed such personnel action.

b. Material evidence indicates that the official who effectuated adverse personnel actions
against had knowledge of _ protected communications.

As is evident from the above chronology and the preponderance of the evidence,
the same officials who prevented (SESRSEII from being assigned to sea duty and who
later effectuated her “constructive discharge” from active duty had knowledge of her
protected communication. Specifically, “virtually all of the leadership of the Na
Information Professional Community, i i

>

1nclu

ew that CESEHSEERRIENh2d communicated with the DoD and the Naval
Inspectors General when they: (a) denied [her] the opportunity to be assigned to career-
enhancing sea duty in 2002 to 2006 after Board Screening; and (b) passed [her] over for
selection to Captain during the FY-07, FY-08, FY-09 and FY-10 Active Duty Captain Line
Selection Boards.” Declaration of signed July 10, 2013 (Tab
A). Likewise, EEISHSEENN - ad knowledge that (SN
had communicated with the DoD and Naval Inspectors General prior to their effectuation of

what amounted to constructive discharge from the active naval service on 30
September 2010 (see id.).

Under Title 5 of the Code of Federal Regulations and established DoD guidance,
therefore, the burden shifts to the complained against officials to establish - by a clear and
convincing evidence standard — that the personnel action would still have been taken, withheld,
or threatened even if the protected communication had not been made. See S C.F.R. §1209.7
(“Burden and degree of proof. {a) Subject to the exception stated in paragraph (b) of this section,
in any case involving a prohibited personnel practice described in 5 U.S.C. 2302(b)(8), the Board
will order appropriate corrective action if the appellant shows by a preponderance of the
evidence that a disclosure described under 5 U.S.C. 2302(b)(8) was a contributing factor in the
personnel action that was threatened, proposed, taken, or not taken against the appellant. (b)
However, even where the appellant meets the burden stated in paragraph (a) of this section, the
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Board will not order corrective action if the agency shows by clear and convincing evidence that
it would have threatened, proposed, taken, or not taken the same personnel action in the absence
of the disclosure.”); Inspector General of the Department of Defense, “Whistleblower Reprisal
Investigation: Arlington National Cemetery,” Report No. CRI-HL109655, p- 4, June 29, 2010; 5
C.F.R. §1209.4(d) (“Clear and convincing evidence is that measure or degree of proof that
produces in the mind of the trier of fact a firm belief as to the allegations sought to be,
established. It is a higher standard than ‘preponderance of the evidence’ as defined in 5 CFR
1201.56(c)(2).”); see generally Joseph E. Schmitz, “Whistleblower Reprisal,” in THE INSPECTOR
GENERAL HANDBOOK: FRAUD, WASTE, ABUSE, AND OTHER CONSTITUTIONAL “ENEMIES, FOREIGN
AND DOMESTIC,” pp. 373-74 (2013).

Accordingly, as _ has provided material evidence to support the first
three elements of whistleblower reprisal, the only elements for which she bears the
burden of proof, she should be awarded relief to put herself back into the position in
which she would have been but for the “error or injustice.” The BCNR has an “abiding
moral sanction . . . to take steps to grant thorough and fitting relief.” Roth v. United
States, 56 Fed. Cl. 239, 248 (Ct. CI. 2003) (internal quotes and citation omitted).

V. ENUMERATION OF RELIEF REQUESTED
A. Reinstatement on Active Duty and Correction of Record for Promotion Consideration

In Rempfer v. A.F. Bd. For Cor. of Mil. Recds., 538 F. Supp. 2d 200 (D.D.C. 2008), the
United States District Court for the District of Columbia remanded to the Air Force Board for the
Correction of Military Records a constructive discharge claim when the Board had failed to
determine whether or not the applicant had been constructively discharged. Here, bUSC. |
has amply demonstrated that on September 30, 2010, she was constructively discharged. “But
for” this constructive discharge and the associated adverse action described above, —
would have been retained on Active Duty and considered for promotion to Captain (O-6).
Accordingly, the appropriate remedial action is to reinstate SRS o octive duty and
administratively correct her record so that it can be reviewed for Captain selection, as the Court
directed in Rempfer v. A.F. Bd. For Cor. of Mil. Recds., 538 F. Supp. 2d 200, 209 (D.D.C. 2008).

B. Placement of Letter in Record Explaining Gap from Attack by Al Qaeda in May 2007
until Reinstatement, Making Clear that Gap Not Caused By Any Fault of _

The Federal Court of Claims has explained: “Unexplained gaps in an officer's record
prejudice that officer's chances for promotion.” Sanders v. United States, 594 F.2d 804, 819 (Ct.
Cl. 1979) (citation omitted). A corrective disclosure can be inserted into the record providing an
appropriate explanation as to the Applicant’s actual manner of performance and, thereby,
explains the gap caused by the defective OERs. See e.g., Yeev. U. S, 512 F.2d at 1386, 1388
(“We believe it would have been virtually impossible for any Selection Board to give proper
consideration to plaintiff unless it had accéss to an adequate explanation of the 5-year gap caused
by the Air Force *** And we further direet the Secretary to place in plaintiff's selection folder an
adequate explanation of the 5-year gap from 1965-1970 and the 1973-1975 gap, making it clear
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that these gaps were not caused by any fault on the part of plaintiff.”). See also Finkelsteinv.
U.S., 29 Fed. Cl. 611, 613 (Fed. Cl. 1993) (“Deputy Secretary of the Army approved the removal
and destruction of her two 1975 OERs and ordered that ‘an adequate explanation be placed in her
selection folder, relative [to] the gap in her officer evaluation reports from the date of her last
report to the date of her return to active duty status, to show that this gap was not [due to] any
fault on her part and to insure that she would not be prejudiced thereby in the consideration of
any future personnel actions’.”) (bracket insertions in the original.); Weiss v. U.S., 408 F.2d 416,
419 (Ct. C1. 1969.) (Remedial relief is proper since the record “must be substantially complete,
and must fairly portray the officer's record.”).

As set forth above, the Applicant’s record of performance before and after (and in spite
of) the 20 May 2007 attach by a since eliminated Al Qaeda terrorist was exemplary.
Accordingly, _requests that the BCNR direct its staff to coordinate with Counsel for
EREISESNNNN - 2ppropriate letter for inclusion into —ofﬁcial file in anticipation of
presentation to a stand-by promotion board, such that, “Unexplained gaps in [ﬂ

record [do not] prejudice that officer's chances for promotion.” Sanders, supr

C. Request for Direct Promotion to Captain (0-6) Based on Precedent from the Air Foree
Board for the Correction of Military Records

As an alternative to placing—on Active Duty for promotion consideration,
she requests direct promotion to Captain (0-6) in accordance with precedent from the Air Force
Board for the Correction of Military Records (“AFBCMR?”} in case number BC-2004-00976 (the
“AFBCMR Record of Proceedings”).

The AFBCMR Record of Proceedings in reasoning in BC-2004-00976 bears striking
similarity to N situation. The AFBCMR Record of Proceedings establishes that in
certain circumstances of whistleblower reprisal, a Correction Board can direct a promotion from
O-5 (Lieutenant Colonel or, in the Navy, Commander) to O-6 (Colonel or, in the Navy, Captain)
without resort to a standby promotion board. The reasoning of the AFBCMR Record of
Proceedings in BC-2004-00976 fits squarely within the established principle that the decision
maker has an “abiding moral sanction . . . to take steps to grant thorough and fitting relief.” Roth
v. United States, 56 Fed. Cl. 239,248 (Fed. Cl. 2003) (internal quotes and citation omitted).

In BC-2004-00976, the AFBCMR favored direct promotion action because the
“magnitude of the injustice is such that it can only be rectified by a Secretarial directed
promotion.” Record of Proceedings at 8; see Duhon v, United States, 461 F.2d 1278, 1280 (CL
C1. 1972) (Correction Board “had the power, and the duty, to remove injustices and correct
errors”).

In facts set forth in the AFBCMR Record of Proceeding, an Air Force Squadron
Commander, an O-5 like (SIS brought a whistleblower action after his commanding
general relieved him of command and threatened him with an adverse efficiency report based on
erroneous information. The Squadron Commander brought a second IG complaint against his
Commanding General for reprisal based upon the Commanding General’s actions, including
false statements. After further appeals, the Squadron Commander applied to the AFBCMR,
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which agreed that the Commanding General had misinterpreted the Squadron Commander’s
performance of duty while on deployment. This failure was exacerbated by the Air Force
Inspector General (AF/IG) investigators failure to interview key witnesses. The AFBCMR
observed: “It takes no ‘rocket scientist’ to figure that where there was improper investigation,
there will be an improper conclusion. . .. A proper OPR guaranteed him promotion to colonel
and a bright future. Even when this Board removes this poison pen OPR, the applicant will still
be disadvantaged by lack of a sterling OPR for his wartime leadership. This is an outrageous
foul. Only a direct promotion to colonel, a Meritorious Service Medal, and a removal of this
misleading and retaliatory OPR will correct this abuse.” Record of Proceedings at 7.

The AFBCMR assessed the situation and ruled that, “the magnitude of the injustice is
such that it can only be rectified by a Secretarial directed promotion.” Record of Proceedings at
8. Under these circumstances, the AFBCMR determined: “that because of factors over which he
had little or no control, [the applicant] can never compete for promotion on a fair and equitable
basis with his peers. Since, in our view, there is no way for the system as presently constituted to
restore equity, it is imperative for us to impose the extraordinary solution of direct promotion --
it is the only possible way to rectify the grievous injustice in this particular case.” Jd. at 9.

_situation is similar to that of the Squadron Commander in BC-2004-
00976 in that she never received any appropriate or accurate fitness report accounting for her
illness and injury post May 2007. This severcly impacted the accuracy of her personnel records
when it went before the O-6 promotion board. Furthermore, because some aspects of her
situation were national security secrets bound together with FBI, DoD, CENTCOM and Navy
assets tracking Al Qaeda operatives, her file did not reflect either the award normally associated
with her encounter with a terrorist on May 20, 2007 or the severity of her injury and her
prognosis for recovery. Accordingly, As the Air Force Board did in BC-2004-00976, the Navy
Board can and should award _with a direct promotion to Captain (0-6).

D. Appropriate Retirement Award for Her last Ten Years of Exemplary Naval Service

As indicated above, EMESISENNN has scrved in an exemplary manner throughout her
career. Under these circumstances, a Commander, upon retirement is considered for a Legion of
Merit medal with a synopsis of the last ten years of outstanding service as the theme and
Justification of the award. During the past ten years, JEEISESENNE vas at the “point of the spear”
in the Global War on Terror, Indeed, she was a casualty in that non-conventional conflict having
been assaulted in the Theater of Operations by Al Qaeda operative MR route to
AFRICOM, HQs on May 20, 2007. But for the operational secrecy involved in tracking
members of the Al Qaeda network, iassault would have been front page news
throughout the world as Al Qaeda expanded it terrorist activities to commercial aircraft in the
Middle East. Three years later, after years of medical treatment, (EECKSHIN was rtired “in
Absentia” by the PSD at Bethesda Naval Hospital in 2010.

Under normal conditions, upon approaching retirement, a senior officer’s commanding
offtcer considers the person for a retirement award. As CENENSIN -5 in a medical hold status
at the time of her retirement, the traditional and customary procedures were dispensed with. This
omission by the medical authorities coincided with the well-reported consolidation of WRAMC
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with NNMC on the Bethesda campus. Regardless, of the cause, the failure of administrative
medical personnel to submit (IS with a rctirement award is without justification and
fails the test of naval traditions. Accordingly, the Board should award itha

Legion of Merit medal and an appropriate Certificate reflecting her exceptional conduct in the
years prior to her retirement.

E. Reservation of Right to Supplement Application for Award of the Purple Heart Medal

As indicated above, on May 20, 2007, SESESEEE v 25 accosted by Al Qacda operative,
Recently, the Department of Defense directed that procedures and criteria for

award of the Purple Heart medal be rewritten by the Services to reflect the realities of the global
reach of terrorism and the physical and psychological injuries associated with a concussion and
TBI. CHEECHSEENN is in the process of making an administrative application for the Purple Heart
medal in accordance with the Navy’s ALL NAV Message dated December 9, 2011. If the Navy
does not administratively award SESESHEEEN with the Purple Heart medal, she reserves the right
to request that the BCNR act within its separate equitable powers to award the Purple Heart.

F. Reimbursement of Physical Therapy Costs between October 2010 and January 2013

As indicated above, from October 2010 until May 2011, for eight months EESHSEENEE
received private physical therapy for her back through Chesapeake Bay Aquatic Physical
Therapy w/co-pay of $144/month, during which time she should have been receiving the same
physical therapy for no cost from the military. Accordingly, the Board should award Gl
B S1.152 to reimburse her for out-of-pocket costs that she would not have occurred but for
the error ore injustice assoctated with the denial by NNMC and WRAMC of 5 U.S.C. 552(b) |
cfforts to obtain physical therapy at NNMC and WRAMC, only to be denied physical therapy,
ostensibly because she was no longer on active duty.

G. Administrative Processing Suggestions to the Board

If offered an opportunity personally to appear before the panel, — and the
undersigned counsel will make themselves available to answer any queries.

Finally, would reserve her right to supplement her Application for
Correction of Record based upon new information, including but not limited to information that
has been requested, but not yet received, from the Naval Inspector General.

July 10, 2013

62" Parkston Road
Bethesda, MD 20816

ATTACHMENTS: Exhibits A-Z
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DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

701 8. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490

RJO
Docket No: 5885-15

AT - 7.’!‘1f‘
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Pear IO

The Board for Correction of Naval Records recently reviewed
allegations of error and injustice in your naval record pursuant to
the provisions of Title 10 of the United States Code, Section 1552.
The proceedings have been reviewed, and the recommendation of the
Board has been approved on behalf of the Secretary of the Navy as set
forth in the enclosure.

It is regretted that the circumstances of your c¢ase are such that
favorable action cannot be taken. You are entitled to have the Board
reconsider its decision upon submission of new evidence within one
year from the date of the Board's decision. New evidence is evidence
not previcusly considered by the Board prior to making its decision in
this case. 1In this regard, it is important to keep in mind that a
presumption of regularity attaches to all official records.
Consequently, when applying for a correction of an official naval
record, the burden is on the applicant to demonstrate the existence of
probable material error or injustice.

Sincerely,

SCOTT F. THOMPSON
Executive Director

Enclosure




DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS
701 8. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490

RJO
Docket No: 5885-165

AN
From: Chairman, Board for Correction of Naval Records
To: Secretary of the Navy

subj:  sTArr QNI Us'C
REVIEW OF NAVAL RECORD (WHISTLEBLOWER)

Ref: (a) Title 10 U.S.C. 1552

Encl: (1) DD Form 149 w/attachments

{2) USMC IG report 1co EINEHSIEERDIEN

1. Pursuant to the provisions of reference (a) Subject, hereinafter
referred to as Petitioner, filed enclosure {1} with this Board
requesting, in effect, that the applicable naval record be corrected
to remove all medical records related to his 11 February 2014 mental
health referral.

2. The Board, consisting of .
reviewed Petitioner’s allegations of error and injustice on 7 March
2016 and, pursuant to its regulations, determined that in light of the
available evidence of record, relief should be denied. Documentary
material considered by the Board consisted of the enclosures, naval
records, and applicable statutes, regulations and policies.

3. The Board, having reviewed all the facts of record pertaining to
Petitioner’s allegations of error and injustice, finds as follows:

a. Before applying to this Board, Petitioner exhausted all
administrative remedies available under existing law and regulations
within the Department of the Navy.

b. In November 2012, Petitioner was assigned to the Inspector-
Instructor Detachment, B Company, 4 Combat Engineer Battalion in
Roancke Virginia. His performance evaluations from November 2012
through April 2013 indicated he was performing well.

¢. In December 2013, Petitioner requested to see his Commander
to report incidents of hazing and misconduct by the First Sergeant
assigned to the unit. Petitioner was upset with how subordinates,
including himself, were being treated by the First Sergeant. His
complaint initiated an investigation within the unit.

d. 1In February 2014, Petitioner received a performance
evaluation with a “judgment” grade of “B.” This grade was
substantially lower than the previous grade of “D" that Petitioner




Docket No: 6380-14

received on his previous evaluation. Petitioner concluded that this

lower grade was issued as a reprisal for his complaint of hazing by
the First Sergeant.

€. That same month, Petitioner visited his TRICARE assigned
civilian health provider reporting health problems associated with his
work environment. ©On 7 February 2014, his provider issued him a note
excusing Petitioner from work between the dates of 7 February 2014
through 9 March 2014. The basis for the note was Petitioner’'s
inability to “focus, concentrate, make decisions, and deal with
Stress.”

f. Petitioner provided the note to his chain of command. The
note stated “Unable to work 2/7/14 - 3/9/14" and contained no
explanation. When questioned by the chain of command on the basis for
the physician’s note, Petitioner chose not to disclose any
information.

g. On 11 February 2014, the Petitioner was directed by the
Battalion Commander to report to Portsmouth Naval Medical Center for a
mental health referral. The basis for the referral was to determine
the Petitioner’s fitness for duty since he refused to provide any
information on his physician’s note.

h. 12 February 2014, Petitioner is examined by a staff
psychologist at Portsmouth Naval Medical Center. He was determined to
be fit for full duty despite symptoms of adjustment disorder with
depressed mood.

i. 21 February 2014, Petitioner receives another note from hisg
civilian provider excusing him from work through 31 March 2014,

j. 4 April 2014, Petitioner is again cleared for full duty, with
the exception of a 30-day weapons ban, and his adjustment disorder is
deemed resolved. '

k. Petitioner files an Marine Corps Inspector General reprisal
complaint that is determined to be unsubstantiated on 19 February
2016.

CONCLUSION

Upon review and consideration of all the evidence of record, the Board
finds no evidence of an error or an injustice warranting corrective
action. The Board agrees with the decision of the USMC Inspector
General that Petitioner’'s allegation of reprisal due to the mental
health referral by his command is unsubstantiated.

The Board concluded that the command had a reasonable basis for
referring the Petitioner to the Portsmouth Naval Medical Center for an
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mental health examination. Petitioner’s refusal to disclose the basis
for a no duty chit from his civilian medical provider created a
legitimate cause for concern in his chain of command. Petitioner was
an active duty supply Sergeant with duties that included weapons
handling. The Board determined that the Command’s actions to ensure
Petitioner was fit to perform his duties were correct in light of the
potential safety issues involved. 1In addition, the Board determined
that Petitioner was properly informed and acknowledged his rights
relating to the mental health referral. The basis for the referral
was outlined in the rights notification letter and Petitioner could
have resolved the issue by addressing the concerns raised by his
Commander. Furthermore, Petitioner was advised that he had a right to
refuse the referral and the ability to consult legal counsel.
Accordingly, the Board felt the Petitioner’'s request to remove medical
records associated with the mental health referral was not supported
by the evidence. Petitioner’s request for a persocnal appearance
before the Board was also denied. The Board felt it had sufficient

evidence to make a decision in your case and your presence was not
required.

RECOMMENDATION:
Petitioner’s request be denied.
4. It is certified that quorum was present at the Board’s review and

deliberationg, and that the foregoing is a true and complete record of
the Board’'s proceedings in the above entitled ma

5. Pursuant to the delegation of authorlty se t in Section 6 (e)
of the revised Procedures of the Board for Correction of Naval Records
(32 Code of Federal Regulations, Section 723.6(e)) and having assured
compliance with its provisions, it is hereby announced that the
foregoing corrective action, taken under the authority of reference
{a), has been approved by the Board on behalf of the Secretary of the

Navy.

SCOTT F. THOMPSON
Executive Director

disapproved. 3/2;/!6

Reviewed and a

rankKlin .

ASN (MrRA) 2




APPLICATION FOR RRECTION OF MILITARY RECORD © | OMB No. 0704-0003
'bmJNDER THE PROVISIO.. . OF TITLE 10, U.S. CODE, SECTION 155. OMB aoproval exnims
S

e read Privacy Act Statement and instructions on back BEFORE compl

Tha public reporting burden for this caltection of information is estimated to average 30 minutes per response, mciud
and maintaining the data needed, and completing and reviewing the coliection of ignfon-nalion. Send comments regal m H “ 'II'I“I]““" lllml“l“ I“ 'll NR20150005885
including suggestions for reducing the burdan, to the Department of Defense, Washington Headquarters Services, E

Alexandria, VA 22350-3100 (0704-0003). Respondants should be aware that notwithstanding ary olther pravision of n
of iformaticn if it does not display a currently valid OMB conirot number.

RETURN COMPLETED FORM TO THE APPROPRIATE ADDRESS ON THE BACK |
1. APPLICANT DATA (The person whase record you are requesting fo be corrected.)

a. BRANCH OF SERVICE (Xone) | [ ARMY | NavY | AIR FORCE | X] mariNE corps] | coasT GuarD
: — PyTE— c. PRESENT OR LAST . SERVICE NUM i -
b. NAME (Print - Last, First, Middle Initial} PAY GRADE d. SERVICE NUMBER (/f applicable) e. SSN
E- pUSC.__ |
2. PRESENT STATUS WITH RESPECT TO THE {3, TYPE OF DISCHARGE(/ by court-martial, state 4. DATE OF DISCHARGE OR RELEASE
ARMED SERVICES (Active Duty, Reserve, the type of court) FROM ACTIVE DUTY (YYYYMMDD)
National Guard, Retired, Discharged, Deceased)
ACTIVE DUTY

5. 1REQUEST THE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED AS FOLLOWS: (Entry required)
REMOVE MY MEDICAL RECORDS ALL RECORDS AND REFERENCES RELATING TO MENTAL AND BEHAVIORAL HEALTH
TREATMENT AT PORTSMOUTH NAVAL MEDICAL CENTER FOR THE PERIOD FROM 20140101 TO THE PRESENT

6. | BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: (Entry required)

T'WAS UNJUSTLY REFERRED BY MY COMMANDER TO PORTSMOUTH NAVAL MEDICAL CENTER AS RETALIATION FOR
REPORTING BULLYING AND IMPROPER CONDUCT WITHIN MY UNIT

a. IS THIS AREQUEST FOR RECONSIDERATION YES |b. IF YES, WHAT WAS THE DOCKET NUMBER? | c. DATE OF THE DECISION
OF A PRIOR APPEAL? x| NO

7. ORGANIZATION AND APPROXIMATE DATE (YYYYMMDD) AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD
OCCURRED (&ntry required) 1&1 STAFF, B CO (REINF), 4TH CBT ENGR BN, USMC; 20 MAY 2013

8. DISCOVERY OF ALLEGED ERROR OR INJUSTICE

a. DATE OF DISCOVERY | b. IF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
(YYYYMMDD) BOARD SHOULD FIND IT IN THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION.

20140212

9. IN SUPPORT OF THIS APPLICATION, 1 SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOGUMENTS: (if military documents or medical
records are pertinent lo your case, please send copies. If Velerans Affairs records are pertinent, give regional office location and claim number.}

{1) MEMORANDUM OF LAW; (2) EXHIBIT A--DECLARATION OF GENICHONESERIMEAE, (3) EXHIBIT B--PORTSMOUTH NAVAL
MEDICAL CENTER RECORDS

10. | DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, YES. THE BOARD WILL NO. CONSIDER MY APPLICATION
D.C. (At no expense fo the Government) (X one) DETERM!NE IF WARRANTED. BASED ON RECORDS AND EVIDENCE.

11.a. COUNSEL (if any) NAME (Last, First Middle Initial) and ADDRESS (Inciude ZIP Code) b. TELEPHONE (inciude Area Code)
c¢. E-MAIL ADDRESS

d. FAX NUMBER (Include Area Code)
e. | WOULD LIKE ALL CORRESPONDENCE/DOCUMENTS SENT TO ME ELECTRONICALLY. Xl YES I I NO

12. APPLICANT MUST SIGN IN ITEM 15 BELOW. If the record in question is that of a deceased or incompetent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE APPLICATION. If the application is signed by other than the applicant, indicate

the name (print} and relationship by marking one box below.

|spouse [ |wibow [ Jwiower [ |NExToFmiN [ | LEGAL REPRESENTATIVE | OTHER (specify)
13.a. COMPLETE CURRENT ADDRI.ESS.{!nc.'ude ZIP Code) OF APPLICANT OR PERSON| b, TELEPHONE {Include Area Code)

IN ITEM 12 ABOVE (Forw . E-MAIL ADDRESS
isaac.cordeiro@gmail.com
d. FAX NUMBER (Inciude Area Code)

14. 1 MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE CASE NUMBER
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (U..S. Code, Title 18, (Do not write in this space.)
Sections 287 and 1001, provide thaf an individual shall be fined under this tifle or imprisoned not more than § yearsy or both.)

18. DATESIGNED - - © |iiv |

{YYYYMMDD) : el s e e
20150309 T

DD FORM 149, ¥EC 2014 PREVIOUS EDITION IS OBSOLETE. aobe Designer 5.0




DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

- 701 S. COURTHOUSE ROAD, SINTE 1001
ARLINGTON, VA 22204-2490

ES
Docket No: 6369-15
JAR 112017

Dear IO

This 1s in reference to your application for correction of your naval record pursuant to the
provisions of title 10, United States Code, section 1552.

Regarding your request for a personal appearance, be advised that Board regulations state
personal appearances before the Board are not granted as a right, but only when the Board
determines that such an appearance will serve some useful purpose. In your case, the Board

determined that a personal appearance was not necessary and considered your case based on the
evidence of record.

A three-member panel of the Board for Correction of Naval Records, sitting in executive session,
considered your application on 27 July 2016. The names and votes of the members of the panel
will be furnished upon request. Your allegations of error and injustice were reviewed in
accordance with administrative regulations and procedures applicable to the proceedings of this
Board. Documentary material considered by the Board consisted of your application, together
with all material submitted in support thereof, your naval record and applicable statutes,
regulations, and policies. In addition, the Board considered DoD Inspector General’s completed
investigation report with its findings, as well as the advisory opinions of the Marine Corps
Military Awards Branch Personnel Management Division, dated 1 June 2015, and the Enlisted

Assignments Branch, dated 29 June 2015, copies of which have been previously provided to you -
for your review and comment.

After careful and conscientious consideration of the entire record, the Board found that the
evidence submitted was insufficient to establish the existence of probable material error or
injustice. In this regard, the Board substantially concurred with the comments contained in both
advisory opinions and the IG findings. Accordingly, your application has been denied.

It 1s regretted that the circumstances of your case are such that favorable action cannot be taken.
You are entitled to have the Board reconsider its decision upon submission of new and material
evidence within one year from the date of the Board’s decision. New evidence is evidence not
previously considered by the Board prior to making its decision in your case. In this regard, it is
important to keep in mind that a presumption of regularity attaches to all official records.




ES
Docket No; 6369-15

Consequently, when applying for a correction of an official naval record, the burden is on the
applicant to demonstrate the existence of probable material error or injustice.

Sincerely,

LI .
Executive Director




DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPES
3280 RUSSELL ROAD
QUANTICO, VIRGINIA 22134-5103

5420
MMEA
29 Jun 15

MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTION OF NAVAL
RECORDS (BCHNR)

Via: NAVPERSCOM, BUPERS/BCKR Coordinator (PERS-3C)

Subj: COMMENTS AND RECOMMENDATIONS IN THE CASE OF FORMER HNESAEEEMEEE
UsMC

Ref: {a) 10. U.S.C., Section 1552
{(b) SECNAV M-5216-5, Chapter 10 of Mar 2010
(c) SECNAVINST 5420.193
(d} NAVSO P-473 (Codified as 32 CFR 723}, Procedures of
the Board for Correction of Naval Records
{e} BUPERS INST 5420.21A
(f) MCO 1040.31
{g) MCO P13900.16
{h) MARADMIN 548/12

Encl: (1) BCNR Docket Number NR20150006403
(2) DD FORM 214

1. Per the references, forwarded are enclosures (1) and (2). Per enclosure
(1), requested is an advisory opinion on S ISESEEEEErctition to be granted
an enlisted career force control (ECFC) waiver to go beyond 30 years of
active service.

2. Per enclosure (2), on 31 December 2014, EHNISHSNENEN scparated from the
United States Marine Corps with 30 years, and 21 days of service.

EESESESMN :-ccived an Honorable Discharge, a Reenlistment Eligibility (RE)
code of RE-2B and a Separations Program Designator (SPD} cod “RBECD”.

3. Due to ENNISHOHENEN retiring on 1 January 2015, he is no longer eligible
for an ECFC wavier. This headquarters recommends no further action be taken.

R. ﬁ. SPOOGNER

Deputy Head, Enlisted
Assignments Branch




i
DEPARTMENT OF THE NAVY
EEADQUARTERS UNITED STATES MARINE CORPS
2008 ELLIOT ROAD

QUANTICO, VA 22134-5030

TR REFLY REFER TO:

1650
MMMA-4
June 1, 2015

MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTION OF
NAVAL RECORDS

SUBJ: BCNR APPLICATION IN THE cASE ofF [EEEEDIOHNNNNNEE

EEEENN U.s. MARINE CORPS, RETIRED
Ref: {a}) SecNavInst 1650.1H

Encl: (1) Application For Correction Of Military Record
(DD Form 149)

1. PURPOSE: To provide comments and recommendation on petition

by SESESHDIONEN - -qucst for award while assigned as

Marine Forces Korea (MARFORK) Sergeant Major from June 14, 2011
to July 22, 2013.

2. DISCUSSION:

a. Policy established by the Secretary of the Navy requires
that award recommendations for a personal decoration must be
submitted within three years and awarded within five years of
the act of service.

b. A review of Sergeant _official military

record and the records of this Headquarters revealed no evidence
that he was ever recommended for a personal decoration,
including the Meritorious Service Medal for his service during
the period June 14, 2011 to July 22, 2013. Since the action
pericd for which (EIEECGIONNNENEEEEE ;s rcquesting recogni-
tion is still within the required time limits, if FEESEEDIOEE

former Commander or another officer in his former chain
of command who has knowledge of his services chooses to submit
an award recommendation on his behalf via the improved Awards
Processing System (iAPS), that award recommendation must be
submitted prior to July 22, 2016. The award recommendation must
be forwarded to each member of the entire chain of command,
including the awarding authority.

c. Personal awards are not an entitlement. The fact that
one's predecessor in a billet received an award does not suggest
or require that the next individual to occupy the billet should
accept the same (or any) award. Personal awards are based
solely on the performance of the individual under consideration




SUBJ: BCNR APPLICATION IN THE cast of RIS

BB .. MARINE CORPS, RETIRED

as determined by the chain of command up to and including the
awarding authority. Specifically, intended recipients of a
personal award are expected to have stood out above their peers,
and one should not assume that every individual in a given
billet, even those serving successfully, would stand out above
their peers. The partially redacted paragraph on Enclosure {1},
Page 15 of the enclosed Department of Defense Inspector General
(DODIG) report indicates the command evaluated the Sergeant
Major's performance as falling into the category of "acceptable,
but not above his peers." Appropriately, no award was
recommended.

d. Award authority rests with commanders and is not
delegated to deputies. 1In the case of MARFORK, the Deputy
Commander is a Trusted Assistant for the Commanding General.
This role allows the deputy to enter decisions made by the
Commanding General intc the Improved Awards Processing System
(iAPS), but does not enable the deputy to actually make any
awards endorsement or approval decision. In cases where the
Commanding General will be unavailable to make decisions for the
command, he or she may issue an "Acting" letter to their deputy
to grant them to make decisions in their stead. "Acting" letters
apply to all command decisions, not just awards. Additionally,
when an officer of rank junior to the commander receives an
"Acting” letter, that officer inherits only those awards
appropriate to their rank.

€. SECNAVINST 1650.1H, Appendix A to Chapter 1 (page 1-20)
indicates: "Award recommendations for immediate staff {e.qg.,
Executive Assistant, Aide, Flag Secretary, etc.) shall be
forwarded to the next higher awarding authority in the chain of
command for appropriate action.” There is no explicit determina-
tion in applying this provision to Sergeants Major. For clarity,
typically such and award would be originated by MARFORK and
decided by MARFORPAC. Given the unusual circumstances in this
case, it would certainly be appropriate (although not required)
for the CG, MARFORK to defer to the CG, MARFORPAC. Enclosure 1,
Page 6 of the included DODIG report indicates the CG, MARFORPAC
has already considered this case.

f. The award recommendation EEEHSEERDICINNNN-:cvided

as the enclosure, cannot be used to substantiate his entitlement
to the Meritorious Service Medal. Since the award recommendation
will be considered based on its merits, it is very important
that the recommending officer describe in detailed the actions
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U.S. MARINE CORPS, RETIRED

of the individual in the summary of action in each personal
award recommendation (i.e. This Headquarters does not recommend
submitting summaries of action, or proposed citations, which
would describe the same actions for another Marine). To process
personal award recommendations, regulations require that they
must be appropriately justified and sufficiently detailed to
allow proper evaluation and decision.

3. RECOMMENDATION: The former commander or another officer in

former chain of command who has
knowledge of his service must submit an award recommendation on
his behalf within the required time limits, should that officer
believe an award is appropriate.

4. Point of contact at MMMA-3B ig _at _

R. P. BUTTRAM

Lieutenant Colonel, U.S. Marine Corps
Assistant Head, Military Awards Branch
Personnel Management Division

By direction of the

Commandant of the Marine Corps
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APPLICATION FOR CORRECTION OF MiLITARY RECORD OMB No. 0704-0C05
UNDER THE PROVISIONS OF TITLE 10, U.S. CODE, SECTION 1552 OMB approval expires
(Please read instructions on reverse side BEFORE completing this application.) Oct 31, 2014

The public reporting burden for this collection of information is estimated to average 30 minutes per respanse, including the time for reviewing instructions, seamhln? existing data sources, gathering
and maintaining the data needed, and ::om;)leling and reviewing the collection of information. Send comments regarding this burden estimate or ang other aspect of this collection of information,
including suggestions for reducing the burden, to the Depariment of Defense, Executive Services Direclorate, Informaticn Management Division, 4800 Mark Center Drive, Suite 02G09, Alexandria, VA

22350-3100 {0704-0003). Respondents should be aware that natwithstanding any other provision of law. no person shail be subject 10 anv penalty for Filinm tn ~eme with a collection of information if it
does not display a currently valid GMB control number,

PLEASE DO NOT RETURN YOUR COMPLETED FORM TO THE AB TO THE
APPROPRIATE ADDRESS ON THE BACK OF TH!S PAGE. NR20150006369

PRIVACY
AUTHORITY: 10 U.S.C. 1552, and E.O. 9397, as amended (SSN). isfoundat.
PRINCIPAL PURPOSE(S): To initiate an application for correction of Iy to this collection.
military record, The form is used by Board members for review of vide requested
pertinent information in making a determination of relief through a

< my twwme e wnan s o appivauOn. AR applicant's
SSN is used lo retrieve these records and links to the member's official
military personnel file and pay record.

comrection of a military record. Completed forms are covered by
correclion of military records SORNs maintained by each of the Services
or the Defense Finance and Accounting Service.

1. APPLICANT DATA (The person whose record you are requesting to be corrected.)
a. BRANCH OF SERVICE (Xone) | | ARMY [ NAVY | AIR FORCE | X[ MARINE CORPS] | coasT GuARD

. NAM int - i iddle initial ¢. PRESENT OR LAST d. SERVICE NUMRBER (If applicable . SSN
b, E IPnni 'iii i|ii Middle initial) PAY GRAI:L‘DE9 (i apps ) e

2. PRESENT STATUS WITH RESPECTTOTHE |3, TYPE OF DISCHARGE(if by court-martial, state 4. DATE OF DISCHARGE OR RELEASE

ARMED SERVICES (Active Duty, Reserve, the type of coun.) FROM ACTIVE DUTY (YYYYMMDD)
National Guard, Retired, Discharged, Deceased) .
Active Duty Pending Honorable 20141231

5. | REQUEST THE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED: (Entry re vired) . .
The FINDINGS AND ANALYSIS of DOD iG Case 20130529-02 are biased and do not tar(e ﬁlc entire context of the reprisal against

me into account. My claims of reprisal in the form of continual threats against me, and eventual early PCS, as well as withholding of
an award should be substantiated based on the facts of the case, and which I will prove further in this request.

6. 1 BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: (Entry requfregf!_ . ) .
The investigating officer in this case was not even able to accurately determine that my predecessor did in fact receive an award. His

investigation states have provided proof that he did. He also spoke of dysfunction within the command but does not

take into account SUBSTANTIATED misconduct. He also portrays an inaccurate view of the timing of my

original complaints against and my eventual PCS move. The PI against me was unfounded and was only another act

of reprisal. I will point all of this out ¢ early in the attached letter and enclosures (1) through (12).

7. ORGANIZATION AND APPROXIMATE DATE (Y¥YyyMMOD) AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD
OCCURRED(Entry required)  Marine Forces Korea, HQMC, and DOD IG Whistle blower Investigation Division. 20120813-20140403

8. DISCOVERY OF ALLEGED ERRCR OR INJUSTICE

a, DATE OF DISCOVERY b. IF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY TRE
{YYYYMVDD) N/BOARD SHOULD FIND IT IN THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION.
A
20140453

9. IN SUPPORT OF THIS APPLICATION, | SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCUMENTS: (if military documents or medical
records are pertinent to your case, please send copies. If Veterans Affairs records are pertinent, give regional office location and cfaim number.)

My nine page letter is attached as well as enclosures (1) through (12). 1 have clearly referenced the pertinent parts of the enclosures
throughout my letter. Aside from these clearly defined points each enclosure in it's entirety serves to establish the context not only of
my initial complaints that Majzen Regner was abusing his authority (substantiated) but also the reprisal against me aflerwards.

10. | DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, X YES. THE BOARD WILL NO. CONSIDER MY APPLICATION
D.C. (Af no expense to the Guvernment) {X one) DETERMINE IF WARRANTED. BASED ON RECORDS AND EVIDENCE.

11.a. COUNSEL (if any) NAME (Last, First, Middle initial) and ADDRESS (Include ZIP Code} | b, TELEPHONE (include Area Cods) N/A

None ¢. E-MAIL ADDRESS

N/A

d. FAX NUMBER (Include Area Code} N/A

12. APPLICANT MUST SIGN IN ITEM 15 BELOW., I the record in guestion is that of a deceased or incompetent person, LEGAL PROQF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE APPLICATION. I the application is signed by other than the applicant, indicate

tha name (print} and relationship by marking one box below.

SPOUSE I WIDOW l WIDOWER l NEXT OF KIN f I LEGAL REPRESENTATIVE ] OTHER (Specify)

13.a. COMPLETE CURRENT ADDRESS (fnclude Z!P Code] OF APPLICANT OR PERSON! b. TELEPHONE (Inciude Area Code,
rward notification of alf changes of address.) c. E-MAIL ADDRESS

d. FAX NUMBER (inciude Area Code) N/A

14. | MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE CASE NUMEER
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (1/.S. Cods, Title 18, {Da ot wrile in this space.)
Sections 287 and 1001, provide that an individual shall be fined under fhis fitle or impnsoned not mora than 5 years, or both.) “ 1%‘\“

15. SIGNATLL

16. DATE SIGNED 5‘6\\ \

(YYYYMMDD}
2014050 A,

Adobe Designer 8.0
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INSTRUCTIONS

Under Title 10 United States Code Section 1552, Active Duty and Reserve Component Service members, Coast Guard, former Service members,
their fawful or legal representatives, spouses of former Service members on issues of Survivor Benefit Program (SBP) benefits, and civilian
employees with respect to military records other than those related to civilian employment, who feet that they have suffered an injustice as a resuit
of error or injustice in military records may apply to their respeclive Boards for Correction of Military Records (BCMR) for a correction of their
military records. These Boards are the highest level appellate review authority in the military. The information collected is needed to provide the
Boards the basic data needed to process and act on the request.

1. Allinformation should be typed or printed. Complete all applicable items. If the item is not applicable, enter "None *
2. If space is insufficient on the front of the form, use the "Remarks” box below for additional information or attach an additional sheet.

3. List all attachments and enclosures in item 9. Do not send ariginal documents. Send clear, legible copies. Send copies of military documents
and orders related to your request, if you have them available. Do not assume that they are all in your military record.

4. The applicant must exhaust all administrative remedies, such as corrective procedures and appeals provided in regulations, before applying to
the Board of Corrections.

5. ITEM 5. State the specific correction of record desired. If possible, identify exactly what document or information in your record you believe to be
erranecus or unjust and indicate what correction you want made to the document or infarmation,

6. ITEMB. In order to justify correction of a military record, it is necessary for you te show to the satisfaction of the Board by the evidence that you
supply, of it must otherwise satisfactorily appear in the record, that the alleged entry or omission in the record was in efror or unjust. Evidence, in
addition to documents, may include affidavits or signed testimony of witnesses, executed under oath, and a brief of arguments supporting the
application. All evidence not already included in your record must be submitted by you. The respensibility of securing evidence rests with you,

7. ITEM8. U.8. Code, Title 10, Section 1552b, provides that no correction may be made unless a request is made within three years afier the
discovery of the error or injustice, but that the Board may excuse failure to file within three years after discovery if it finds it to be in the interest of
justice.

8. ITEM 10. Personal appearance before the Board by you and your witnesses or representation by caunsel is not required fo ensure full and

impartial consideration of your application. If the Board determines that a personal appearance is warranted and grants approval, appearance and
representation are permitted before the Board at no expense to the government.

9. ITEM 11. Various velerans and service organizations furnish counsel withoul charge. These organizations prefer that arrangements for
representation be made through local posts or chapters.

10. ITEM 12. The person whose record correction is being requested must sign the application. If that person is deceased or incompelent to sign,
the application may be signed by a spouse, widow, widower, next of kin (son, daughter, mother, father, brother, or sister}, or a legal representative
that has been given power of attorney. Other persons may be authorized to sign for the applicant. Proof of death, incompetency, or power of
attorney must accompany the application. Former spouses may apply in cases of Survivor Benefit Plan {SBP) issues.

11. For detailed information on application and Board procedures, see: Army Regulation 15-185 and www.arba_army.pentagon.mil:
Navy - SECNAVINST 5420.193 and www.hg.navy.mil/beni/benr.htm: Air Force Instruction 36-2603, Air Force Pamph!et 36-2607, and
www.afpc.randolph.af milfsafmrbr; Coast Guard - Code of Federat Regulations, Title 33, Part 52.

MAIL COMPLETED APPLICATIONS TO APPROPRIATE ADDRESS BELOW

ARMY NAVY AND MARINE CORPS

Army Review Boards Agency Board for Correction of Naval Records

251 18th Street South, Suite 385 701 S. Courthouse Road, Suite 1001

Arlington, VA 22202-3531 Arlington, VA 22204-2490

AIR FORCE COAST GUARD
Board for Correction of Air Force Records Department of Homeland Security
SAF/MRBR Office of the General Counsel
550-C Street West, Suite 40 Board for Correction of Military Records
Randolph AFB, TX 78150-4742 245 Murray Lane, Stop 0485
Washington, DC 20528-0485

17. REMARKS
I specifically desire the following remedies from BCNR which I believe are just and within the Board’s power to grant:

1} That I receive a Meritorious Service Medal prepared using enclosure (3) for my meritorious performance of my duties while
assigned as MARFORK SgtMaj, as the withholding of this award was clearly an act of reprisal and unjust,

2) That I be reassigned to a MajGen level or higher billet and be granted a enlisted career force control (ECFC) waiver to go beyond
30 yrs active service in order to do this as my early reassignment from Korea was unjust and an act of reprisal.

3) That, for the purposes of the selection of the next Sergeant Major of the Marine Corps that 1 be considered to be currently in a
general Oficer position as my early reassignment was clearly unjust and deprived me of that consideration. [ am currently the 11th
most senior SgtMaj in the Marine Corps, have proven myself, and am only at an O-6 billet now due to this reprisal.

DD FORM 149 (BACK), NOV 2012




DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

701 8, COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490

BJG
Docket No: 6403-14
27 May 2014

pear R

This is in reference to your Application for Correction of
Military Record (DD Form 149) dated 10 April 2014 with
enclosures.

Following a preliminary review of your application and
enclosures, I found that your reprisal complaint was not
substantiated by the Department of Defense Inspector General on
3 April 2014. The only request you now make is for an apology.
This Board is not in a position to apclogize for the alleged
suffering that you and your family may have endured. You are
further advised that this Board is not an investigative body.

As a result of the foregoing, no action is required by this
Board. Accordingly, your case is hereby administratively closed
without prejudice.

Sincerely,

Head, Discharge Section
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APPLICATION FOR CORRECTION OF MILITARY RECORD OMS No. 0704-0003
UNDER THE PROVISIONS OF TITLE 10, U.S. CODE, SECTION 1552 OMB approvel expires
(Please read instructions on reverse side BEFORE completing this appiication.) Oct 31, 2014

The public reponting burden for this collection of information is estimated to average 30 minutes per responsa, Including the time for reviewing instructions, searching existing data sources, gathering
and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other aspact of this collection of information,
ncluding suggestions for reducing the burden, to the Department of Defense, Executiva Services Directorale, Information Management Division, 4300 Mark Center Drive, Suite 02G09, Alexandria, VA

22350-3100 {0704-0003). Respondents should be aware that notwithstanding any other provision of Jaw, no person shall be subject 1o any panalty for ailing to comply with a collection of information if it
does not display a currently valid CMB control number.

PLEASE DO NOT RETURN YOUR COMPLETED FORM TO THE ABOVE ORGANIZATION, RETURN COMPLETED FORM TO THE
APPROPRIATE ADDRESS ON THE BACK OF THIS PAGE.

PRIVACY ACTS™
AUTHORITY: 10 U.8.C. 1552, and E.O. 9397, as amended (SSN). I dat: .
PRINCIPAL PURPOSE(S): Ta initiate an application for correction of t Is collection.
military record. The form is used by Board members for review of NR201 40006403

pertinent information in making a determination of relief through — :Lueﬁ}ggnt.s
comection of a military record, Completed forms are covered by PP

i
correction of military records SORNSs maintained by each of the Services Sr; mber's official
or the Defense Finance and Accounting Service.
1. APPLICANT DATA (The person whose record you are requesting lo be corrected.)
a. BRANCH OF SERVICE (Xone) |  [aRmMY NAVY [ AIR FORCE | X]marine corps] [ coasT cuarp
int - i i it c. PRESENT OR LAST i X
W Middle Initial} PAY GRADE d. SERVICE NUMBER (/f applicable) e. SSN
E-9 CIVEXCE

2. PRESENT STATUS WITH RESPECT TO THE |3, TYPE OF DISCHARGE(/ by court-martial, state 4. DATE OF DISCHARGE OR RELEASE

ARMED SERVICES (acfive Duly, Reserve, the type of court ) FROM ACTIVE DUTY (YYYYMMDD)

National Guard, Retired, Discharged, Deceased) .

Active Duty Pending Honorable 20141231

5. IREQUEST THE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED: (Entry required) | . .
The FINDINGS AND ANALYSIS of DOD 1G Case 20130529-02 are biased and do not take the entire context of the reprisal against
me into account. My claims of reprisal in the form of continual threats against me, and eventual early PCS, as well as withholding of
an award should be substantiated based on the facts of the case, and which I will prove further in this request.

6. 1 BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: (Entry require?_ . , .
Fhe investigating officer in this case was not even able to accurately determine that my predecessor did in fact receive an award. His

investigation states he di ave provided proof that he did. He also spoke of dysfunction within the command but does not

take into account UBSTANTIATED misconduct. He also portrays an inaccurate view of the timing of my

original complaints against and my eventual PCS move. The PI against me was unfounded and was only another act

of reprisal. T will point all of this out clearly in the attached letter and enclosures (1) through (12).

7. ORGANIZATION AND APPROXIMATE DATE ¢vYYyMMDD) AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD
OCCURRED(Enty required) Marine Forces Korea, HQMC, and DOD IG Whistle blower Investigation Division. 20120813-20140403

8. DISCOVERY OF ALLEGED ERROR OR INJUSTICE

a. DATE OF DISCOVERY b. IF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
{YYYYMMOD) N/ROARD SHOULD FINDIT IN THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION,
20140403

9. IN SUPPORT OF THIS APPLICATION, | SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCUMENTS: (if military documents or medical
records are pertinent to your case, please send capies. if Velerans Affairs records are pertinent, give regional office location and claim number.)

My nine page letter is attached as well as enclosures (1) through (12). I have clearly referenced the pertinent parts of the enclosures
throughout my letter. Aside from these clearly defined points each enclosure in it's entirety serves to establish the context not only of
my initial complaints that Majgen Regner was abusing his authority (substantiated) but also the reprisal against me afterwards,
10. | DESIRE TQO APPEAR BEFORE THE BOARD IN WASHINGTON, | X |YEs. THE BOARD WILL NO. CONSIDER MY APPLICATION

D.C. (At no expense to the Govemnment) (X ane) DETERMINE IF WARRANTED. BASED ON RECORDS AND EVIDENCE.
‘H.a. COUNSEL (if any) NAME (Last, First, Middle Initial) and ADDRESS finclude ZIP Code) b. TELEPHONE (/nclude Area Code) N/A

one c. E-MAIL AGDRESS

N/A

d. FAX NUMBER (Include Area Code) N/A

12, APPLICANT MUST SIGN IN ITEM 15 BELOW. If the record in question is that of a deceased or incompetent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE APPLICATION. If the application is signed by other than the applicant, indicate

the name (paint) and relationship by marking one box below.

SPOUSE I | wiDow j WIDOWER I NEXT OF KIN ] LEGAL REPRESENTATIVE | l OTHER (Specify)

13.2. COMPLETE CURRENT ADDRESS (Include Z/P Code) OF APPLICANT OR PERSONI b. TELEPHONE {include Area Code)
rward nolification of all changes of address.}

¢c. E-MAIL ADDRESS

d. FAX NUMBER (/nclude Area Code} IN/A

14. | MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF Tﬁ; CASE N.U"g.BER
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (U.S. Code, The 1& {Do not wiite in this space.}
Sections 287 and 1001, provide that an individual shall be fined under this title or imprisoned not more than 5 years, or both. O 4

16. DATE SIGNED AP/P 7o

(YYYYMMOD}

20140410 § A

ION 1S OBSOLETE. Adobe Designer 8.0

DD FORM 149,




INSTRUCTIONS

Under Title 10 United States Code Section 1552, Active Duty and Reserve Component Service members, Coast Guard, former Service members,
their lawful or legal representatives, spouses of former Service members on issues of Survivor Benefit Program (SBP) benefits, and civilian
employees with respect to military records other than those related to civilian employment, who feel that they have suffered an injustice as a result
of error or injustice in military records may apply to their respective Boards for Correction of Military Records (BCMR) for a correction of their
military records. These Boards are the highest level appellate review authority in the military. The informatien collected is needed to provide the
Boards the basic data needed to process and act on the request.

1. All information should be typed or printed. Complete all applicable items. If the item is not applicable, enter "None."
2. If space is insufficient on the front of the form, use the "Remarks” box below for additional information or attach an additional sheet.

3. List all attachments and enclosures in item 9. Do not send original documents. Send clear, legible copies. Send copies of military documents
and orders related to your request, if you have them available. Do not assume that they are all in your military record.

4. The applicant must exhaust all administrative remedies, such as correclive procedures and appeals provided in regulations, before applying to
the Board of Corrections.

5. ITEM 5. State the specific correction of record desired. If possible, identify exactly what document or information in your record you believe to be
erroneous or unjust and indicate what correction you want made to the document or information.

6. ITEM 6. In order to justify correction of a military record, it is necessary for you to show to the satisfaction of the Board by the evidence that you
supply, or it must otherwise satisfactorily appear in the recard, that the afleged entry or omission in the record was in error or unjust, Evidence, in
addition to documents, may include afiidavits or signed testimony of witnesses, executed under oath, and a brief of arguments supporting the
application. All evidence not already included in your record must be submitted by you. The respensibility of securing evidence rests with you.

7. ITEM 8. U.S. Code, Title 10, Section 1552b, provides that no correction may be made unless a request is made within three years after the
discovery of the error or injustice, but that the Board may excuse failure to file within three years after discovery if it finds it to be in the interest of
justice.

&. ITEM 10. Personal appearance before the Board by you and your witnesses or representation by counsel is not required to ensure full and

impartial consideration of your application. If the Board determines that a personal appearance is warranted and grants approval, appearance and
representation are permitted before the Board at no expense to the government,

9. ITEM 11. Various veterans and service organizations furnish counsel without charge. These organizations prefer that amangements for
representation be made through local posts or chapters.

10. ITEM 12. The person whose record correction is being requested must sign the application. If that person is deceased orincompetent to sign
the application may be signed by a spouse, widow, widower, next of kin (son, daughter, mather, father, brother, or sister), or a legal representative
that has been given power of attorney. Other persons may be authorized to sign for the applicant. Procf of death, incompetency, or power of
attorney must accompany the application. Former spouses may apply in cases of Survivor Benefit Plan (SBP) issues.

11. For detailed information on application and Board procedures, see: Army Regulation 15-185 and www.arba.army.pentagon.mi;
Navy - SECNAVINST.5420.193 and www.hq.navy mibenr/benr htm; Air Ferce Instruction 36-2603, Air Force Pamphlet 36-2607, and
www .afpc randolph.af mit'safmibr; Goast Guard - Code of Federal Regulations, Title 33, Part 52.

MAIL COMPLETED APPLICATIONS TO APPROPRIATE ADDRESS BELOW

ARMY NAVY AND MARINE CORPS

Army Review Boards Agency Board for Correction of Naval Records

251 18th Street South, Suite 385 701 8. Courthouse Road, Suite 1001

Arlington, VA 22202-3531 Arlington, VA 22204-2480

AIR FORCE COAST GUARD
Board for Correction of Air Force Records Department of Homeland Security
SAF/MRBR Office of the General Counsel
550-C Street West, Suite 40 Board for Correction of Military Records
Randolph AFB, TX 781504742 245 Murray Lane, Stop 0485
Washington, DC 20528-0485

17. REMARKS

Dear Sir/Ma'am, at this point there is no remedy that can adequately bring balance to the injustices of this case. I have lived this, and
witnessed the efforts the Marine Corps took to not only excuse ﬂnisconduct but to also destroy me for daring to
speak out. | have already PCS'ed and have a retirement date. T do not wish to work for another General Officer and although 1 know
my performance in Korea was meritorious enough to deserve recognition, no award can make up for the damage already done to my
career. .

All T would like at this point is for this reprisal to be substantiated as it should have been and I would like an apology for the
suffering I, and my family have endured throughout this entire experience. V/R,

DD FORM 149 (BACK), NOV 2012




DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS
701 5. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490
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EGA:ks
Docket No: NR8189-15
26 February 2016

From: Chairman, Board for Correction of Naval Records

To: Commandant of the Marine Corps
subj: REVIEW NAVAL REcorD oF OO -
XXX - XX -
Ref: {(a) 10 U.S.C. 1552
Encl: (1) Copy of approved Report of Proceedings w/o
attachments

(2) Copy of letter to Subject

1. In accordance with reference (a), the Board for Correction
of Naval Records has reviewed allegations of error and injustice
in Subject’s naval record.

2. The designated representative of the Assistant Secretary of
the Navy for Manpower and Reserve Affairs has reviewed the
proceedings of the Board and approved the recommendation for
corrective action as set forth in enclosure (1).

3. Regulations approved by the Secretary of the Navy require
that Subject’s naval record be corrected, where appropriate, in
accordance with the approved recommendation of the Board.

4. It is requested that this Board be furnished a copy of any
correspondence relating to the approved recommendation.

By direction




DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS

701 S. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490

EGA
Docket No: B8189-15
1% November 2015

From: Chairman, Board for Correction of Naval Records
To: Secretary of the Navy

Subj: REVIEW NAVAL RECORD ICO
UsMC

Ref: (a) 10 U.S.C. 1552

Encl: (1) DD Form 149 with attachments
(2} HOMC memo 1610 MMRP-13/PERB dtd 26 Aug 15

(3) Petitioner’s letter in response/rebuttal of advisory opinion
(4) Letter from ﬁin support of Petitioner
1. Pursuant to the provisions of reference {a) Petitioner, an
enlisted member of the Marine Corps, filed enclosure (1) with this
Board requesting, in effect, that the applicable naval record be
corrected by removing his fitness report covering the period from
20140403 to 20140615 from his Official Military Personnel File (OMPF),

Electronic Service Record (ESR}), and the Marine Corps Total Force
System (MCTFS), where applicable. Enclosures (1) through (4) apply.

2 aogBoard, consisting of OO

reviewed Petitioner's allegations of error and injustice on
2 November 2015 and, pursuant to its regulations, determined that the
corrective action indicated below should be taken on the available
evidence of record. Documentary material considered by the Board
consisted of the enclosures, naval records excerpts, and applicable
statutes, regulations, and pelicies. 1In addition, the Board
considered enclosure (2}, which was furnished by Headquarters Marine
Corps (HQMC).

3. The Board, having reviewed all the facts of record pertaining to
Petitioner's allegations of error and injustice finds as follows:

a. Before applying to this Board, Petitioner exhausted all
administrative remedies available under existing law and regulations
within the Department of the Navy.

b. Enclosure (1} was filed in a timely manner.

¢. In correspondence attached as enclosures (2}, the office
having cognizance over the subject matter addressed in Petitioner’s
application has commented to the effect that the contested report
contained a minor error and should remain a part of the Petiticner’s
official military record.




Docket No: 8189-15

d. 1In correspondence attached as enclosure (3), Petitioner having
reviewed enclosure (2), submitted an additional statement arguing that
the report does not accurately portray his performance and is unjust
do to the lack of observed time. He also submitted an additional
letter from his previous Battalion Sergeant Major, which stated the
report was inaccurate and should have been a non-observed report.

€. In correspondence attached as enclosure (4), the Battalion
Sergeant Major and command reviewer for enlisted fitness reports
stated that senior enlisted leadership, to include the Petioner’s
Company First Sergeant, were omitted in the review process by the
reporting senior (RS) and reviewing officer (RO). It was also
highlighted that during this period, the Petitioner was reassigned as
the Chief Drill Instructor due to his exceptiocnal maturity, superior
performance, and ethical leadership.

CONCLUSION:

Upon review and consideration of all the evidence of record, the Board
concludes, in disagreement with enclosure (2), that Petioner’s request
warrants favorable action. In this regard, and especially in light of
the contents of enclosure {4), the Board concludes that the fitness
report covering the period from 20140403 to 20140615 should be removed
from the record. 1In view of the foregoing, the Board finds the

existence of an eror and injustice warranting the following corrective
action.

RECOMMENDATION:

a. That the Petitioner’s naval record be corrected by removing
the following enlisted fitness report and related material.

Date of report Reporting Senior Period ¢of report

20140615 EEESEEPOIONE rrrom 20140403 to 20140615

b. That there be inserted in Petitioner’s naval record a
memorandum in place of the removed report, containing appropriate
identifying data concerning the report; that such memorandum state
that the report has been removed by order of the Secretary of the Navy
in accordance with the provisions of federal law and may not be made
available to selection boards and other reviewing authorities; and
that such boards may not conjecture or draw any influences as to the
nature of the report.




Docket No: 8189-15

c. It is certified that a quorum was present at the Board’s
review and deliberations, and that the foregoing is a true and
complete record of the Board's proceedings in the above entitled
matter.

Recorder

5. The foregoing action of the Board is submitted for your review and
action.

SCOTT F. THOMPSON
Executive director

/o7 i

Reviewed and Approved

RCBERT L. WOODS

Assistant General Counsel
{Manpower and Raserve Affairs)
1000 Navy Pentagon, Rm 4D548
Washington, DC 20350-1000




DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS
) 3280 RUSSELL ROAD

QUANTICO, VIRGINIA 22134-5103

IN REPLY REFER TO:

1610
MMRP-13/PERB

2 8 AUG 2015

MEMORANDUM FCR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTION OF
NAVAL RECORDS

Subj: MARINE CORPS PERFORMANCE EVALUATION REVIEW BCARD {PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF
, USMC DOCKET NO. 332-15%

Ref:  (a) HEEEEEEOION o0 form 149 of 23 April 2015

(b) MCO P1610.7F

1. Per MCO 1610.7, the Performance Evaluation Review Board, with
three members present, met on 13 August 2015 to consider Gunnery
petition contained in reference (a). Removal

of fitness report 20140403-20140615 (TR) was requested.

Reference (b) is the performance evaluation directive governing
submission of the report.

2. _ contends that the report is unjust
because the Reporting Senior (RS) did not state, per reference
(b), why he was submitting an observed report for a period of
less than 90 days. He also contends that certain attributes were

marked below average and, therefore, contradict the Section I
comments. _ further contends that he
barely saw the RS and the end date of the report should have been

23 May 2014 to coincide with his reporting to SINjSHSHEE who was
his new RS at the Battalion S5-3.

3. In its proceedings, the Board concluded that the contested
report is administratively correct as written and filed. The
following is offered as relevant:

a. Per paragraph 3005.3 of reference (b), RSs have the
option to submit observed reports for 89 days or less if they
have meaningful contact with the Marine Reported On {(MRO), can
provide an account of significant performance, and indicate in
Section I that they are exercising this waiver to do an observed
report. The R3’'s failure to note in Section I that he was
invoking the aforementioned waiver, however, is a minor error and
not a material errcr that invalidates the report. The RS felt he
had a basis to submit an observed report and Section C, Billet
Accomplishments, lists a myriad of significant efforts by Gunnery
EEEOEEEOIONN, hich were also listed on his Marine Reported On
Worksheet (MROW) which he provided in reference (a).




Subj: MARINE CORPS PERFORMANCE EVALUATION REVIEW BOARD {(PERE)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF
USMC DOCKET NO. 332-15%

b. HEEEEEOION ctcs in the beginning of his
letter of 23 April 2013 that he was perscnally selected by the
2nd Battalion Sergeant Major for his expertise and skills to
specifically fill the breach as the Golf Company Chief Drill
Instructor. The RS certified the validity of the report when he
signed Section J-1 and the RO did likewise in concurring with the
report and signing Section K~5. The purpose of Section I is not
to justify attribute markings but rather to provide mandatcry
comments defining the “whole Marine” not apparent from the
markings and the narrative portions of the report. Secticn I is
not in conflict with the cverall assessment and
BN -ils to substantiate that certain attribute marks are
unjust.

c. The (TD) fitness report that FlEEEOIONINENEGN

received subsequent to the contested report, while working for
B -ccins on 20140616. Therefore, it does not appear that
the ending date of the contested report is inaccurate, nor does
— provide any endorsement from SISESEE that
the (TD) report should have had a starting date of 24 May when

reported to EINSHSHEN

4. In summary, the Board found that the petitioner failed to
meet the burden of proof necessary to establish an inaccuracy or
injustice warranting the removal of the report. The Board’s
opinion, based con deliberation and majority vote, is that the

contested fitness report should remain a part of SEEEERIENNG
EEEE official military record.

5. The point of contact regarding this matter is _

CALVIN F. SWAIN

Deputy Director

Manpower Management Division
Manpower and Reserve Affairs
Department

By directicn ¢f the Commandant
of the Marine Corps
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APPLICATION FOR CORRECTION OF MIL
UNDER THE PROVISIONS OF TITLE 10, U.S.C s
{Piease read instructions on roverss side BEFORE comy 3 EYLi 1 .H‘; NAZ01R000E182
- - — —— - ] -
DR e e L e s
uus.%?ag &st0ns for reduding the , 10 the Department of Defenss, Executive Services Dire wndrla, VA
223 100 )704-0003). Respondents shouid be aware that ncb g any ather p vof omalion If il
does not dsplay a curmertly vatid OMB contol number,
PLEASE DO NOT RETURN YOUR COMPLETED FORM TO THE ABOVE Gerrimir 1ivine 13e 1 wia o M G § S CURW 1U 10C
APPROFRIATE ADDRESS ON THE BACK OF THIS PAGE.

PRIVACY ACT STATEMENT
AUTHORITY: 10U.5.C. 1552, and E.D. 9297, as amended (SSN). ROUTINE USE(S): The DoD Blanket Routine Uses found at:
mmcwu rsu#ogs(si: Tgéntijﬂataeo :Tnd appllcglionf‘hr l:orrew'orn of hito/privacy defense govbanket_uses shiml apply to this coflection.
fitary record. The form is used by Board members for review o DISCLOSURE: Voluntary; hawever, failure {o provide requested
pe: o mﬂ. Eﬁ%ﬂﬂ??rﬁ%r?c%wgéodrﬁg;gga[;l?r?x:;:gigofvlggggb'; information may re;utm denfal of your applicfa!ion. An applicant's
comction of millary records SORNs mainlained by each of the Services | Soi IS used o relriavs these records and links to the member's official
of the Defense Finance and Accaunting Sendce. v peé pay '
1. APPLICANT DATA (The person whose racord you are requesting fo be corrected.)
a. BRAKCH OF SERVIGE (Xone) | | ARMY NAVY | AIR FORCE | X[ marine cores]  [coastcuarn
N it M ; €. PRESENT OR LAST ; )
b. NAME (Pint - Last, Firs!, Midcie inifia) ERE G%A}Ef- d. SERVICE NUMBER {f appiicabia) | e. ss_
E-7 /GySgt
2 PRESENT STATUS WITH RESPECT TO THE | 3. TYPE OF DISCHARGE(! by count-mantial, state 4. DATE OF DISCHARGE OR RELEASE
ARMED SERVICES {Active Duty, Resarvs, the typs of courl.} FROM ACTIVE DUTY (YYYYMMODD)
Nafonal Guard, Retired, Discharged, Deceased)
Active Duty

5. IREQUEST THE FOLLOWING ERROR OR INJUSTICE |N THE RECORD BE CORRECTED: (Emry roquired;
Error in numerous areas of Fitness Report dated 20140403 to 20140523,

(TR 3014 0403 = 2014056 16

6. | BELIEVE THE RECORD TG BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: (Entry require
Please See Attached Letter. (Enclosure 1} e ~

7. ORGANIZATION AND APPROXIMATE DATE (YYYvMMDOD; AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD
OCCURRED Enty requied) Company G, 2nd BN, RTR, MCRD 2014071
8. DISCOVERY OF ALLEGED ERROR OR INJUSTICE

u. DATE OF DISCOVERY b. IF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
(YYYYMMDD) BOARD SHOULD FIND 1T IN THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION.
20141001

2. [N SUPPORT OF THIS APPLICAﬁON, ISUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCUMENTS: (if miftary documents or medical

recards are partinant fo your cese, please send copies. If Velarans Affglrs records are perinent, pive regional office locaton and cisim number,) N .
fitness report from 20140403 to 20140615, MROW submitted for fitness report that shows correct dates, RTR Recruit Training
graduation schedule.

10. | DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, YES. THE BOARD WiLL X | Ho. CONSIDER My APPLICATION
D.C, (Al n0 expense (o tha Govemmenl) (X ona) DETERMINE IF WARRANTED. BASED CN RECORDS AND EVIDENCE.

1£.2. COUNSEL (if any) NAME (Last, First Middle Initaft and ADDRESS (Inciuds ZiP Code} b. TELEFHONE (Include Ares Coda)
«. EMANL ADDRESS

d. FAX NUMBER (inciuds Area Coda)

12 APPLICANT MUST SIGN IN ITEM 15 BELOW. If the record lmuesﬂon is that of a decaased or incompetent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE AFPLICATION. If the appiication is signed by othar than the applicant, indicate
the name (prinf} and relationship by marking one box bafow,

| ]srouse [ Jwibow | |wwower [ JNExToFkmN | ]LEGALREPRESENTATWE [ | omHER rs;aﬂ'

13.a. COMPLETE CURRENT ADDRESS (include ZIP Cors) OF APPLICANT OR PERSON| b. TELEPHONE (Includa Ares Cods)
IN ITEM 12 ABOVE {Forward notificaion of ail changas of addrass. )

c. F-MAIL Annii
_ d. FAX NUMBER (includs Araq.Cads

14.1 MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR GLAIM. (U5, Cods, Title 18,
Sections 287 and 1001, pravida thet an ingividual shall be fined under thia titla or imprisoned not mare han 5 years, or soth.)

14. §

16. DATE SIGNED
(YYYYMMOD}
20150423

DD FORM 149, OCT 2011 PREVICUS EDITION 1S OBSOLETE.




DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS
701 S. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490

SJN
Docket No: 9140-15
13 November 2015

Dear EEEEEOION

This is in reference to your Application for Correction of
your records. You requested removal of three fitness reports
from your official military personnel file {(OMPF).

Please be advised that because you have an ongoing complaint
of reprisal filed with the Navy Inspector General’s office, your
case before this Board has been closed administratively without
prejudice. When the investigation has been completed, you may
request that your case be reopened. If you submit such request,
please include a copy of the final investigation report.

Our point of contact regarding this matter is
and he may be reached at

Please do not hesitate to contact me if you need further
assistance.

Sincerely,

By direction




APPLICATION FO~ ZORRECTION OF MILITARY RECORD OMB No. 0704-0003
UNDER THE PROVISL. 3 OF TITLE 10, U.S. CODE, SECTION 1+ _. OMB approval expires
Act Statement and instructions on back BEFORE compleling this appiication.) Dec 31, 2017

s Biection of information is estimated to average 30 minutes par respanse, including the time for reviewing instructions, searchm% exisling data sources, gathering
ta ne , and completing and reviewing the coliection of information. Send comments regarding this burden estimate or any other aspect of this collection of information,

s for racuning the burden, to the Department of Defense, Washington Headguarters Services, Execltive Services Directorate, Directives Division, 4800 Mark Center Drive,
350-3100 (LF04-0003). Respondents should be aware that notwithstanding any other provision of law, no person shall be subject to any penalty for failing to comply with a collection
it does not display a currently valid OMB control number.

of infermation i

RETURN COMPLETED FORM TO THE APPROPRIATE ADDRESS ON THE BACK OF THIS PAGE. z 9};/0 ~ /G
1. APPLICANT DATA (The person whose record your are requesting fo be corrected.)
a. BRANCH OF SERVICE (Xone) | | ARMY X1 navy | AIR FORGE | [wmarine CORPS| | COAST GUARD

b, NAME (Frint - L. j idefle Initial) c. ;§$SEF§\TDOER LAST d. SERVICE NUMBER (/f applicable} |e. SSN
ﬂ )LEDR 5 U.S.C. 552(b)]

2. PRESENT STATUS WITH RESPECT TOTHE | 3. TYPE OF DISCHARGE(If by count-martial, state 4. DATE OF DISCHARGE OR RELEASE
ARMED SERVICES (Active Duly, Reserve, the type of court) FROM ACTIVE DUTY (YYYYMMDD)
National Guard, Retired, Discharged, Deceased) .

Active Duty N IA SVDEF 00000000

5. IREQUEST THE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED AS FOLLOWS: (Entry required)

Unfortunately, at NAVEUR/NAVAF from July 2012 to December 2012 I was assaulted three different ways. [ was assaulted by a then active duty
Navy Commander,_, who kicked the back of my chair so hard with his boot that I felt the taste of blood in my mouth and had back
pain for at least two weeks. | was assaulted by an US Army civilian, _with a direct blow to my chest close to my heart, apain feeling
the taste of blood in my mouth. Embarrassingly, I was assaulted by a retired Navy 06 working as a comractor,ﬂwho
procecded to pin me at my chair while rubbing his crotch on my shoutder during the work day. Immediatelythereafter, he then ran over to an active
duty CDR and exclaimed in order to humiliate me, "this is what | did toﬂ" in front of scveral witnesses that to date have mysteriously
forgotten the event. Importantly, after compiling all my facts, seeking advice and reporting these assaults up my chain of command, my stellar *EP
(period ending October 2012 b dropped to three subsequent Ps (May 2013 by S SISHSHE October 2013 by SNSRI
October 2014 by as is . Those three subsequent FITREPs are quoted in email as the main reason I did not promote to CDR.

6. | BELIEVE THE RECORD TO BE IN ERRQOR OR UNJUST FOR THE FOLLOWING REASONS: (Entry required)

In June 2015, EHENSHSNEEEE 1 CPON OPNAV, NOOD recommended that | contact IG and BNCR for your assistance in what to do about these
unfair FITREPs. MCPON wrote, “Sir - please know that your email is of great concem to me. No one should have to put up with harassment,
intimidation, assault, or reprisal in our Navy. I have forwarded the information you provided to the NAVEUR Force Judge Advocate to ensure
these allegations were properly investigated and that any additional investigation required is referred to the appropriate. [ also want to make sure
you are aware that Military Whistleblower complaints may be made to the Navy Inspector General: hitp://www.secnav.navy.mil/ig/Pages/Home.asp
, and that you may petition the Board of Correction for Naval Records to modify your fitreps. | appreciate your words and dedication. Please let me
know if I can be further assistance.__ V/r, MCPON MASTER CHIEF PETTY OFFICER OF THE NAVY MCPON{AW/NAC)

a. IS THIS A REQUEST FOR RECONSIDERATION YES | b. IF YES, WHAT WAS THE DOCKET NUMBER? | ¢c. DATE OF THE DECGISION

OF A PRIOR APPEAL? x| NO

7. ORGANIZATION AND APPROXIMATE DATE (YYYYMMDO) AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD
OCCURRED (Entry required) 200130531, 20131031, 20141031

8. DISCOVERY OF ALLEGED ERROR OR INJUSTICE

a. DATE OF DISCOVERY | b. IF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
{(YYYYMMODD) BOARD SHQULD FIND IT IN THE INTEREST OF JUSTICE TQ CONSIDER THE APPLICATION.

Please consider this complaint that Is ongoing. T believe this still falls within the three year imeframe since the

20150306, 20150806 | harassment, intimidation, assault, and reprisal incidents that occurred over a period of six months from July to Dec 2012,

9. IN SUPPORT OF THIS APPLICATION, [ SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCUMENTS: (if military documents or medical
records are pertinent to your case, please send copies. If Veterans Affairs records are pertinent, give regional office focation and ¢laim number.)

Do 201210, 201305, 201311, 201411, 201503, 201508: Also, 201407 FENISHSNEERIREN'! OR: AND Emails "Re: Next

Steps”, 201509 FY 17 FAO Milestone Screen Board Petition ICO SlSISESHI DENIED

1¢. | DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, YES. THE BOARD WILL NO. CONSIDER MY APPLICATION
D.C. (Al no expense to the Government) (X ane) DETERMINE iIF WARRANTED, BASED ON RECORDS AND EVIDENCE.

11.a. COUNSEL (if any) NAME (Last, First, Middie imitial) and ADDRESS (Include ZiP Code) b. TELEPHONE (Include Area Code)
Pro Se c. E-MAIL ADDRESS

d. FAX NUMBER (Inciude Area Code)
e. | WOULD LIKE ALL CORRESPONDENCE/DOCUMENTS SENT TO ME ELECTRONICALLY. x| Yes | [no

12. APPLICANT MUST SIGN IN ITEM 15 BELOW. If the record in question is that of a deceased or incompetent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE APPLICATION. M the application is signed by other than the applicant, indicate
the name (prini} and relationship by marking one box below.

| spouse {woow [ |wioower. [ |MExTOFkiN [ |LEGALREPRESENTATIVE [ ] OTHER (Speciy)

13.a. COMPLETE CURRENT ADDRESS (include ZIP Code) OF APPLICANT OR PERSON][ p, TELEPHONE (/nciude Area Code)
IN ITEM 12 ABOVE (Forward nolification of alf changes of address.) ¢. E-MAIL ADDRESS

— d. FAXNUMBER (include Area Code)

14. 1 MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE CASE N‘UM'BER
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (U.S. Code, Title 18, {Do not write in this space.)

Sections 287 and 1001, provide that an individugﬁhaﬂ be fin this title or imprisoned not more than 5 years, or both.} .

16. DATE SIGNED
(YYYYMMDD)

20150922

DD FORM 149, DEC 2014 PREVIOUS EDITION IS OBSOLETE. Adobe Designer 9.0
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DEPARTMENT OF THE NAVY
BOARD FOR CCRRECTION OF NAVAL RECORDS

701 5. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490

IMP

Docket No: 9788-15
JAN 27 2017

Deor ERSENRN —

This is in reference to your application for correction of your naval record pursuant to the provisions of
Title 10, United States Code, Section 1552.

A three-member panel of the Board for Correction of Naval Records, sitting in executive session,
considered your application on 20 October 2016. The names and votes of the members of the panel will
be furnished upon request. Your allegations of error and injustice were reviewed in accordance with
administrative regulations and procedures applicable to the proceedings of this Board. Documentary
material considered by the Board consisted of your application, together with all material submitted in
support thereof, your naval record, and applicable statutes, regulations, and policies. In addition, the
Board considered the advisory opinion (AO) furnished by Navy Personnel Command (NPC/PERS-3),
dated 7 March 2016, a copy of which was previously sent to you on 22 March 2016.

After careful and conscientious consideration of the entire record, the Board found the evidence submitted
was insufficient to establish the existence of probable material error or injustice. In this regard, the Board
substantially concurred with the comments contained in the AO. Specifically, the Board found
insufficient evidence to conclude that the reporting senior acted for an illegal or improper purpose or that
the fitness report lacked rational support or was in error. Tt was the Board’s opinion that you failed to
meet the burden of proof necessary to establish an inaccuracy or injustice warranting removal or
modification of the contested reports. Accordingly, your application has been denied. Additionally, the
Board noted you had filed an Article 138 against your commanding officer. If the outcome of your
Article 138 is favorable, consider submitting the documentation in a reconsideration application.

It is regretted that the circumstances of your case are such that favorable action cannot be taken. You are
entitled to have the Board reconsider its decision upon submission of new and material evidence or other
matters not previously considered by the Board within one year from the date of the Board’s decision. In
this regard, it is important to keep in mind that a presumption of regularity attaches to all official records.

Consequently, when applying for a correction of an official naval record, the burden is on the applicant to
demonstrate the existence of probable material error or injustice.

Sincerely,

A.
Executive Ditrector




DEPARTMENT OF THE NAVY
NAVY PERSONNEL COMMAND
§720 INTEGRITY DRIVE
MILLINGTON TN 38055-0000
1610
PERS-32

7 March 2016

MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTION OF
NAVAIL RECORDS

Via: PERS/BCNR Coordinator (PERS-3C)

sub;: RN 15, - S

Ref: (a) BUPERSINST 1610.10D (EVALMAN)
Encl: (1) BCNR File NR 9788-15 wo/Service records

1. Enclosure (1) is returned. The member requests the removal of his fitness reports for the
periods of 16 September 2014 to 15 June 2015 and 16 June 2015 to 15 September 2015.

2. Based on our review of the material provided, we find the following;

a. A review of the member’s headquarters record revealed the fitness reports in question to be
on file. The fitness reports were signed by the member acknowledging the contents of the fitness
reports and his right to submit a statemnent. The member indicated on the fitness reports that he
intended to make a statement. The member’s statement and the reporting senior’s endorsement
for the first report in question arc present in the file.

b. The first fitness report in question is a Special/Regular report ending 15 June 2015, The
member alleges the fitness report was submitted under false and unverifiable contents while not
observed by the reporting senior and should be removed.

c. The fitness report is a valid report.

d. Refercnce (a), chapter 3, page 3-7, subparagraph 3-9(d) allows the reporting senior to
submit a special evaluation report to withdraw an enlisted promotion or recommendation for
advancement/retention. The reporting senior provided justification in block 41 of why promotion
recommendation was withdrawn. Reference (a), Chapter 1, page 1-17, block 41 - COMMENTS
ON PERFORMANCE, requires a reporting senior to comment on a “Significant Problems (SP)”
promotion recommendation. The member alleges the comments were written directly from
investigations and allegations never proven to be truc or verified and were in direct reprisal of his
refusal to CAPT’s mast/NJP. Reference (a), Chapter 13, page 13-11, subparagraph 13-6 (a) states
~ General Commenting on Misconduct allows a reporting senior to comment on misconduct
whenever the facts are clearly established to the reporting senior’s satisfaction. The reporting
senior did not make reference to investigations or investigative reports but clcarly established the
reason for the adverse {itness report. The reporting senior may use input from a variety of




subj:

sources for writing fitness reports. The basis of observation is decided by thc reporting senior
and does not require the member to be in daily contact.

¢. The second fitncss report in question is a Periodic/Regular report ending 15 September
2015. The member alleges the adverse fitncss report was not warranted due to same reasons and
requcst the reporting senior correct the report to rank him fairly among his peers or provide a Not
Observed (NOB) report for continuity purposcs.

f. The fitness report is a valid report.

g. The reporting senior was required to submit the fitness report for the member’s Periodic
report period. Reference (a), Chapter 6, page 6-1, subparagraph 6-2 allows for submission of
NOB reports for short periods of duty but is at the discrction of the reporting senior. The
reporting senior commented that member had shown little progression in upholding the Navy
Core Values of Honor, Courage and Commitment sincc his spccial fitness report and member
failed to adhere to MCPON’s guiding principles for a Chief Petty Officer.

h. In reviewing petitions that question the exercise of the reporting senior’s evaluation
responsibilitics, we must determine if the reporting senior abused his/her discretionary authority.
PERS-32 cannot comment on SISESESEENN intent of the fitness report comments or what input he
received just the foundational elements of the fitness report as they apply to the instruction. The
reporting senior is charged with commenting on the performance or characteristics of each
member under his/her command and determine what material will be included in a fitness report.
The comments and performance trait marks assigned on a report are at the discretion of the
reporting senior. The evaluation of a member’s performance and making recommendations
concerning suitability for appointment and assignments are the responsibility of the reporting
senior. For us to recommend relief, the pctitioner has to show that either there is no rational
support for the reporting senior’s action or that the reporting senior acted for an illegal or
improper purpose. Nothing in the member’s petition indicated the reporting senior acted for
illegal or improper purposes or that the fitness report lacked rational support.

1. If the member believed the reporting senior prepared the report for reprisal or in retaliation,
he could have filed a complaint of wrongful treatment under one of the processes set up for that
purpose, e.g. Article 138, Navy Hotline, etc.

J- The member does not prove the fitness reports to be in error.

3. We recommend the member's record remain unchanged.

CLARENCE E. CARVER
By Direction




UUL-21~-2015 WED 0148 PI PSD TRAVEL LITILE CREEK FAX NO, (;{h'! 4624536 “M P, U
! . ( ‘:' . “ .
. m APPLICATION FOR CURRECTION OF MILITARY RECORD | ouma No. 0704-0003

[2)

UNDER THE PROVISIONS OF TITLE 10, U.S, CODE, ~—~
ase read Privacy Act Statsment and Instructions on back BEFORE cc

Tha putiic reporting burden Tor s eoliecilon of information I estimatad 1o avarape 30 mindleg par raspansa, | ml“‘“ “Il NR20150009 refng
and manial iha dato neaded, end camplaling and reviewing tha cllsetion of information. Sand commenta neoo
inchud) su‘sﬂeaﬂanﬂ for reducing lhé e, 0 iho Dopuanment of Delense, Washhpgun Headnuarters Servic

As rid, VA 22360-3100 (0704+0003), Rospondanits should b awara thal notwiihalanding any other provick Yormon

of infarmaidion If || daes nal display & curmently valkd OMB conval numbar.
RETURN COMPLETED FORM 7O THE APPROPRIATE ADDRESS ON THE BA!

1. APPLICANT DATA (The porann whosa recond you afe faquesiing fo bo corrdcled.)

2. BRANCH OF SERVICE (Xone) | | ARMY X | navy ] AIR FORCE | Imarwnecorps] [ coasteuarp
b it - i itlal) c. ;iﬁ%ERN"\I'D%R LAST o. SERVICE NUMBER (If zppficobio) | 0. SEN

SPECT TOTHE |3. TYPE OF DISCHARGE(Y by court-martial, state 4, DATE OF DISCHARGE OR RELEASE
ARMED SERVICES ({Acive Duty, Reserve, the type of courl.) FROM ACTIVE DUTY (Y¥YYMMDD)
Matlonal Guand, Refired, Discharged, Deceasod)

ACTIVEDUTY
$. IREQUEST THE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED AS FOLLOWS: (Entry raquired)
1) SPECIAL ADVERSE CHIEF EVALUATION DATED 1SJUNIS BE REMOVED FROM MY OMPF. TEHE EVALUATION WAS
SUBMITTED UNDER FALSE AND UNVERIFIABLE CONTENTS, WHILE NOT OBSERVED BY THE COMMANDING OFFICER.

2) ADVERSE CHIEF EVALUATION DATED [5SEP15 BE REMOVED AND CORRECTED BY COASTAL RIVERINE SQUADRON

FOUR. COMMANDTNG OFFICER RANK ME FAIRLY AMONG MY PEERS, OR SUPPLY MIE WITH A NOT OBSERVED EVALUATION
FOR CONTINUITY PURPOSES.

6. | BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: (Enty requied)

BOTH ADVERSE EVALUATIONS (15JUN1S AND 15SEP15) WERE WRITTEN IN VIOLATION OF BUPERSINST. 1610.10D, PARA 13,
IN THE FACT THAT BLOCK 41 WAS WRITTEN DIRECTLY FROM INVESTIGATIONS AND ALLEGATIONS NEVER PROVEN TO BE
TRUE OR VERIFIED, AND IN DIRECT REPRISAL FOR MY REFUSAL TO CAFT'S MAST/NIP. NEGETIVE TRAITS WERE MARKED
BY THE COMMANDING OFFICER THAT DID NOT OBSERVE ME. I WAS TAD DURING PERIOD OF REPORT. THE CO USED THE
EVALUATION PROCESS AS A MEANS FOR PUNISHMENT, THUS ENSURING HIS DENIAL OF MY RE-ENLISTMENT.

a. IS THIS A REQUEST FOR RECONSIDERATION YES |b. IF YES, WHAT WAS THE DOCKET NUMBER7 | c. DATE OF THE DECISION
OF A PRIOR APPEALY x| NO
7. ORGANIZATION AND APPROXIMATE DATE (YYYYMMDD) AﬁHE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD

OCCURRED (Enlry quired) COASTAL RIVERINE SQUADRON FOUR. 20150621, 26150929
8, DISCOVERY QF ALLEGED ERROR OR INJUSTICE

a. DATE OF DIECOVERY | b. {F MORE THAN THREE YEARS BINCE THE ALLEGED FRROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
YYYYMMDD) BOARD SHOULD FIND IT IN THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION.

20150929

9. IN SUPPORT OF THIS APPLICATION, | SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCHUMENTS: (if miltary documanis or medical
rfecords are partinent to your case, please eend coples. i Veterans Afalrs rocords ore portinent, give regionsl office location ond claim number.)

CHIEFEVAL DTD 4SEF1S, SPECIAL (ADVERSE) CHIGFEVAL DTD 15TUN1S w/ STATEMENT, ADVERSE CHIEFEVAL DTD 155EP15
w/ STATEMENT. TAD ORDERS DURING PERIOD OF REPORT, ART. 138 LETTER AGAINST COMMANDING OFFICER, CRS-4.

10. 1 DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, I__—l YES, THE BOARD WILL @ NO. CONSIDER MY APPLICATION
D.C. (a1 no oxponso to tho Govemment) (X ons} 4 DETERMINE IF WARRANTED. BASED ON RECORDS AND EVIDENCE.

11.8. COUNSEL {if any) NAME (Las1, First, Middle Infilal) and ADDRESS (/nciuds ZIP Code) b. TELEPHONE finclude Area Code}
e, E-MAIL ADDRESS

. FAX NUMBER (include Aroa Codo)
e. | WOULD LIKE ALL CORRESPONDENCE/DOCUMENTS SENT TO ME ELECTRONICALLY. [ YES [ [No

12. APPLICANT MUST SIGN IN ITEM 15 BELOW. i the record in Euestlun I8 that of a daceaged or Incompotant parson, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE APPLICATION. If the application [s signed by other than the applicant, indicate

the name fprini) and relationshlp by marking one box below.

SPOUSE woow | |woower [ [ nexvorkn LEGAL REPRESENTATIVE | | OTHER (Specify)
13.a. COMPLETE CURRENT ADDRESS {inciuds ZIP Cods) OF APPLICANT OR PERSON| p. TE [ Includs Area Cods,
IN ITEM 12 ABOVE ard notification of atl ehangas of addross,) c. E.MLiHA:DER(éss 222 Y e,
SRR EER e
: EAN
d. FAX NUMBER (Inciude Araa Coda) :
14.1 MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE CASE NUMBER
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (1/.5. Code, Title 18, {Do not wrife in thie space.,)
Sectiona 287 and 1001, prowide that an indhvichual shell be fined undor this title ar kmigrisoned nol more than 5 yaars, or both.) ) .

16. DATE SIGNED
{(YYYYMMDD)

20\S 1 2.8
RM 149. DEC 2014 PREVIOUS EDITION IS OBSOLETE.
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DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS
701 S CQURTHOQUSE ROAD SUITE 1001
ARLINGTON VA 22204-2490

SIN
Docket No: 6844-16

0CT 2 52016

From: Chairman, Board for Correction of Naval Records
To:  Commandant of the Marine Corps

Subj: REVIEW NAVAL RECORD OF (DI )sMcC,
> U.S.C.552(b) ]

Ref: (a) 10 U.S.C. 1552

Encl: (1) Copy of approved Report of Proceedings w/o attachments
(2) Copy of letter to Subject

1. In accordance with reference (a), the Board for Correction of Naval Records has reviewed
allegations of error and injustice in Subject’s naval record.

2. The designated representative of the Assistant Secretary of the Navy for Manpower and
Reserve Affairs has reviewed the proceedings of the Board and approved the recommendation
for corrective action as set forth in enclosure (1).

3. Regulations approved by the Secretary of the Navy require that Subject’s naval record be
corrected, where appropriate, in accordance with the approved recommendation of the Board.

4. The Board has advised Petitioner and the Defense Finance and Accounting Service of the
Assistant Secretary’s designated representative's action. Enclosure (2) applies.

5. Itis requested that this Board be furnished a copy of any correspondence relating to the
approved recommendation.

By direction
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DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS
701 S. COURTHOUSE ROQAD, SUITE 10014 .
ARLINGTON, VA 22204-2490

SIN
Docket No: 6844-16
0CT 2 52016

From: Chairman, Board for Correction of Naval Records
To:  Secretary of the Navy

Subj: REVIEW NAVAL RECORD OF (O UsviC,
5 U.S.C.552(b) |

Ref: (a) 10 U.S.C. 1552

Encl: (1) DD Form 149 dtd 11 Apr 16 w/encls
(2) Case Summary with attachments
(3) Service Record (excerpts)
(4) HQMC MMRP-13/PERB memo dtd 1 Aug 16
(3) USMC IG substantiated Hotline Complaint ltr dtd 12 Aug 16
(6) DD Form 149 dtd 16 Aug 16 w/encls
(7) USMC IG Action Memo date 17 Aug 16

1. Pursuant to the provisions of reference (a), Petitioner, an enlisted member of the Marine
Corps, filed enclosure (1) with this Board requesting that his naval record be corrected by
removing four fitness reports covering the periods from 20130608 to 201 31231(AN), 20140101
to 20140918 (CD), 20140919 to 20141231 (AN), and 20150101 to 20150327 (TR), from his
Official Military Personnel File (OMPF), Electronic Service Record (ESR), and the Marine
Corps Total Force System (MCTFS), where applicable. Enclosures (1) through (6) apply.

2. The Board, consisting of reviewed Petitioner's
allegations of error and injustice on 21 October 2016 and, pursuant to its regulations, determined
that the corrective action indicated below should be taken on the available evidence of record.
Documentary material considered by the Board consisted of the enclosures, naval records, and
applicable statutes, regulations, and policies. Additionally, the Board considered enclosure (4),
an advisory opinion from Headquarters Marine Corps (HQMCO).

3. The Board, having reviewed all the facts of record pertaining to Petitioner's allegations of error
and injustice finds as follows:

a. Before applying to this Board, Petitioner exhausted all administrative remedies available
under existing law and regulations within the Department of the Navy.

b. Enclosure (1) was filed in a timely manner.




SIN
Docket No: 6844-16

Subj: REVIEW NAVAL RECORD OF [ s c.
5U.S.C. 552(b) |

¢. On 13 October 2013, Petitioner submitted an anonymous letter in a complaint box alleging
misconduct against members of his command, In F ebruary 2014, he provided a written statement
to his Company First Sergeant regarding his Reviewing Officer (RO) who was married, but
pending final divorce, was engaged in an inappropriate relationship with a female contractor. On
3 March 2014, Petitioner made an anonymous Hotline complaint to HQMC Inspector General
(IG) providing additional information about his complaint. On 22 September 2014, Petitioner
submitted a complaint of reprisal under Title 10, USC Section 1034 (10 U.S.C. 1034), “Protected
communications; prohibition of retaliatory personnel actions, “implemented by DoD Directive
7050.06, “Military Whistleblower Protection.”

d. During the period from 8 June 3013 to 27 March 2015, Petitioner received four fitness
reports, although none were adverse, they were determined to be unfavorable personnel actions

(UPA) because the reports had values lower than the baseline report, which reflected a significant
decline in his performance.

¢. During the period from 28 September 2014 to 18 March 2015, Petitioner submitted a
Military Whistleblower Reprisal complaint, a written complaint alleging misconduct against his
RO, Reporting Senior (RS) and a civilian, a written complaint alleging misconduct against a
GySgt, made an unrestricted sexual assault complaint against a RS to Naval Criminal
Investigative Service (NCIS) and base Sexual Assault Response Coordinator (SARC), and

reported to his Commanding Officer that he had received threatening text messages from another
SSgt.

f. On 11 April 2016, Petitioner submitted a DD Form 149 application to the Board for
Correction of Naval Records (BCNR) via the HQMC Performance Evaluation Review Board
(PERB/MMRP-13) requesting the above mentioned fitness reports be removed from his OMPF.
Enclosure (4), an advisory opinion provided by the PERB, recommended that his report ending
20131231, remain a part of his OMPF with modification, the report ending 20140908, should be
removed from his OMPF, and his reports ending 20141231 and 20150327 remain with
modification, a part of his OMPF. The Board noted that, at that time, it appears the PERB was
unaware Petitioner had an ongoing IG investigation pending. Enclosure (5) is Petitioner’s
HQMC 1G substantiated complaint of reprisal.




e

SIN
Docket No: 6844-16

Subj: REVIEW NAVAL RECORD OF (SOOI s\,
5 U.S.C. 552(b) |

g. Prior to the Board ruling on Petitioners initial petition, he submitted enclosure (6), a second
DD Form 149 dated 16 August 16 to the BCNR, in light of the substantiated IG report,
requesting the removal of his three remaining reports ending 20131231, 20141231, and
20150101. Petitioner stated, in part, that he was providing material that he believes would meet

the burden of proof to establish inaccuracies and injustices warranting the removal of all three
remaining fitness reports.

h. Enclosure (7), a Notification of a Completed Military Whistleblower Reprisal Investigation
Action Memo dated 17 August 2016, was forwarded to the Secretary of the Navy from HQMC
IG recommending that their report be approved. The memorandum stated, in part, that the RO
and RS took UPA against Petitioner, in reprisal for making protected communications in
violation of DoD Directive 7050.06.

CONCLUSION:

Upon review and consideration of all the evidence of record, the Board concludes that
Petitioner’s requests warrants favorable action. In this regard, and especially in light of
enclosures (5) and (7), the Board concludes that Petitioner’s fitness reports ending 20131231,

20141231 and 20150327, should all be removed from is OMPF, ESR and MCTEFS in their
entirety.

In view of the foregoing, the Board finds the existence of an error and injustice warranting the
following corrective action.

RECOMMENDATION:

a. That Petitioner's naval record be corrected by removing therefrom the following enlisted
fitness reports and related material.

Date of report  Reporting senior Period of report

20140129 From 20130608 to 20131231
20150127 From 20140919 to 20141231
20150331 From 20150101 to 20150327

b. That there be inserted in Petitioner’s naval record a memorandum in place of each removed
report, containing appropriate identifying data concerning the reports; that such memorandums
state that the reports have been removed by order of the Secretary of the Navy in accordance with
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the provisions of federal law and may not be made available to selection boards and other
reviewing authorities; and that such boards may not conjecture or draw any influences as to the
nature of the reports.

4. Pursuant to Section 6(c) of the revised Procedures of the Board for Correction of Naval
Records (32 Code of Federal Regulations, Section 723.6(c)), it is certified that a quorum was
present at the Board's review and deliberations, and that the foregoing is a true and complete
record of the Board's proceedings in the above entitled matter.

Recorder

5. Pursuant to the delegation of authority set out in Section 6(e) of the revised Procedures of the
Board for Correction of Naval Records (32 Code of Federal Regulation, Section 723.6(e)) and
having assured compliance with its provisions, it is hereby announced that the foregoing
corrective action, taken under the authority of reference (a), has been approved by the Board on
behalf of the Secretary of the Navy.

ELI E1TH A,
Executive Director
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This is in reference to your application for correction of your naval record pursuant to the
provisions of Title 10, United States Code, Section 1552.

The final decision in your case is set forth in the Board’s report of proceedings, a copy of which
is enclosed. The approved changes to your naval record will be made by the Commandant of the
Marine Corps (CMC), Code MMRP, Headquarters, United States Marine Corps, 3280 Russell

Road, Quantico, VA 22134-5103. Please wait at least 180 days from the date of this letter before
contacting CMC about the status of your case.

Sincerely,

By direction




DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CCRES
3280 RUSSELL ROCAD
QUANTICO, VIRGINIA 22134-5103

IM REPLY REFER TO:

1610
MMRP-|3/PERB
o1 NG 2

MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTION OF
NAVAL RECORDS

Subj: MARINE CORPS PERFORMANCE EVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF

IO /S MC DOCKET NOS. 452-16,
453-16, 454-16, AND 455-16

Ref: (o) PEISEEEDISEOD Form 149 of 11 Apr 2016
(b) MCO P1610.7F

(c) MCO 16107

1. Per MCO 1610.7, the Performance Evaluation Review Board, with three members present,
met on 21 July 2016 to consider —petition contained in reference (a).
Removal of fitness reports 20130608-20131231 (AN), 20140101-20140918 (CD), 20140919-
20141231 (AN), and 20150101-20150327 (TR) was requested. References (b) and (c) are the
performance evaluation directives governing submission of the reports.

2. ORI ; cqucsting that all four reports be removed contending that he
“became a subject of a major investigation for reporting moral misconduct, govemment property
theft and reprisal by then and subsequent members of my reporting chain..

ENSESNSHN . ther contends that “most of those involved in these acts of misconduct were
administratively separated from the Marine Corps, pending separation or disciplinary action.”
BRSSO |50 contends that he never received counseling on his billet description
or performance expectations from the Reporting Senior (RS) of the first three reports and that all
four reports “were loaded with velvet daggers and derogative comments, even though none of
these were adverse reports.” Lastly, he contends that none of the reports were reviewed by a
senior enlisted command reviewer.

3. Inits proceedings, the Board concluded that (1) the report covering the period 20130608-
20131231 (AN) is procedurally correct but does contain an administrative error; (2) the report
covering the period 20140101-20140918 (CD) is both procedurally and administratively
incorrect; and (3) the reports covering the periods 20140919-20141231 (AN) and 20150101-
20150327 (TR) are both administratively and procedurally correct, as wnitten and filed. The
following is offered as relevant as it applies to all contested reports:

a. The petitioner provides no substantiation of his contention that members of his reporting
chain were under investigation and, if they were, the results of those investigations. A search of

the RS and RO records (EEEEEEROIONNN) -\ caled no adversity as

the petitioner claims.




Subj: MARINE CORPS PERFORMANCE EVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF

USMC DOCKET NOS. 452-16,
453-16, 454-16, AND 455-16

b. The petitioner fails to substantiate that, as a senior staff sergeant and for the 18 months

covered by and under the tasking of EEIEESIEERDIONE - thc RS, he was not aware of
his billet duties and expectations and never received performance counseling from the RS in the

spirit and intent of references (b) and (c).

¢. Per paragraph 2009 of reference (b) and on Page 2-4 of reference (c), the use of a senior

enlisted advisor is encouraged but is not mandatory when submitting fitness reports on enlisted
Marines.

d. The following is offered as relevant, as it applies to cach of the contested reports:

(I) Fitness Report covering the period of 20130608-20131231 (AN):

(a) The RS’s assessment documents positive and successful performance and the
Section I comments are not derogatory nor do they contain “velvet daggers”. However, the
Reviewing Officer’s (RO) comments are clearly adverse and his review should have been
referred to the petitioner for rebuttal. The Marine Corps’ course of action, therefore, is to remove
all information in Items 11a through 11f and remove Section K in its entirety.

(2) Fitness Report for the period of 20140101-20140918 (CD):

(a) The Board found that this report does indicate a significant drop in the petitioner’s
performance during the reporting period, especially by the RS. Both the RS and RO comments
are adverse and the report should have been referred to the petitioner for acknowledgement and a
chance to rebut. The Marine Corps’ course of action, therefore, is to remove the contested
fitness report in its entirety.

(3) Fitness Reports covering the period of 20140919-20141231 (AN) and 20150101-
20150327 (TR)

(a) The RS and RO assessments on both these reports are positive and document
satisfactory performance even though the petitioner was performing at a basic satisfactory level.
The petitioner provides no substantiation that the report is not a true and accurate portrayal of his
exhibited efforts and results for the finite period. He provides no specifics of how his
performance was more than as observed by the RS and RO.

4. In summary, the Board found that the petitioner failed to meet the burden of proof necessary
to establish an inaccuracy or injustice warranting removal of all four reports. The Board’s
opinion, based on deliberation and majority vote, is that the report covering the period
20130608-20131231 (AN) should remain, with modification, a part of

official military record; that the report covering the period 20140101-20140918 (CD) should be




Subj: MARINE CORPS PERFORMANCE EVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF

EEEEEDION USMC DOCKET NOS. 452-16,
453-16, 454-16, AND 455-16

removed from (NN /ficial military record; and that the reports covering
the periods 20140919-20141231 (AN), and 20150101-20150327 (TR) should remain, as written

and filed, a part of [ EESEEEEENON (i cial military record.
5. The point of contact regarding this matter is —

CALVIN F. SWAIN
Deputy Director
Manpower Management Division
Manpower and Reserve Affairs
Department

By direction of the Commandant
of the Marine Corps
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: APPLICATION FOR CORRECTION OF MILITARY RECORD OMB No. 0704-0003
UNDER THE PROVISIONS OF TITLE 10, U.S. CODE, SECTION 1552 OMB epproval expires
(Please read Privacy Act Statement and Instructions on back BEFORE completing this application.) Dec 31, 2017

Tha gublic reporting burden for his coltection of information is estimated o average 30 minutes per responsa, including the tima for paviawing instructions, searching existing data sources, gathering
and maintaining the dala needed, and complating and raviewing the collection of infomnation. Send comments reganding this blrden astirnati or cther asBewcil this cadlection of information,
‘Ixuldud 13U ksshou [o.1' &dtgg the burdRen. 10 lhe l:;‘epamneg; of 09.'5&9{, Wasr:]h 1?:\6 Headaquarters SemcesafE)}au.rN\-a Servicas Directorale, Directives Di s‘% ;18%)0 Mark Center gﬁvs.

ria, VA 22350-3 32—0003 &sponderls should be awam notwithstanding any ether provision of law, N persen shali be subject 1o any penal aifing lo comply with a cotlection
afinfermation if & does net dsplay a em}'enuy vafld OMB contrel number. agany Fro 0 Y Y ina

RETURN COMPLETED FORM TO THE APPROPRIATE ADDRESS ON THE BACK OF THIS PAGE,
1. APPLICANT DATA (The person whosa record you are requesting fo be comrecled)

a. BRANCH OF SERVICE (Xane) | | ARMY { NAVY i AIR FORCE | X{marNECoRPS| | coasT GUARD
b. NAME (Print - Last First, Midile Initiaf) . PRESENT OR LAST d. SERVICE NUMBER (if appficabls) | e, SSN

PAY GRADE
SSGT (E-6)

2. PRESENT STATUS WITH RESPECT TO THE | 3. TYPE OF DISCHARGE(if by court-martal, stafe | 4. DATE OF DISCHARGE OR RELEASE

ARMED SERVICES (Active Duly, Raserve, th f court. Yyyy
Nalionsl Guard, Retired, l()ischargeg Deceasad) o type of court) FROM ACTIVE DUTY MMOD)

ACTIVE DUTY N/A © 00000000

§. REQUEST THE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED AS FOLLOWS: (Entiy required)

I respectfully request reconsideration of boards decision of August ist 2016, due to new evidence zecently provided to me by Headquarters Marine
Corps Inspector Ocneral, that [ believe will meet the burden of proof necessary to establish inaccuracies and injustices warranting removal of the
following remaining reports:

-0CC: FROM: TO:

-AN 20130608 20131231
-AN 20140919 20141231
-TR 20150101 20150327

REPORTING SENIOR: GRADE: ID:

wo . 1264375955
w02 1264375955
MAJ 1106379366

REVIEWING OFFICER: GRADE: ID:
MAJ 1106379366
MAT 1106379366
LTCOL- 1044547780

6. [ BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: (Entry required)

VIOLATIONS ON MCO 1610. 7; UNITED STATES MARINE CORPS PERFORMANCE EVALUATION SYSTEM (PES) SPECIFICALLY IN
CHAPTER 4 PAGES 4-45 13.C (4), PAGES 4-39 (2) (3) PAGES 4-4¢ D, DIRECT COMMENTS (L) AND CHAPTER 5 PAGE §-5

1. ADVERSE REPORTS (7) (B).

a. IS THIS A REQUEST FOR RECONSIDERATION | X{ YES [ b. IF YES, WHAT WAS THE DOCKET NUMBER? | c. DATE OF THE DECISION
OF A PRIOR APPEAL? NO Docket Nos. 452-16 thru 455-16 2016/08/01

7. ORGANIZATION AND APPROXIMATE DATE (YyYYMMOD) AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD
OCCURRED (Entry required) HEADQUARTERS BATTALION, MCB, MCAGCC, 29 PALMS , C

8. DISCOVERY OF ALLEGED ERROR OR INJUSTICE '

a. DATE OF DISCOVERY | b. iF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
(YYYYMMDD) BOARD SHOULD FIND IT IN THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION.

21031231 N/A

9. IN SUPPORT OF THIS APPLICATION, | SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCUMENTS: (f mifitary documents or mecical
records are pertinent (o your case, please sand coples, If Velerans Affairs records are pertinent, give regional affice focation and claim number.)

-REDACTED COPIES OF OFFICIAL INVESTIATIONS CONDUCTED BY NCIS HEADQUARTERS AND HQ MARINE COPRS IG

-PLEASE SEE ATTACHED ENCLOSURES

10, | DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, YES. THE BOARD WILL NO. CONSIDER MY APPLICATION
D.C. (At no exgensa fo the Govemmant] (X one} DETERMINE {F WARRANTED, BASED ON RECORDS AND EVIDENCE.

11.a. COUNSEL (if any} NAME (Lest, First, Middia Initial) and ADDRESS (inciude ZIP Code) b, TELEPHONE (include Area Code)
. ¢. E-MAIL ADDRESS

N/A TUA
d. FAX NUMBER (Include Area Code)
o. |WOULD LIKE ALL CORRESPONDENCE/DOCUMENTS SENT TQ ME ELECTRONIGALLY. XI YES I I NO

12. APPLICANT MUST SIGN IN ITEM 15 BELOW. If the record in guestion is that of a deceased or incompatent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE APPLICATION. If the application is signed by other than the applicant, indicate

the name (prnt) and relatlonship by marking one box helow.

I SPOUSE ] | wicow I | WIDOWER | I NEXT OF KIN LEGAL REPRESENTATIVE | l OTHER (Specify)

13,2, COMPLETE CURRENT ADDRESS (include ZIP Code) OF APPLICANT OR PERSON] b, TELEPHONE (incuce Area Goce) ERIRRSIIL_
E (Fonvard nolification of all changes of address.) . E-MAIL ADDRESS

CASE NUMEBEER
(Do nqt )vat:!g i this spach,

(YYYYMMDD)

2016 O

DD FORM 149, DEC 2014 US EDITION IS OBSOLETE.




DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS
701 5. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, VA 22204-2490

JSR
Docket No: NR8505-14
29 June 2015

e IO

As set forth in the attached report, a three-member panel of the Board, sitting in
executive session, voted to deny relief in your case, and the Assistant General Counsel|
(Manpower and Reserve Affairs) approved the Board's recommendation.

You are entitied to have the Board reconsider your case upon submission of new
evidence within one year from the date of the Assistant General Counsel's decision.
New evidence is evidence not previously considered by the Board prior to making its
recommendation in this case.

It is regretted that a more favorable reply cannot be made.

Sincerely,

ROBERT J. O'NEILL
Executive Director

Enclosure




DEPARTMENT OF THE NAVY
OFFICE OF THE ASSISTANT SECRETARY
(MANPOWER AND RESERVE AFFAIRS)
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

June 26, 2015

- > C 5520 6

This correspondence is in reference to your application of June 24, 2014, to the
Board for Correction of Naval Records.

I have reviewed and approved the recommendation of the Board to deny relief in
your case. Within 90 days, you may request that the Secretary of Defense reconsider this
decision, pursuant to Department of Defense Directive 7050.6 of July 23, 2007 — Military
Whistleblower Protection. This request should be mailed to the following address:

Deputy Under Secretary of Defense for Program Integration
Attention: Director, Legal Policy

4000 Defense Pentagon

Washington, D.C. 20301-4000

Your request for reconsideration by the Secretary of Defense must be in writing
and include your name, rank, duty title, organization, duty location, address and
commercial or DSN telephone number; a copy of your application to the Board for
Correction of Naval Records; a copy of my final decision (which the Board will send you
separately); and a statement of the specific reasons you are not satisfied with my decision
and the specific remedy or relief you request. Your request for reconsideration by the
Secretary of Defense must be based on the Board’s record; a request based on factual
allegations or evidence not previously presented to the Board will not be considered by
the Secretary of Defense, but may be the basis for reconsideration by the Board under
Secretary of the Navy Instruction 5420.193, enclosure (1), Section 9.

Sincerely,

Robert L. Woods
Assistant General Counsel
(Manpower and Reserve Affairs)




DEPARTMENT OF THE NAVY
BOARD FOR CORRECTION OF NAVAL RECORDS
701 S. COURTHOUSE ROAD, SUITE 1001
ARLINGTON, YA 22204-2490

JSR -
Docket No. NR8505-14
4 June 2015

From: Chairman, Board for Correction of Naval Records
To: Secretary of the Navy

supj: IO usy, xxx-xx -

REVIEW OF NAVAL RECORD
Ref: (a} 10 U.S.C. 1552

Encl: (1) DD Form 149 dtd 24 Jun 14 w/attachments
(2) NAVIG 1ltr 5041/201401118 Ser N625/0556
dtd 21 May 15 w/enclosures
(3) PERS-32 memo dtd 22 Jan 15

1. Pursuant to the provisions of reference (a), Subject,
hereinafter referred to as Petitioner, filed enclosure (1) with this
Board requesting, in effect, that the applicable naval record be
corrected by modifying the enlisted performance evaluation report
for 16 November 2013 to 6 June 2014 (copy at Tab A) by changing the
mark in block 45 (“Promotion Recommendation - Individual”) from “Must
Promote” (second best of five possible marks) to “"Early Promote”
(best) .

2. The Board, consisting of

reviewed Petitioner's allegations of error and injustice on

23 April 2015, and requested that the report of investigation of
Petitioner’'s complaint of reprisal be obtained. In accordance with
the Board’s request, enclosure (2) was obtained. Pursuant to its
regulations, the Board, then consisting of RIS
MR < vicwed Petitioner’s case on 4 June 2015 and determined that
in light of the available evidence of record, relief should be denied.
Documentary material considered by the Board consisted of the
enclosures and applicable statutes, regulations and policies.

3. The Board, having reviewed all the facts of record pertaining
to Petitioner's allegations of error and injustice, finds as follows:

a. Before applying to this Board, Petitioner exhausted all
administrative remedies available under existing law and regulations
within the Department of the Navy.




b. Enclosure (1) was filed in a timely manner.

c. Enclosure (2) shows that the Naval Inspector General
(NAVIG} investigation did not substantiate Petitioner’s complaint
that the contested promotion recommendation was in reprisal for her
equal opportunity complaint submitted in November 2013. It further
shows that the Department of Defense Inspector General concurred with
the findings of the NAVIG.

d. In the advisory opinion at enclosure (3), the Navy Personnel
Command office with cognizance over the subject matter of
Petitioner’s case has commented to the effect that the request should
be denied. This advisory opinion did not take into account enclosure
(2), which was not received until after the opinion had been
submitted.

CONCLUSION:

Upon review and consideration of all the evidence of record, and
especially in light of enclosures (2) and (3), the Board finds that
Petitioner’s request should be denied. Accordingly, the
recommendation of the Board is as follows:

RECOMMENDATION :
a. That Petitioner's request be denied.
4. It is certified that a quorum was present at the Board's review

and deliberations, and that the foregoing is a true and complete
record of the Board's proceedings in the above entitled matter.

Recorder

5. The foregoing report of the Board is submitted for your review
and action.

ROBERT J. O'NEILL

Reviewed and approved: 6 2(//(};’

ROBERT L. WOODS

Assistant Genaral Counsel
uﬁmpmmwamjﬂmwweﬁﬂmﬁﬂ 5
1000 Navy Pentagon, Rm 4D548
Washington, DC 20350-1000 -




DEPARTMENT OF THE NAVY
OFFICE OF THE ASSISTANT SECRETARY
(MANPOWER AND RESERVE AFFAIRS)
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

June 26, 2015

Dear NN

This correspondence is in reference to your application of June 24, 2014, to the
Board for Correction of Naval Records.

I have reviewed and approved the recommendation of the Board to deny relief in
your case. Within 90 days, you may request that the Secretary of Defense reconsider this
decision, pursuant to Department of Defense Directive 7050.6 of July 23, 2007 — Military
Whistleblower Protection. This request should be mailed to the following address:

Deputy Under Secretary of Defense for Program Integration
Attention: Director, Legal Policy

4000 Defense Pentagon

Washington, D.C. 20301-4000

Your request for reconsideration by the Secretary of Defense must be in writing
and include your name, rank, duty title, organization, duty location, address and
commercial or DSN telephone number; a copy of your application to the Board for
Correction of Naval Records; a copy of my final decision (which the Board will send you
separately); and a statement of the specific reasons you are not satisfied with my decision
and the specific remedy or relief you request. Your request for reconsideration by the
Secretary of Defense must be based on the Board’s record; a request based on factual
allegations or evidence not previously presented to the Board will not be considered by
the Secretary of Defense, but may be the basis for reconsideration by the Board under
Secretary of the Navy Instruction 5420.193, enclosure (1), Section 9.

Sincerely,

Robert L. Woods
Assistant General Counsel
(Manpower and Reserve Affairs)




DEPARTMENT OF THE NAVY

NAVY PERSONNEL COMMAND
5720 INTEGRITY DRIVE 1610
MILLINGTON TN 38055-0000 PERS-32
22 January 2015

MEMORANDUM FOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTION OF
NAVAL RECORDS

Via: PERS/BCNR Coordinator (PERS-3C)

subj: RS USN, XXX
Ref: (a) BUPERSINST 1610.10C (EVALMAN)

Encl: (1) BCNR File NR 8505-14 wo/Service record

1. Enclosure (1) is returned. The member requests the evaluation report for the period of 16
November 2013 to 06 June 2014 be changed to reflect a promotion recommendation of Early
Promote (EP) vice Must Promote (MP).

2. Based on our review of the material provided, we find the following:

a. A review of the member’s headquarters reeord revealed the evaluation report in question to
be on file. It was signed by the member acknowledging the contents of the fitness report and her
right to submit a statement. The member indicated on the fitness report that she intended to
submit a statement. The member’s statement and the reporting senior’s endorsement are not
present in the file.

b. The evaluation report in question is a Detachment of Individual/Regular report ending 06
June 2014. The member alleges the evaluation report is unjust due to her submission of an EO
complaint in November 2013 and a subsequent reprisal complaint shortly thereafter. .

¢. The evaluation report is a valid report. Evaluation reports are unique to period evaluated.
A decline in performance is defined as decline in the promotion recommendation or a deeline of
two of more trait grades by the same reporting senior. If decline was due to forced distribution
limits, explain as such (Chapter 13, page 13-4, subparagraph 13-9h). The member was graded
by the same reporting senior during the previous reporting period with same promotion
recommendation.

d. Reference (a), Chapter 3, page 3-2, subparagraph 3-6, required the reporting senior to
submit an evaluation report for the member’s permanent detachment to another command. The
evaluation report was accurately prepared and submitted by the reporting senior in accordance
with Reference (a). Per Reference (a), Chapter 17, page 17-1, and subparagraph 17-3, the
member was able to provide input in the preparation of the evaluation report, which aids the
reporting senior. The basis of observation is decided by the reporting senior and does not require




Subj: . UsN, XX X-XX

the member to be in daily contact. The reporting senior may use input from a variety of sources
for writing evaluation reports.

e. The evaluation of a member’s performance, the member’s standing within a summary
group, and corresponding promotion recommendation are all responsibilities of the reporting
senior. It is not uncommon for members to disagree with their reporting senior’s appraisal. In
this case, the reporting senior assigned the member a promotion recommendation of “Must
Promote,” which is not adverse. The comments and performance trait marks assigned on the
report are not adverse and are at the discretion of the reporting senior. The evaluation of a
member’s performance and making recommendations concerning suitability for appointment and
assignments are the responsibility of the reporting senior. ‘

f. In reviewing petitions that question the exercise of the reporting senior’s evaluation
responsibilities, we must determine if the reporting senior abused his/her discretionary authority.
For us to recommend relief, the petitioner has to show that either there is no rational support for
the reporting senior’s action or that the reporting senior acted for an illegal or improper purpose.
Nothing in the member’s petition indicated the reporting senior acted for illegal or improper
purposes or that the evaluation report lacked rational support.

g. The member does not prove the evaluation report to be in error.

3. We recommend the member's record remain unchanged.

CLARENCE E. CARVER
By Direction




DEPARTMENT OF THE NAVY
NAVAL INSPECTOR GENERAL
1254 9TH STREET SE
WASHINGTON NAVY YARD DC 20374-5006
IN REPLY REFER TO:
5041/201401118

Ser N625/0556
21 May 15

From: Naval Inspector General
To: Chairman, Beoard of Correction of Naval Records

Subj: NAVY HOTLINE COMPLAINT 201401118; ALLEGED REPRISAL ICO

USN
Ref: (a) 10 U.s.C. 1552
Encl: (1) NAVINSGEN Report of Investigation
(2) DOD 1G Case ID# 20140514-025347-CASE 0l1/Service Case
201401118

{3) BCNR Letter, Review of Naval Reccrds Docket No
NR8505-14, of 28 April 2015

1. Pursuant to reference ({(a), enclosures (1), (2) and {(3) are
forwarded for your review, as requested.

2. Logistics Specialist— USN, alleged
that she suffered multiple unfavorable personnel actions in

reprisal for her protected communications.

3. In accordance with Department of Defense Directive (DoDD)
7050.06, Military Whistleblower Protection, the Naval Inspector
General (NAVINSGEN) conducted an investigation and determined

that the allegations of reprisal were not substantiated,
enclosure (1).

4. NAVINSGEN forwarded the report of investigation (ROI) to the
Department of Defense Inspector General (DoD IG) for approval.
DoD IG reviewed the results of the ROI and concurred with the
findings, enclosure (2).

5. Enclosure (1) is being provided For Official Use Only per
your 28 April 2015 request, enclosure (3). NAVINSGEN remains
“the cognizant release authority for this report. Please forward

to NAVINSGEN any subsequent requests you may receive pertaining
to this report. '

6. My point of contact for this case is EEEEEUIOINNNEENEEE

NAVINSGEN {(N62). be contacted at commercial

MILLER MAY 28 2%

By direCtion

For Official Use Only




DEPARTMENT OF THE NAVY
NAVAL INSPECTOR GENERAL
1254 9TH STREET SE
WASHINGTON NAVY YARD DC 20374-5006
IN REPLY REFER TO:

5041/201401118
Ser N&25/0556
21 May 15

From: Naval Inspector General
To: Chairman, Board of Correction of Naval Records

Subj: NAVY HOTLINE COMPLAINT 201401118; ALLEGED REPRISAL ICO

USN
Ref: {a) 10 U.S5.C., 1552
Encl: (1) NAVINSGEN Report of Investigation
(2} DOD IG Case ID# 20140514-025347-CASE 01l/Service Case
201401118

(3) BCNR Letter, Review of Naval Records Docket No
NRB8505-14, of 28 April 2015

1. Pursuant to reference (a), enclosures (1}, (2} and {(3) are
forwarded for your review, as requested.

2. Logistics Specialist I UsN, alleged

that she suffered multiple unfavorable personnel actions in
reprisal for her protected communications.

3. In accordance with Department of Defense Directive (DoDD)
7050.06, Military Whistleblower Protection, the Naval Inspector
General (NAVINSGEN) conducted an investigation and determined
that the allegations of reprisal were not substantiated,
enclosure (1).

4. NAVINSGEN forwarded the report of investigation (ROI) to the
Department of Defense Inspector General (DoD IG) for approval.
DoD IG reviewed the results of the ROI and concurred with the
findings, enclcsure {2).

5. Enclosure (1) is being provided For Official Use Only per
your 28 April 2015 request, enclosure (3). NAVINSGEN remains
the cognizant release authority for this report. Please forward
to NAVINSGEN any subsequent requests you may receive pertaining
to this report.

6. My point of contact for this case is “,

NAVINSGEN (N&2).

By direttion

For Official Use Only
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APPLICATION FOR— CORRECTION OF MILITARY RECORD OMB No. 0704-0003
R THE PROVISIONS OF TITLE 10, U.S. CODE, SECTION 1552 OMB spproval expires
lease read instructions on reverse side BEFORE completing this application.) Oct 31, 2014

The public reporting burdan for this colleclion of information is estimated to averaga 30 minutes per response, including the time for reviewing instructions, searching exjstin? data sources, gathenng
and maintaining the data needed, and completing and reviewing the collaction of information. Send commenls regarding this burden estmada or a% ather aspad of this collection of information,
including suggastions for reducing the burden, 1o the Dapartment of Defense, Exacutive Services Direckorate, Inforrnation Managemeni Bivision, Mark Center Drive, Suile 32608, Alexandria, VA
223503100 (0704-0003). Respondanits showld ba aware that notwithstanding any other pravision of law, no person shall ba subject 1o any penalty for failing to compty with a collection of information if it
does not display a cumently valid OMB conirol number.

PLEASE DO NOT RETURN YOUR COMPLETED FORM TO THE ABOVE —~ "~
APPROPRIATE ADDRESS ON THE BACK OF THIS PAGE.

0140008505
PRIVACY ACT R nR2 _
AUTHORITY: 10 U.S.C. 1552, and E.O, 9397, as amended (SSN). .
PRINCIPAL PURPOSE(S); To initiate an application for correction of lection.

military record. The form is used by Board members for review of

partinent inf?rmat[ion in making a den?nnin?ﬁon of relief through v pti:ggnt's
comrection of a mifitary record.” Completed forms are covered by . i ripiie :
correction of military records SORNs maintained by each of the Services Inifita erso'ﬁﬁé'l'.ﬁi:a';:;:rh: rsec&rgds and links to the member’s officiat
or the Defense Finance and Accounting Service. e pay -

1. APPLICANT DATA (The person whose record you are requesting fo be corrected.)

a. BRANCH OF SERVICE (Xone) | | ARMY X] navy | | arForcE | [marnecores]  [coasTcuarp

= i dete Initial) c. ;E‘E,S(;EQID%R LAST d. SERVICE NUMBER (If appiicable) | e. SSN
E-6

. WITHRESPECT TO THE | 3. TYPE OF DISCHARGE(/f by court-martial, state | 4. DATE OF DISCHARGE OR RELEASE
ARMED SERVICES (Active Duly, Reserve, the (ype of court } FROM ACTIVE DUTY (YYYYMMDD)

Nq:iana! Guard, Rerire_g, (J:D;'Iqi!\v/aged, Decoased) NONE 00000000

5. IREQUEST THE FOLLOWING ERROR OR INJUSTICE IN THE RECORD BE CORRECTED: (Enlry required) . .
F request that the "MP" on my transfer evaluation be changed to "EP". [ was not competing with anyone during that time frame.

Transfer evaluations scored less than "EP" are viewed adversely by leadership on a Chief Petty Officer and Officer Boards.

6. | BELIEVE THE RECORD TO BE IN ERROR OR UNJUST FOR THE FOLLOWING REASONS: (Entry required) . . .

I submitted an EO complaint NOV 3 and a subsequent reprisal complaint shortly thereafter, The Jjustification given at my debrief

was that the current evaluation mirrored the last evaluation, which is untrue. This was a 6 month transfer evaluation and in that period

I attained 4 NECs,to include the Lean Six Sigma qualification, Lead expediter, 2 CPO 365 COMRELS, FLOC, NAM, President of

the FCPOA Education Group, DOL Purchasing Agent Certification. Wounded Warrior Mentor 5hrs., Virginia Election Official. I

have had no adverse consultation and I currently have more qualifications than any other Sailor in CNAFR N41.

7. ORGANIZATION AND APPROXIMATE DATE {YYYymmDD} AT THE TIME THE ALLEGED ERROR OR INJUSTICE IN THE RECORD
OCCURRED(Entry required) 20140604

8. DISCOVERY OF ALLEGED ERROR OR INJUSTICE

-{ a. DATE OF DISCOVERY b. iF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE
cvac | YYYYMMDD) -, . BOARD SHOULD FIND IT IN THE INTEREST OF JUSTICE TO CONSIDER THE APPLICATION. .
20140604 NONE

‘| 5. IN SUPPORT OF THIS APPLICATION, | SUBMIT AS EVIDENCE THE FOLLOWING ATTACHED DOCUMENTS: (if military documents or medical
- records-ang pertinent to your case, please send coples. If Veterans Affairs records are pertinent, give regional office Jocation and claim number.)

-] Current and previous evaluations, all documents to support my claim. Because of the volume of the EO complaint, 1 have the
redacted copy upon request. For the reprisal case [ was made to sign a non-disclosure agreement with the Inspector General .

10. | DESIRE TO APPEAR BEFORE THE BOARD [N WASHINGTON, | X|vES. THE BOARD WILL NO. CONSIDER MY APPLICATION
D.C. (Af no expense fo the Government) (X 6ne) DETERMINE IF WARRANTED. BASED ON RECORDS AND EVIDENCE.
: «| 11-a. COUNSEL (ir any) NAME (Last, First, Middle initiat) and ADDRESS (include ZiP Coge) | b. TELEPHONE (inclide Area Code] NONE,
e o ' c. E-MAIL ADDRESS
NONE NONE

d. FAX NUMBER (include Area Code) NONE .

2. APPLHCANT-MUST SIGN IN ITEM 15 BELOW. If the record in quastion is that of a dateased 'oifi_hcdmpét_‘eﬁt'pér’sbn, LEG,!\L PROOF OF

3 D.EA]'H,OR-,!NCOMPE‘[E?JCY MUST ACCOMPANY THE APPLICATION. if the application is signed by other than }pg'appllc_gnt, indicate

_ + - tha.name (prnt) - and relationship by marking one box helow. -

wro | ]seouser [ wibow [ WIDOWER | | NEXTOFKIN | | LEGAL REPRESENTATIVE [ ] oTHeR (specity

- 4 %%.a. COMPLETE CURRENT ACCRESS includs ZiP Code) OF APPLICANT OR PERSON| b. TELEPHONE {inclde Area Code}
7 ST INITEM 12- ABOVE (Forward nafification of alf changes of address.) ¢. E-MAIL ADDRESS

d. FAX NUMBER (Include Area Code)

" TEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE CASE NUMBER
PENALTIES INVOLVED FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (U.S. Code, Tie 16, - (Do ot write in this space.)
Sections 287 and 1001, provide that an individual shalf be fined under this title or imprisoned not more than 5 years, or bath.) ?’ \ ?—“4\ )

16. DATE SIGNED_ , “\-

TR

OLETE. Adabe Designer B.0




































































































































