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Each of the 470,000 veterans with cases pending before the Board of Veterans’
Appeals (BVA) will wait, on average, six years for a decision of any kind. Often, that
decision will be a remand that returns them to the slow churn of the appeals process without
resolving their applications for disability benefits. Conley F. Monk, Jr., and the eight other
named Petitioners are a small fraction of the hundreds of thousands of veterans who have
waited more than twelve months for a decision after submitting a timely Notice of
Disagreement (NOD). Petitioners bring this suit on behalf of themselves and all those
similarly situated in order to challenge the VA’s unlawful delays.
This Court has the power to aggregate the claims of thousands of disabled, often
indigent veterans, many of whom lack meaningful access to counsel. Unless this Court
exercises that power—by establishing the legal standard for class certification and then
affording Petitioners an opportunity to meet it—Petitioners’ claims and those of thousands
of similarly situated veterans will continue to languish. During their military service,
Petitioners and members of the class they propose to represent were trained to fight as a
unit. They should not be required to fight these delays alone.
Important guidance is available to this Court as it charts a path forward. Like the
Supreme Court, this Court can rely on the well-established principles of Rule 23 of the
Federal Rules of Civil Procedure, adapted to the unique features of litigation before this
Court, as a road map to address unconscionable delays and the various issues that arise in
aggregate litigation. In so doing, the Court will fulfill Congress’s purpose in establishing
judicial review over VA benefits cases by ending the Secretary’s systemic, ongoing, and
harmful deprivation of Petitioners’ rights.
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STATEMENT OF THE CASE
In 2015, Petitioner Conley Monk filed a petition for extraordinary relief in this Court
on behalf of himself and all others similarly situated, challenging the pervasive, longstanding, and infuriating delays in the Secretary’s adjudication of administrative appeals. This
Court denied the collective relief portion of the original petition. The U.S. Court of Appeals
for the Federal Circuit reversed, holding that this Court has the authority “to certify a class
for a class action and to maintain similar aggregate resolution procedures.” Monk v. Shulkin,
855 F.3d 1312, 1314 (Fed. Cir. 2017).
On remand, the Court submitted the matter to the en banc Court and temporarily
stayed the case until October 2017, when it lifted the stay, propounded fourteen questions
for the parties to address, and invited amici to address twelve of the same questions. On
January 12, 2018, the Court granted Mr. Monk’s motion for leave to file an amended petition
and to add additional Petitioners. Accordingly, this brief is submitted on behalf of the named
Petitioners and pursuant to the revised class definition set forth in the Amended Petition.
ARGUMENT
Congress established this Court to provide meaningful judicial review for veterans
seeking disability and other benefits. The Secretary’s pervasive delays—on average, six years
for a BVA decision—frustrate congressional purpose and violate the Constitution. This case
presents the opportunity to address the claims of hundreds of thousands of veterans
stranded in an appeals process that the VA itself admits is “broken,” and to do so without
the need for endless piecemeal litigation by indigent, pro se veterans requesting individual
writs before this Court.
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The Court should begin by articulating the standard Petitioners must meet to be
certified as a class. To this end, Petitioners respectfully submit that Rule 23 of the Federal
Rules of Civil Procedure (the “Federal Rules”) provides a well-established, appropriate
roadmap for this Court. Petitioners respectfully request that the Court subsequently allow
Petitioners to demonstrate that they satisfy that standard, including, if necessary, with the aid
of pre-certification discovery. If a class is certified, then the Court would adjudicate the
merits of Petitioners’ unlawful delay claims. Finally, if the delays at issue in this case are
deemed unlawful, then the Court would determine an appropriate remedial order.
Should the Court adopt a Rule 23 framework, the Court may certify the proposed
class based on the Amended Petition, as verified by the Secretary’s publicly disseminated
information. As discussed below, the VA’s own data and statistics prove the numerosity of
the proposed class; the VA’s public admissions establish the commonality of fact and law
shared by the putative class members; the VA’s records support the typicality of Petitioners
as proper representatives of the proposed class; and the Court may appropriately designate
undersigned counsel as class counsel.
1.

What framework should the Court use to determine whether class/aggregate
action is warranted (for example, Federal Rule of Civil Procedure (Rule) 23; an
omnibus rule (see, e.g., Office of the Special Masters of the U.S. Court of
Federal Claims); or another framework) to reflect the unique nature of this
appellate court?

Response: The Court should adopt a Rule 23 framework, adapted to reflect the
Court’s unique nature. In general, the Court should also consider the omnibus
framework as supplementary in appropriate contexts. The specifics of the
present case, however, merit straightforward application of Rule 23.
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A. The Court should adopt a Rule 23-like framework as a default procedure for
claim aggregation.
This Court should implement a system analogous to Rule 23 of the Federal Rules of
Civil Procedure, with some modifications, as the prevailing standard for evaluating proposed
aggregate claims. Rule 23 best serves the needs of veterans, their counsel, and this Court
because it provides the most well established and workable framework for adjudicating
aggregated claims, ensuring judicial consistency, efficiency, and access to justice. See Monk v.
Shulkin, 855 F.3d 1312, 1320 (Fed. Cir. 2017) (“Class actions can help the Veterans Court
exercise [its] authority by promoting efficiency, consistency, and fairness, and improving
access to legal and expert assistance by parties with limited resources.”); Gen. Tel. Co. of the
S.W. v. Falcon, 457 U.S. 147, 159 (1982) (“efficiency and economy of litigation . . . is a
principal purpose of the [class action] procedure”) (quoting American Pipe & Construction Co.
v. Utah, 414 U.S. 538, 553 (1974)). Furthermore, Rule 23, first enacted in 1937, has been
honed over the last 80 years, generating a substantial body of jurisprudence to which the
Court may look for interpretive guidance. Development of an entirely new aggregation
procedure—and ignoring Rule 23 altogether—would carry a heavy administrative burden
and require extensive trial-and-error experimentation.
First, Rule 23 guarantees judicial consistency. Simultaneous adjudication of similar
claims precludes the possibility of multiple adjudications reaching different, contradictory
results. See Monk v. Shulkin, 855 F.3d at 1320 (Fed. Cir. 2017) (“Class actions can help the
Veterans Court exercise that authority by promoting efficiency, consistency, and fairness . . . .”)
(emphasis added); Stillmock v. Weis Markets, Inc., 385 Fed. App’x 267, 275 (4th Cir. 2010)
(reversing denial of class certification by district court and recognizing that “class
4

certification promotes consistency of results”) (emphasis added); see also Judith Resnik, “Vital”
State Interests: From Representative Actions for Fair Labor Standards to Pooled Trusts, Class Actions,
and MDLs in the Federal Courts, 165 U. Pa. L. Rev. 1765, 1779 (2017) (noting that class actions
are especially useful “for judges by limiting repetitive work and inconsistent decision-making and
by holding out promises of a ‘comprehensive resolution’”) (emphasis added) (internal
citation omitted).
Second, Rule 23 maximizes the Court’s efficiency. Certification of a Rule 23 class
presupposes that case-by-case adjudication of individual claims would be so onerous as to be
“impracticable.” Fed. R. Civ. P. 23(a)(1). For example, by resolving the present class-wide
petition, the Court would conserve its resources by eliminating the need to repeatedly
resolve thousands of similar mandamus demands, often filed by pro se petitioners, regarding
delays in appellate review. Certifying an injunctive class of veterans who seek timely
adjudication of their appeals will spare this Court countless hours resolving a litany of nearidentical petitions and will reduce the budgetary impact of such a piecemeal approach. See
generally Monk, 855 F.3d at 1320 (noting use of the class action mechanism by the Veterans
Court would promote “efficiency”).
Third, Rule 23 indisputably promotes access to justice. Rule 23 class actions enable
the adjudication of claims of class members not currently before the court—so-called
“absent” claimants. The opportunity for veterans to have their claims heard when they do
not have individual legal representation, as in a class action, would significantly increase their
access to judicial review given veterans’ extraordinarily low rate of legal representation prior
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to reaching the CAVC.1 Furthermore, a Rule 23-type class action would mitigate the burden
on unrepresented veterans of preparing legally sophisticated documents—such as, in this
case, individual petitions for a writ of mandamus—in order to initiate review. In short, a
Rule 23 aggregation framework would allow veterans who are under-resourced and without
counsel to finally be meaningfully heard.
The appellate nature of this Court will not interfere with the fact-finding role that
courts occasionally play under Rule 23. As discussed in Petitioners’ Response to Question
Seven, infra, the Federal Circuit’s decision in Monk v. Shulkin recognized this Court’s
authority to create procedures to resolve aggregate claims under the All Writs Act. If factfinding procedures are necessary to resolve the claims set forth in the Amended Petition,
then this Court must have the authority to create those procedures. The Court is the only
venue available for bringing Petitioners’ aggregated Petition. The Board of Veterans Appeals
(“BVA”) cannot grant mandamus relief, and U.S. district courts cannot hear VA benefitsrelated claims. See Veterans for Common Sense v. Shinseki, 678 F.3d 1013 (9th Cir. 2012) (en banc).
Likewise, 38 U.S.C. § 7261(c) does not prevent the Court from developing procedures to
find the facts necessary for class certification. See infra Response to Question Seven.

In FY2016, only 14.3% of applicants for disability benefits were represented by attorneys at
the BVA. Bd. of Veterans’ Appeals, Annual Report: Fiscal Year 2016, U.S. Dep’t Veterans Aff.
26 (2016), https://www.bva.va.gov/docs/Chairmans_Annual_Rpts/BVA2016AR.pdf; see
also James D. Ridgway, Why So Many Remands?: A Comparative Analysis of Appellate Review by the
United States Court of Appeals for Veterans Claims, 1 Veterans L. Rev. 113, 132 (2009) (observing
that “most veterans proceed pro se or with the assistance of a non-attorney veterans service
organization”).
1
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B. The Court may consider using omnibus-like proceedings when appropriate.
In general, omnibus proceedings would not be nearly as effective as a Rule 23 model
for evaluating all types of aggregated claims. Omnibus proceedings are considered more
appropriate in cases that involve particularly complex causal theories or highly scientific or
specialized evidence.
To address such complex theories and specialized evidence, courts and some federal
agencies use two general categories of “omnibus” proceedings. The first is the test-case
omnibus, which is similar to a bellwether trial in federal multidistrict litigation. See Judge
Eldon Fallon et al., Bellwether Trials in Multidistrict Litigation, 82 Tulane L. Rev. 2323 (2008). In
a test-case omnibus, one or a few test cases are selected for full adjudication prior to the rest
of the claims; the court’s evaluation of the complex scientific evidence presented in the test
case(s) may then be used in other related cases that “present[] the same theory of causation.”
Snyder ex rel. Snyder v. Sec’y of Dep’t of Health & Human Servs., No. 01-162V, 2009 WL 332044,
at *3 (Fed. Cl. Feb. 12, 2009); see also, e.g., Cedillo v. Sec’y of Health & Human Servs., No. 98916V, 2009 WL 331968, at *12 (Fed. Cl. Feb. 12, 2009) (“[T]he ‘general causation’ evidence
is presented in the context of an evidentiary hearing concerning one individual case . . . .
After that decision, the other cases involving the same general causation issue may then
settle based on the outcome of the test case.”) (emphasis omitted), aff’d, 89 Fed. Cl. 158
(2009), aff’d, 617 F.3d 1328 (Fed. Cir. 2010).2
The Omnibus Autism Proceeding held by the National Vaccine Injury Compensation
Program, for instance, involved hearing three test cases, each of which “considered a wealth
of scientific evidence” common to all cases included in the omnibus. Michael Sant’Ambrogio
& Adam Zimmerman, Inside the Agency Class Action, 126 Yale L.J. 1634, 1674 (2017) .
2
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The second type of omnibus proceeding, the “issue omnibus,” first adjudicates the
merit of a general complex scientific question or causal theory underlying a group of claims.
After that complex question is addressed, the associated cases proceed.3 See, e.g., In re Ahern,
No. 90-1029V, 1993 WL 179430, at *2 (Fed. Cl. Jan. 11, 1993) (“In order to most efficiently
resolve all of these cases, the undersigned special master was assigned by the Chief Special
Master to undertake an inquiry into this general medical/scientific issue, with the hope that
knowledge and conclusions concerning the general causation issue, developed from this
inquiry, could be applied to each individual case.”); Sant’Ambrogio & Zimmerman, Inside the
Agency Class Action, supra, at 1672.
In cases involving complex causal theories or highly specialized bodies of evidence,
omnibus proceedings may indeed offer benefits in the form of consistency, efficiency, and
access to justice. However, it is important to note that, “even when an ‘omnibus proceeding’
is utilized, each individual case will still ultimately be resolved individually, according to the
facts and circumstances of that individual case. The ‘omnibus proceeding’ is simply a
procedural tool that is employed to add efficiency to the process of presenting evidence and
evaluating that evidence.” Cedillo, 2009 WL 331968, at *12 (emphasis omitted). In cases
involving simpler fact patterns and no complex theories of causation, therefore, Rule 23 is
clearly the superior option. In the present case, for example, each veteran in the class is
For example, a special master in an omnibus case regarding an alleged link between the
rubella vaccine and autism may decide, based on scientific evidence presented in the initial
general hearing, the facts necessary to prove causation. Michael Sant’Ambrogio & Adam
Zimmerman, Aggregate Agency Adjudication, Admin. Conf. U.S. 44 (2016),
https://www.acus.gov/sites/default/files/documents/aggregate-agency-adjudication-finalreport_0.pdf.
3
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asserting the same simple fact pattern and relying on the same cohesive body of law. A test
case is unnecessary, and no complex causal questions are involved. Indeed, prior case law
has found the Rule 23(b)(2) framework appropriate for aggregating similar claims of systemwide delays. See Parsons v. Ryan, 754 F.3d 657 (9th Cir. 2014) (affirming certification of Rule
23(b)(2) class and subclass of petitioners who alleged inadequate and delayed access to
healthcare); Susan J. v. Riley, 254 F.R.D. 439, 463 (M.D. Ala 2008) (certifying two subclasses
of mentally handicapped adults, who challenged unreasonably delayed claims determinations
pursuant to Rule 23). The claims of the entire class are therefore more effectively adjudicated
simultaneously under a Rule 23 framework. In general, therefore, while the Court should
consider omnibus proceedings as a supplementary approach to claim aggregation where
appropriate, the Court should rely on a default Rule 23 framework as the basic structure for
claim aggregation.
2.

If the Court were to follow Federal Rule of Civil Procedure 23 in this case, has
the petitioner satisfied the numerosity, commonality, typicality, and adequacy
prerequisites set forth in Rule 23(a)?

Response: Yes. Petitioners satisfy all the prerequisites set forth in Rule 23(a) of
the Federal Rules of Civil Procedure.
Petitioners (i) seek to represent a class of veterans so numerous that joinder of all
members is impractical; (ii) share common questions of law and fact with all members of the
class; (iii) have claims typical of those of the class; and (iv) will fairly and adequately
represent the interests of the class. See Fed. R. Civ. P. 23(a)(1)–(4).
A. The proposed class well exceeds the numerosity threshold.
Rule 23(a)(1) requires that a putative class be “so numerous that joinder of all
members is impracticable.” Fed. R. Civ. P. 23(a)(1). Numerosity is presumed for classes
9

comprising over forty individuals, and sometimes fewer. Consol. Rail Corp. v. Town of Hyde
Park, 47 F.3d 473, 483 (2d Cir. 1995); see also Stewart v. Abraham, 275 F.3d 220, 226–27 (3d
Cir. 2001). The Court need not know the exact size of the class, Robidoux v. Celani, 987 F.2d
931, 935 (2d Cir. 1993), as long as general knowledge and common sense indicate that the
class is large, see Fogarazzo v. Lehman Bros., Inc., 232 F.R.D. 176, 179 (S.D.N.Y. 2005) (court
may infer numerosity from available facts). Where, as here, “only injunctive or declaratory
relief is sought,” the numerosity requirement can be relaxed “so that even speculative or
conclusory allegations regarding numerosity are sufficient to permit class certification.”
Sueoka v. United States, 101 Fed. App’x 649, 653 (9th Cir. 2004).
Petitioners’ proposed class indisputably satisfies the numerosity requirement. Last
year, Congress acknowledged the pendency of at least 470,000 appeals of denials of VA
disability benefits claims. H.R. Rep. No. 115-135, at 5 (2017); see also Dave Philipps, Veterans
Claiming Disability Pay Face Wall of Denials and Delays, N.Y. Times, Nov. 14, 2017, at A16. The
VA admits that veterans wait, on average, nearly six years from the filing of an NOD for the
VA to issue a resolution. See Ex. 1, Letter from VA to Petitioner Samuel Merrick, regarding
RAMP Program (Jan. 2, 2018) (“RAMP Invitation”); Ex. A to Pet’s Corrected Am. Pet. for
Extraordinary Equitable and Collective Relief, BVA FOIA Response Letter (May 5, 2017)
(“BVA FOIA Response”). The Secretary thus cannot deny that the putative class would
include well in excess of forty veterans. Furthermore, Petitioners “have presented
documentary evidence of delays in a sufficient number of cases to meet the numerosity
requirement.” Robidoux, 987 F.2d at 935, 36 (numerosity satisfied in welfare benefits case by
“documentary evidence of delays in 22 to 133 cases per month”).
10

In addition, ascertainability is not a requirement for the proposed class. Several courts
have held that “[t]he nature of Rule 23(b)(2) class actions, the Advisory Committee’s notes
on (b)(2) actions, and the practice of many other federal courts” suggest that “ascertainability
is not a requirement for certification of a (b)(2) class seeking only injunctive and declaratory
relief . . . .” Shelton v. Bledsoe, 775 F.3d 554, 563 (3d Cir. 2015); see also, e.g., Shook v. El Paso
Cty., 386 F.3d 963, 972 (10th Cir. 2004) (holding that there is no ascertainability requirement
in Rule 23(b)(2) classes).
Even if this Court did impose an ascertainability requirement in this case, Petitioners
would meet it. In Jones v. Advanced Bureau of Collections LLP, 317 F.R.D. 284, 289–91 (M.D.
Ga. 2016), the plaintiff successfully established the putative class’s ascertainability by
showing that: (i) class members could be identified using defendant’s records; (ii) the records
were useful for identification purposes; and (iii) identifying class members through
defendant’s records was administratively feasible. Petitioners can make the same showing
here. First, federal law already mandates that the VA maintain records detailing how long
each veteran’s appeal has been pending at each phase of the appeals process. See 38 U.S.C.
§ 7101(d). Second, the VA can easily use these records to identify which veterans belong to
the class. And third, each member of Petitioners’ class will be easily identified by (i) the date
of the veteran’s NOD and (ii) how long the veteran has been waiting for a decision on his or
her appeal.
B. Members of the proposed class share common questions of law and fact.
The proposed class clearly satisfies the commonality requirement. Fed. R. Civ. P.
23(a)(2). All class members’ claims depend on “a common contention . . . capable of
11

classwide resolution.” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011).4 The VA’s
systemic shortcomings are the “glue” that unites the veterans’ claims. Parsons v. Ryan, 754
F.3d 657, 678 (9th Cir. 2014) (finding commonality based on government practices that
regularly and systemically violated plaintiffs’ constitutional rights).
As a threshold matter, all members of the proposed class share common facts. Each
class member alleges the same injury arising from the same systemic failure—the denial of
timely benefits due to the VA’s broken appeals process. This Court should reject any
attempt by the Secretary to contest commonality by emphasizing dissimilarities among class
members’ individual benefits claims, medical histories, or the nature or length of their delays.
Petitioners do not seek to address or resolve the individual merits of any class member’s
appeal. The only relevant factual differences among Petitioners is the length of time they
have waited for resolution of their pending appeals—and so long as the wait is more than
twelve months, those differences are inconsequential to the commonality inquiry. Moreover,
with regard to any facts that do differ among class members, the law is clear that “individual
factual differences among the individual litigants or groups of litigants will not preclude a
finding of commonality” when the putative class seeks to challenge “a system-wide practice
or policy.” Armstrong v. Davis, 275 F.3d 849, 868 (9th Cir. 2001).
Dukes does not imperil commonality here. In Dukes, plaintiffs could not show even a single
common question among potential class members regarding Wal-Mart’s alleged pattern of
discrimination. Dukes, 564 U.S. at 359. Here, in contrast, the VA’s own publications provide
concrete evidence of extensive systemic delays in the VA appeals system. See BVA FOIA
Response at 3; Am. Pet. at ¶¶ 30–48. The Dukes Court was also wary of the overbreadth of
plaintiffs’ proposed class. Dukes, 564 U.S. at 345. But such concerns are not present here,
since Petitioners’ proposed class will include only veterans who have already suffered actual
delays. Am. Pet. at ¶ 13.
4
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All class members also rely on a common set of legal theories: (i) the Secretary has
violated their due process rights through extensive delays in rendering decisions on disability
benefits appeals; (ii) class members seek a writ of mandamus compelling the VA to correct
its severe delays and inaction pursuant to Telecomms. Research & Action Ctr. v. FCC, 750 F.2d
70 (D.C. Cir. 1984) (hereinafter “TRAC”); and (iii) the VA’s delay in adjudicating the class
members’ appeals amounts to an arbitrary refusal to act. The class members also seek
common legal relief: an order directing the expeditious adjudication of appeals. See Dukes,
564 U.S. at 350 (finding commonality where “classwide proceeding [has the capacity] to
generate common answers apt to drive the resolution of the litigation”) (internal quotations
omitted). In short, commonality is satisfied because the putative class members “all set forth
numerous common contentions whose truth or falsity can be determined in one stroke . . . .”
Parsons, 754 F.3d at 678.5
As guidance, this Court may refer to other tribunals that have found commonality
present in class-action challenges to delays in providing services or benefits. For example,
the Ninth Circuit in Parsons v. Ryan considered a class of inmates challenging the Arizona
Department of Corrections’ (“ADC”) failure to provide timely access to healthcare. The

The Court also should reject any effort by the Secretary to muddle commonality by
contending that TRAC claims require review of individual interests prejudiced by delay. No
court has relied on this theory to defeat commonality under Rule 23(a)(2). TRAC analyses
properly focus on the interests of all persons impacted by the delay in the aggregate. See
TRAC, 750 F.2d at 80 (courts should consider “the interests prejudiced by delay”); Am.
Hosp. Ass’n v. Burwell, 812 F.3d 183, 193 (D.C. Cir. 2016) (considering plaintiff hospitals’
economic interests as well as health interests of non-plaintiff patients). Petitioners thus share
the common question of whether the balance of their combined interests weigh against the
VA’s delay. As a result, Petitioners’ TRAC claims meet the commonality requirement.
5
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Court found that the class met the commonality requirement, even though the inmates could
have suffered different concrete harms, because every inmate suffered “exactly the same
constitutional injury” from the “single statewide ADC policy or practice.” Id. Similarly, in
DL v. District of Columbia, 860 F.3d 713 (D.C. Cir. 2017), the D.C. Circuit affirmed the
certification of four subclasses of children with disabilities challenging the District’s failure
to provide adequate special education services. The court found commonality because each
subclass was “defined by reference to a ‘uniform policy or practice’” and each involved
“‘common harms,’ susceptible to common proof, and curable by a ‘single injunction.’” Id. at
724; see Brown v. Giuliani, 158 F.R.D. 251, 268 (E.D.N.Y. 1994) (certifying class seeking to
compel timely processing of their applications for public benefits because “the overarching
questions of fact are common to all class members, namely, whether defendants have failed
to make timely determinations of applications for . . . . benefits . . . .”); see also Susan J. v. Riley,
254 F.R.D. 439, 460–61 (M.D. Ala. 2008) (rejecting Alabama’s argument that a finding of
commonality required an analysis of each member’s individual circumstances in case
challenging, inter alia, delays in resolving Medicaid claims).
C. Petitioners’ claims are typical of the claims of the larger class.
Typicality and commonality are closely linked. See, e.g., Gen. Tel. Co. of Sw. v. Falcon,
457 U.S. 147, 157 n.13 (1982) (“The commonality and typicality requirements of Rule 23(a)
tend to merge.”). Commonality evaluates the coherence of the claims of the entire class,
whereas typicality evaluates whether the named petitioners properly represent the class.
Typicality is established if the claims of the named Petitioners “arise from a similar course of
conduct and share the same legal theory” as those of the larger class. James v. City of Dallas,
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254 F.3d 551, 571 (5th Cir. 2001). Under Rule 23(a)(3)’s permissive standard, representative
claims are typical if they are “reasonably coextensive with those of absent class members;
they need not be substantially identical.” Parsons, 754 F.3d at 685; see also Mazzei v. Money
Store, 829 F.3d 260, 272 (2d Cir. 2016) (finding typicality to exist where a disputed issue of
law or fact occupies “essentially the same degree of centrality” in the claims of named
petitioners as in the claims of the larger class); In re Schering Plough Corp. ERISA Litig., 589
F.3d 585, 597 (3d Cir. 2009).
Here, each named Petitioner’s claim is factually and legally typical of the claims of the
prospective class. Each Petitioner’s claim, like that of each proposed class member, involves
the following fact pattern: (i) a veteran filed a claim for VA benefits (ii) that was denied; (iii)
the veteran timely filed an NOD to appeal the denial; and (iv) is still waiting for a decision
(v) more than 12 months later. As set forth below, each of the Petitioners meet this
definition:
• Conley F. Monk, Jr.: Petitioner Monk is a Marine Corps veteran who suffers
from post-traumatic stress disorder (“PTSD”), type 2 diabetes, and related
complications. On December 3, 2015, he timely filed an NOD in connection with
a denial of benefits. His appeal remains pending.
• James Briggs: Petitioner Briggs is an Army veteran who suffers from PTSD,
anxiety, hypertension, sleep apnea, and arthritis. On June 20, 2013, he timely filed
an NOD in connection with a denial of benefits. His appeal remains pending.
• Tom Coyne: Petitioner Coyne is a Vietnam War veteran who suffers from
multiple sclerosis and peripheral neuropathy. On July 13, 2011, he timely filed an
NOD in connection with a denial of benefits. His appeal remains pending.
• William Dolphin: Petitioner Dolphin is a Vietnam War veteran who suffers from
knee and traumatic brain injuries. On October, 31, 2014, he timely filed an NOD
in connection with a denial of benefits. His appeal remains pending.
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• Jimmie Hudson: Petitioner Hudson is a Marine Corps veteran who suffers from
hypertension. On January 11, 2013, he timely filed an NOD in connection with a
denial of benefits. His appeal remains pending.
• Samuel Merrick: Petitioner Merrick is an Army veteran who suffers from PTSD,
major depressive disorder, a hiatal hernia, sleep apnea, and hearing loss, among
other ailments. On February 5, 2010, he timely filed an NOD in connection with
a denial of benefits. His appeal remains pending.
• Lyle Obie: Petitioner Obie is an Air Force veteran. In July 2015, she timely filed
an NOD in connection with a denial of benefits. Her appeal remains pending.
• Stanley Stokes: Petitioner Stokes is an Army veteran who suffers from multiple
service-connected disabilities. In October 2013, he timely filed an NOD. His
appeal remains pending.
• William Jerome Wood II: Petitioner Wood is an Air Force veteran who suffers
from seizure disorder, degenerative joint disease, degenerative disc disease, loss of
vision due to a stroke, and severe headaches associated with seizures. On January
20, 2009, he timely filed an NOD. His appeal remains pending.
See Am. Pet. ¶¶ 3–13.
Each Petitioner’s legal claim is also typical of those of the class: each challenges the
VA’s broken appeals system under the Due Process Clause, TRAC, and the “arbitrary refusal
to act” doctrine. Am. Pet. ¶¶ 31–49. Additionally, the named Petitioners do not “assert[] any
claims that are not also applicable to the absentees” and seek only injunctive relief, rather
than unique, individualized claims for damages; therefore “[t]here is no danger here that the
named plaintiffs have unique interests that might motivate them to litigate against or settle
with the defendants in a way that prejudices the absentees.” Baby Neal v. Casey, 43 F.3d 48, 63
(3d Cir. 1994) (“[I]ndividual interest in pursuing litigation where the relief sought is primarily
injunctive will be minimal.”).
Petitioners’ due process claims are typical of the class. Courts find typicality in due
process cases when the named plaintiffs bring the same constitutional challenge of the same
16

procedure as the rest of the class members. See James, 254 F.3d at 571; see also Gayle v. Warden
of Monmouth Cty. Corr. Inst., No. 12-cv-02806-FLW, 2017 WL 5479701, at *16 (D.N.J. Nov.
15, 2017) (named plaintiffs and proposed class shared same legal theories because each
claimed bond hearing system violated procedural due process and were subject to same
system). Here, Mr. Monk, the named Petitioners, and all class members identify the same
broken VA appeals process as the “course of conduct” that has deprived them of their
constitutional right to due process. Am. Pet. ¶¶ 31–36; see Hawk Valley, Inc. v. Taylor, 301
F.R.D. 169, 183 (E.D. Pa. 2014) (claims arising from same “course of conduct” are typical,
even if there are factual differences amongst members, as long as plaintiff’s claim is “based
on the same legal theory as the claims of the class”).
Petitioners’ TRAC claims are also typical of the class. Typicality is found in
“unreasonable delay” cases where the representative and the class allege the same injury,
common policies causing that injury, and a common course of conduct by the defendant in
carrying out those policies. Parsons, 754 F.3d at 664, 685–86 (finding inmate plaintiffs’ claims
of unconstitutional “lengthy and dangerous delays in receiving” care to be typical of the
class, even though “the named plaintiffs may have in the past suffered varying injuries or . . .
may currently have different health care needs”); id. at 686 (holding that plaintiffs’ claims
need be only typical of the class, not “identically positioned to each other or to every class
member”) (emphasis added).
In this case, the Secretary’s admittedly broken process has unreasonably delayed the
Petitioners’ and all other class members’ appeals. Petitioner Briggs, for example, filed his
request to reopen his claim in 2011, and his appeal remains unresolved six years later—
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according to VA records, the average amount of time a veteran will wait. He challenges this
patently unreasonable delay under TRAC, asserting that the Secretary’s systemic processing
failures have deprived him of his constitutional and statutory rights to the timely
adjudication of his claim for public benefits. Just like Mr. Briggs, the named Petitioners and
class members, all of whom have waited years for resolution of their appeals, challenge the
VA’s failure to provide timely adjudications under the TRAC framework, and their claims all
arise out of the same systemic failures. Am. Pet. ¶¶ 38–44.
Petitioners’ “arbitrary refusal to act” claims also are typical of the class. Under
Costanza v. West, the court considers how extraordinary the Secretary’s delay is, given the
VA’s resources. 12 Vet. App. 133, 134 (1999).6 Petitioner Hudson exemplifies the
extraordinary nature of the VA’s delay: he filed an NOD in 2013 and five years later his appeal
remains unresolved. Mr. Hudson’s story is not unique. In fact, each class member is facing
the same reality of unconscionable delays despite the VA’s immense resources: the Secretary
employs some 360,000 staff and commands a $180 billion budget yet averages nearly five
years to process an appeal. Am. Pet. ¶ 47. Petitioner Hudson, each Petitioner, and all class
members challenge this extraordinary conduct that amounts to an arbitrary refusal to act in
light of the Secretary’s resources.

As discussed below, this Court should use the TRAC factors to decide whether to grant a
writ of mandamus to remedy delays in benefits appeals. See infra, Response to Question Ten.
However, to the extent this Court applies the Costanza standard, Petitioners maintain that
mandamus is warranted based on the Secretary’s arbitrary refusal to act. See id.
6
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D. Petitioners will fairly and adequately represent the interests of the class.
The fourth requirement of Rule 23(a) is that the representative parties will fairly and
adequately represent the interests of the class. Fed. R. Civ. P. 23(a)(4). Representation is
adequate if the class members do not have interests that are “antagonistic” to one another
and if plaintiffs’ attorneys are “qualified, experienced and generally able to conduct the
litigation.” In re Drexel Burnham Lambert Grp., 960 F.2d 285, 291 (2d Cir. 1992). The named
Petitioners and class members have no conflicts of interest. All bring the same legal claims
and all stand to benefit similarly from a decision in their favor. See id. (concluding that
interests are not antagonistic if all class members seek same remedy and share a common
interest in showing that defendant violated the same law).7
Petitioners’ attorneys are qualified, experienced, and capable. The Veterans Legal
Services Clinic of Yale Law School, a part of the Jerome N. Frank Legal Services
Organization (“LSO”), has handled complex veterans benefits cases before this court and
also has experience in class action litigation on behalf of veterans in U.S. District Court. See
infra, Response to Question Five. Simpson Thacher & Bartlett LLP (“STB”) is highly

That the VA has granted Petitioner Monk’s claim for service-connected disability benefits
for his PTSD does not impair Petitioners’ ability to fairly and adequately represent the claims
of the class. First, the effective date for Mr. Monk’s benefits was incorrect, and more than
two years after filing an NOD challenging that error, he still awaits a decision. See Am. Pet. ¶
4. This second round of excessive BVA delays eliminates any doubt that he will adequately
represent class members’ infuriating experiences waiting for VA decisions. Second, now that
the Court has granted Petitioners’ request to join additional parties, see Order of Jan. 12,
2018 (per curiam), any concerns about the specifics of Mr. Monk’s claims are resolved by the
addition of eight other petitioners who also adequately represent the claims of the class.
7
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experienced in civil litigation and has significant class action litigation expertise, including
pro bono law reform work. See id.
3.

If the Court were to follow Rule 23(b)(2), has the petitioner satisfied the
criteria required to maintain a class action?

Response: Petitioners bring a paradigmatic 23(b)(2) action and thus satisfy the
criteria required to maintain a class action.
Petitioners have satisfied the criteria to maintain a Rule 23(b)(2) class. The rule
provides that “[a] class action may be maintained if Rule 23(a) is satisfied and if . . . the party
opposing the class has acted or refused to act on grounds that apply generally to the class, so
that final injunctive relief or corresponding declaratory relief is appropriate respecting the
class as a whole.” Fed. R. Civ. P. 23(b)(2). The Supreme Court has determined that Rule
23(b)(2) is appropriate for putative classes where a “single injunction or declaratory
judgment would provide relief to each member of the class.” Wal-Mart Stores, Inc. v. Dukes,
564 U.S. 338, 360 (2011). This is a paradigmatic 23(b)(2) action because the VA’s refusal to
resolve appeals in a timely fashion applies generally to the entire proposed class and because
the Petitioners seek a single injunction that will remedy their claims and those of similarly
situated veterans. See, e.g., Parsons, 754 F.3d at 684 (affirming 23(b)(2) class certification on
grounds that the Arizona Department of Corrections’ system-wide deprivations “are
answerable in one stroke”); Blankenship v. Sec’y of HEW, 587 F.2d 329, 331 (6th Cir. 1978)
(affirming 23(b)(2) class certification to plaintiffs alleging longer than 30-day delays in the
Social Security Administration’s scheduling of hearings on plaintiffs’ disability and socialsecurity benefits applications); Rosario v. U.S. Citizenship & Immigration Servs., No. C150813JLR, 2017 WL 3034447, at *12 (W.D. Wash. July 18, 2017) (granting 23(b)(2) class
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certification for plaintiffs alleging delays in U.S. Citizenship and Immigration Services’
adjudication of employment authorization applications); Leiting-Hall v. Winterer, No. 4:14-CV3155, 2015 WL 1470459, at *1 (D. Neb. Mar. 31, 2015) (certifying a 23(b)(2) class of
plaintiffs alleging delays in their food-stamp applications and finding that “applicants [were]
entitled to timely processing of their applications and [that] successful applicants for SNAP
benefits [were] entitled to receive their benefits in a timely manner”); Garcia v. Johnson, No.
14-CV-01775-YGR, 2014 WL 6657591, at *1 (N.D. Cal. Nov. 21, 2014) (granting 23(b)(2)
class certification for plaintiffs alleging delays in U.S. Citizenship and Immigration Services’
(USCIS) processing of asylum applications); Finch v. N.Y. State Office of Children & Family
Servs., 252 F.R.D. 192, 194 (S.D.N.Y. 2008) (certifying 23(b)(2) class of plaintiffs claiming
undue delays by the New York State Office of Children and Family Services in hearing
plaintiffs’ responses to abuse allegations).
The Second Circuit’s holding in Marisol A. v. Giuliani, 126 F.3d 372 (2d Cir. 1997), is
both analogous to and instructive in the present case. In Marisol A., the named plaintiffs,
representing a class of similarly-situated minors, sought declaratory and injunctive relief,
alleging that “they were deprived of the services of the New York City child welfare system
to their extreme detriment.” Id. at 375. The district court found that the plaintiffs met the
requirements of Rule 23(b)(2) and certified the class. Id. at 376. The Second Circuit affirmed,
rejecting the defendant’s argument that an injunction was inappropriate because plaintiffs
alleged “differing harms requiring individual remedies” and because each class member had a
unique experience in the child welfare system. Id. at 378. Rather, the court explained that
“the deficiencies of the child welfare system stem from central and systemic failures”
21

generally applicable to the class and that “[c]ivil rights cases seeking broad declaratory or
injunctive relief for a large and amorphous class . . . fall squarely into the category of 23(b)(2)
actions.” Id. (internal quotations omitted).
Brown v. Giuliani also provides helpful guidance for the Court. 158 F.R.D. 251
(E.D.N.Y. 1994). The Brown plaintiffs brought suit against New York City for delayed
benefits grants, seeking certification of a class of city residents requesting increases in public
assistance. Id. at 254. In certifying the class and granting preliminary injunctive relief, the
court found that “[p]laintiffs’ complaint falls within Rule 23(b)(2) [because] [d]efendants’
failure” was “institutional.” Id. at 269. After citing its power to compel state and city agencies
to timely process benefits applications, the court ordered class certification because plaintiffs
sought final injunctive and declaratory relief that “would inure to the benefit of all class
members in gaining a timely processing of their applications for benefits.” Id. at 269.
Like Marisol A. and Brown, the present action also squarely accords with Rule 23(b)(2).
Here, the VA’s “central and systemic” pattern of regulatory delay and arbitrary inaction has
placed every veteran in the class in an extended and unreasonable backlog without any hope
of timely resolution. See Marisol A., 126 F.3d at 378; Ctr. for Innovation, Veterans Appeals
Experience, U.S. Dep’t Veterans Aff. 1 (2016) (“2016 VA Report”). The Secretary’s egregious
mismanagement of the benefits administration and appeals process, which takes an average
of nearly six years from a veteran’s filing of an NOD to reach resolution, denies class
members access to much-needed benefits and the basic dignity of resolution. Mark
Lancaster, Fixing the Appeals Process at the Department of Veterans Affairs 11 (2014),
http://luskin.ucla.edu/sites/default/files/14-VeteransAffairs_1.pdf (citing the VA’s decision
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to shift “almost all its appeals personnel over to claims processing” as a significant potential
cause of delay).
Under the proposed class definition, the VA cannot validly contend that veterans
allege “differing harms,” see Marisol A., 126 F.3d at 378, because the only harms alleged are
protracted delays common to all class members. Courts routinely grant 23(b)(2) certification
under such circumstances, where injunctive relief would remedy the defendant’s common
behavior as to the entire class of recipients of government benefits. See id. Compare Am. Pet.
at 19, with Brown, 158 F.R.D. at 270 (ordering defendants to “commence forthwith
preparation and implementation of a plan for the prompt disposition of requests by
members of the plaintiff class for an increase in benefits”); see also Amara v. CIGNA Corp.,
775 F.3d 510, 519–23 (2d Cir. 2014) (affirming the denial of defendants’ motion to decertify
class of benefits recipients in part because final injunctive relief was indivisible and
appropriate as to entire class). The VA’s failure to timely adjudicate class members’ appeals,
for which, as in Brown, no colorable justification has been provided, thus warrants “final
injunctive and declaratory relief . . . to the benefit of all class members in gaining a timely
processing” of their appellate claims. See Brown, 158 F.R.D. at 269.
Certification of a class where each “member would be entitled to a different injunction
or declaratory judgment,” or “an individualized award of monetary damages,” would indeed
be improper under Rule 23(b)(2). Dukes, 564 U.S. at 360–61.8 But this action requires

In Dukes, the Court declined to certify a Rule 23(b)(2) class of current and former WalMart employees seeking injunctive relief and back pay because “the monetary relief [is] not
8
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nothing of the kind. Here, a single injunction is the appropriate remedy to rectify the VA’s
egregious conduct. The class-wide relief, if granted, would require no individualized
determinations beyond assessing whether a veteran is or is not in the class based on her or
his NOD filing date. The relief would also require no additional hearings, introduce no new
legal or factual issues, and award no damages. The relief sought would impact only the time
table of resolution of class members’ appeals. Any monetary award ultimately obtained by any
class member would be awarded in that veteran’s appellate proceeding, wholly distinct from
the injunctive relief sought before this Court. See Susan J. v. Riley, 254 F.R.D. 439, 462–63
(M.D. Ala. 2008) (recognizing plaintiffs’ request for “reasonable promptness” in providing
services as “purely equitable in nature,” not monetary).
Some federal courts require that parties seeking Rule 23(b)(2) certification provide
adequate details of the relief sought “so that final injunctive relief may be crafted to describe
in reasonable detail the acts required.” Yates v. Collier, 868 F.3d 354, 367 (5th Cir. 2017)
(internal quotations omitted). The Petition sufficiently articulates the requested relief: a
mandate to resolve all pending appeals within twelve months of the timely filing of an NOD.
Am. Pet. at 19; see, e.g., Marisol A., 126 F.3d at 378 (rejecting defendants’ claim that “no
injunction will be appropriate for the entire class” where systemic wrongs are alleged); see also
infra, Response to Question Thirteen (suggesting as one form of injunctive relief requiring
the VA to propose a plan to reduce average delay). The Petitioners have thus satisfied the
criteria of a Rule 23(b)(2) class.
incidental to the injunctive or declaratory relief.” 564 U.S. at 360. Such concerns are not
present here. Petitioners’ proposed class seeks no monetary relief whatsoever.
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4.

Are there likely difficulties in managing the putative class, and, if so, should
any difficulties be a factor the Court considers in certifying a class?

Response: There are no likely difficulties in managing the putative class.
Management of the putative class is unlikely to raise any significant difficulties.
Generally speaking, the manageability “consideration encompasses the whole range of
practical problems that may render the class action format inappropriate for a particular
suit.” Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 164 (1974). Due to the uniformity of
Petitioners’ proposed class—including the similarity of class members’ claims, the veterans’
identical requests for relief, and the irrelevance of individualized assessments—manageability
concerns traditionally weighed by courts are not at issue. Indeed, some courts of appeals
have explicitly recognized that the manageability inquiry applies primarily to Rule 23(b)(3)
actions, even suggesting that manageability concerns are not applicable to injunctive classes.
See, e.g., Forbush v. J.C. Penney Co., 994 F.2d 1101, 1105 (5th Cir. 1993) (“[Q]uestions of
manageability and judicial economy are also irrelevant to 23(b)(2) class actions.”); Elliot v.
Weinberger, 564 F.2d 1219, 1229 (9th Cir. 1977) (“There are simply no manageability
problems in these [23(b)(2)] suits.”), rev’d in part on other grounds sub nom. Califano v. Yamasaki,
442 U.S. 682 (1979).
In Rule 23(b)(3) classes, where manageability concerns are much likelier to surface,
courts typically look to issues with “administrative convenience,” such as when the class is
exceptionally large or there are difficulties “notifying the class and managing the action.”
Mullins v. Direct Digital, LLC, 795 F.3d 654, 664 (7th Cir. 2015). However, even for Rule
23(b)(3) classes, courts are discouraged from treating manageability concerns as a dispositive
factor in denying class certification. See Carnegie v. Household Int’l, Inc., 376 F.3d 656, 661 (7th
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Cir. 2004) (“[A] class action has to be unwieldy indeed before it can be pronounced an
inferior alternative—no matter how massive the fraud or other wrongdoing that will go
unpunished if class treatment is denied—to no litigation at all.”).
This action is equivalent to a Rule 23(b)(2) class action. Since Rule 23(b)(2) classes are
easier to manage than class actions seeking damages, courts focus their manageability
inquiry, if any, on whether “the class is amenable to uniform group remedies.” Shook v. El
Paso Cty., 386 F.3d 963, 973 (10th Cir. 2004).9 Because Petitioners here seek a single,
straightforward collective remedy—a writ of mandamus ordering the VA to resolve all
appeals in a uniformly expeditious manner, Am. Pet. at 19—manageability is a non-issue.
Petitioners’ claims do not involve complex individualized issues, and the action is amenable
to the single collective remedy of injunctive relief. See 2 Newberg on Class Actions § 4:32
(5th ed. 2011) (“[I]njuries must be sufficiently similar that they can be addressed in [a] single
injunction that need not differentiate between class members.”).
The VA may argue that the large size of the proposed class raises manageability
problems, but courts have rejected speculation about unwieldiness as grounds for denial of
class certification, especially in the context of an injunction-only Rule 23(b)(2) action. See
Parker v. Time Warner Entm’t Co., 331 F.3d 13, 18–22 (2d Cir. 2003) (speculative manageability

The Shook Court ultimately found a Rule 23(b)(2) class unmanageable, see Shook v. Cty. of El
Paso, 543 F.3d 597, 603 (10th Cir. 2008), but that case concerned a class of inmates seeking
redress of extremely varied jail conditions including inadequate mental health care,
insufficient protection against self-inflicted injury and suicide, inadequate medication
distribution, and improper use of special detention cells, tasers, restraints, and pepper spray.
Id. at 600. The class and the requested remedies were thus too diverse to manage. Here,
petitioners seek to redress only one wrong—the VA’s unreasonable delays.
9
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concerns based on “assumptions of fact” did not warrant district court’s denial of class
certification). Indeed, the alternative to class action adjudication—individually addressing
each veteran’s petition for mandamus based on excessive delays—would create significant
management difficulties. Certifying a class would resolve all class members’ claims regarding
improper appeal delays in a single adjudication, conserve the Court’s and the Secretary’s
resources, and avoid the laborious process of resolving thousands of near-identical petitions.
5.

If the Court decides to certify a class, how should it select counsel for the
class? See FED. R. CIV. P. 23(g).

Response: The Court should adopt the well-established and easily
administrable framework provided by Federal Rule of Civil Procedure 23(g),
which Petitioners’ Co-Counsel squarely satisfy.
A. Federal Rule of Civil Procedure 23(g) provides the best framework for
selection of class counsel in this action.
Because of the unique nature of this Court, Rule 23(g) will most often provide the
appropriate standard for selecting class counsel in aggregate claims before the Court. In the
present case, the Rule 23(g) standard weighs in favor of appointing Petitioners’ current
representation––LSO and STB (together, “Co-Counsel”) as class counsel.
Given the unique nature of class action litigation, where counsel may not know the
identities of all class members and not all class members may know of the litigation, the
ordinary relationship between lawyer and client cannot be relied on to safeguard the interests
of the class. See Third Circuit Task Force Report on Selection of Counsel, 74 Temp. L. Rev. 689, 696
(2001) (“Third Circuit Report”). And because Rule 23(b)(3) class actions may involve
significant potential damages and attorneys’ fees (unlike this action, which resembles a Rule
23(b)(2) suit), the opportunity to serve as class counsel is often “a coveted prize to be fought
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over or bargained for among competing plaintiff[s’] attorneys.” In re Auction Houses Antitrust
Litig., 197 F.R.D. 71, 75 (S.D.N.Y. 2000). A court must therefore do its best to ensure that
counsel satisfies the professional responsibilities of diligence, loyalty, and competency. Model
Rules of Prof’l Conduct, Rs. 1.1, 1.3, 1.7.
Generally, when multiple attorneys seek to be designated as class counsel, courts rely
on a variety of selection measures. While courts sometimes allow potential counsel to
develop a representation plan themselves, courts may also engage in a more directed
selection process.10 See Barbara J. Rothstein & Thomas E. Willgin, Fed. Judicial Ctr.,
Managing Class Action Litigation: A Pocket Guide for Judges 7–8 (3d ed. 2010),
https://www.fjc.gov/sites/default/files/2012/ClassGd3.pdf. When a court does exercise
such control, it might consider such factors as the extent to which counsel is involved in
parallel cases in other courts, whether counsel has a relationship with a named party, and
what framework counsel will use to determine fees and expenses. Manual for Complex
Litigation § 21.272 (4th Ed. 2004).
To select counsel for the class in this case, the Court should consider the application
of Petitioners’ current counsel under the straightforward framework provided by Federal
Rule of Civil Procedure 23(g), which directs the Court to consider:
In some contexts, such as federal securities class actions and mass tort multi-district
litigation (“MDL”), courts use a competitive bidding process to select lead counsel.
Competitive bidding is most appropriate when a case has high prospective damages and the
choice of lead counsel is contested or otherwise unclear. See Third Circuit Report, supra, at 742–
45. However, competitive bidding remains “experimental” and, as the Third Circuit
concluded, “should be an exception to the rule that qualified counsel can be selected either
by private ordering or by judicial selection of qualified counsel.” Third Circuit Report, supra, at
741.
10
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(i) the work counsel has done in identifying or investigating potential claims in
the action; (ii) counsel’s experience in handling class actions, other complex
litigation, and the types of claims asserted in the action; (iii) counsel’s
knowledge of the applicable law; and (iv) the resources that counsel will
commit to representing the class.
Fed. R. Civ. P. 23(g)(1)(A).11
In most public-interest class actions, however, in which lawyers are driven not by the
pursuit of fees but instead “the principle at stake,” Third Circuit Report, supra, at 691, there are
less likely to be multiple attorneys seeking appointment as class counsel. In such cases, the
counsel who files the case is the obvious choice for class counsel, and courts need only make
sure that counsel satisfies the Rule 23(g) standard. See Manual for Complex Litigation
§ 21.272; Rothstein & Willgin, supra, at 7; see also Third Circuit Report, supra, at 689
(“[t]raditionally, the choice of lead plaintiff constituted the choice of lead counsel.”).
Occasionally in public interest litigation, courts might need to oversee the selection of
counsel.
By virtue of this Court’s unique nature, most aggregate actions will have such a clear
choice for class counsel that the Court need only apply Rule 23(g). This Court does not have
the authority to award damages, see Simington v. West, 11 Vet. App. 41, 45 (1998); McRae v.
Brown, 9 Vet. App. 229, 235 (1996), and so, unlike aggregate actions in private litigation, class
actions before this Court are not a particularly lucrative endeavor. Aggregate actions before

The Court has not asked the parties who should be class counsel in this particular case,
and Petitioners again respectfully recommend that that determination be reserved until after
the Court has decided on the proper procedure.
11
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this Court are therefore less likely, relative to cases involving damages, to involve multiple
attorneys seeking to represent the class.
B. Petitioners’ Co-Counsel satisfy the requirements of Rule 23(g).
In the present case, Co-Counsel are the only counsel seeking to represent the putative
class, so this Court need only apply the Rule 23(g) standard. Indeed, Co-Counsel are
litigating this matter on a pro bono basis to defend and protect the civil rights of our nation’s
veterans. This demonstrates Co-Counsel’s “ability to fairly and adequately represent the
interests of the class.” Fed. R. Civ. P. 23(g)(1)(B).12 Applying the Rule 23(g) framework to
the present case, this Court should select the Co-Counsel already before it as class counsel.13
First, LSO has represented Mr. Monk in his claims for VA benefits since 2012 and in
his request for aggregate injunctive relief since 2015, securing an important precedent in the
Federal Circuit. See Monk v. Shulkin, 855 F.3d.14 STB has worked together with LSO since
2015 to identify and document the cases of other putative class members and to pursue
While LSO and STB are proceeding on a pro bono basis, they reserve the right to submit a
fee application in appropriate circumstances. STB has previously committed that any fees
awarded for its work will be donated to LSO.
12

13

Co-Counsel note that no other law firms have sought to intervene in this case.

LSO has also successfully represented Mr. Monk in parallel administrative applications and
federal class-action litigation to secure a discharge upgrade for himself and others. See Monk
v. Mabus, 3:14-cv-260-WWE (D.Conn.) (proposed nation-wide class action filed by LSO for
Vietnam veterans with other-than-honorable discharge and undiagnosed PTSD); Dave
Philipps, New Rules May Allow Benefits Long Denied to Vietnam-Era Veterans, N.Y. Times (Sept.
3, 2014), https://www.nytimes.com/2014/09/04/us/va-rules-may-enable-benefits-longdenied-to-vietnam-era-veterans.html (announcement by Secretary of Defense Hagel of new,
liberalized upgrade standard “comes in the wake of [Monk v. Mabus,] a class-action lawsuit
filed in federal court by a group of Vietnam veterans and the advocacy group Vietnam
Veterans of America, alleging that the military systematically denied applications for
upgrades involving PTSD”).
14
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Freedom of Information Act (FOIA) requests related to their claims. STB appeared as cocounsel in this action upon remand from the Federal Circuit in 2017. LSO and STB have
committed thousands of hours to this action, investigating claims, extensively vetting
potential class members, and jointly drafting submissions to this Court, including the instant
memorandum of law in response to the Court’s Order of October 26, 2017. See Waudby v.
Verizon Wireless Servs., LLC, 248 F.R.D. 173, 176 (D.N.J. 2008) (recognizing Counsel’s work
in drafting complaint as persuasive evidence of work done relevant to Rule 23(g)(1)(a)(i)
analysis); see also Victorino v. FCA US LLC, 2017 WL 3149591, at *3 (S.D. Cal. July 25, 2017)
(acknowledging counsel conducted “substantial work” because case history clearly displayed
counsel’s diligent prosecution and counsel expended “substantial resources” in doing so).
Second, Co-Counsel have extensive experience in civil litigation, class actions, and
reform litigation. See Fed. R. Civ. P. 23(g)(1)(A)(ii). Since 2014, LSO has served as lead
counsel in a case certifying a class of immigrants facing detention in the Commonwealth of
Massachusetts for over six months without a bond hearing. See Reid v. Donelan, 297 F.R.D.
185, 194 (D. Mass 2014); see also Shepherd v. McHugh, No. 3:11-cv-641-AWT (D. Conn. filed
Dec. 3, 2012) (LSO as lead counsel in proposed national class action of Vietnam veterans
with PTSD); Monk v. Mabus, supra, ECF. No. 1 (same); Kennedy v. Fanning, No. 3:16-cv-2010WWE (D.Conn. Apr. 17, 2017), ECF No. 11 (same, as to Iraq and Afghanistan Army
veterans); Brizuela v. Feliciano, No. 3:12-cv-226-JBA (D. Conn. filed Feb. 13, 2012), ECF No.
27 (LSO as lead counsel in proposed habeas “representative action” settled before
certification). STB, one of the world’s leading international law firms, has long played a role
in driving class action reform litigation and other impact litigation on a pro bono basis.
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STB’s work as class counsel resulted in the successful release in 1992 of 300 Haitian refugees
detained at Guantanamo because they were HIV-positive, Haitian Ctrs. Council, Inc. v. Sale,
823 F. Supp. 1028, 1032 (E.D.N.Y. 1993), and the acquisition of billions of dollars in
additional funding for underfunded New York City public schools in 2006, Campaign for
Fiscal Equity, Inc. v. State, 861 N.E.2d 50 (N.Y. 2006). The firm’s commitment to impact
litigation continues. In 2017, STB joined the American Civil Liberties Union in a class action
lawsuit asserting that the Mississippi Madison County Sheriff’s Department’s policing
program unconstitutionally targets black residents for illegal searches and seizures. See Brown
v. Madison Cty., No. 3:17-cv-00347 (S.D. Miss. filed May 8, 2017).
Third, Co-Counsel also have significant knowledge of veterans benefits, particularly
the appeals process, as well as substantial experience before this Court. Fed. R. Civ. P.
23(g)(1)(A)(iii). Michael Wishnie, counsel at LSO, is one of the leading veterans advocacy
litigators and scholars in the country. LSO has also represented veterans in complex
litigation before this Court, see, e.g., Cardona v. Shinseki, No. 11-3083, 2012 WL 3264497 (Vet.
App. Aug. 13, 2012) (constitutional challenge to denial of dependency benefits for same-sex
spouse of disabled Navy veteran); Skaar v. Shulkin, U.S. Vet. App. No. 17-2574 (proposed
class action on behalf of Air Force veterans exposed to radiation after Palomares hydrogen
bomb accident); and including in petitions for extraordinary relief in the form of writs of
mandamus. See, e.g., Trotman v. Shulkin, U.S. Vet. App. 17-3389; B.G. v. McDonald, No. 142591, 2014 WL 4404484 (Vet. App. Aug. 20, 2014). LSO has represented Mr. Monk as an
individual since 2011, in both his VA benefits claim and applications for a discharge
upgrade. Further, LSO has represented Mr. Dolphin—another named petitioner—since
32

December 2011, in his VA benefits application as well as his successful discharge upgrade
application, which also required a federal lawsuit. Dolphin v. McHugh, No. 3:12-cv-1578-RNC
(D. Conn. filed Nov. 8, 2012).
Members of the STB team are also experienced representing veterans before various
tribunals, including the Court of Appeals for the Federal Circuit. See, e.g., Ruffin v. Shulkin,
No. 16-2401 (Fed. Cir. Oct. 2, 2017), ECF No. 44; Smith v. Mabus, No. 13-6538 (E.D.N.Y.
Mar. 21, 2014), ECF No. 8. Further, Ms. Alcabes was recognized by the New York City Bar
Association’s Justice Center for her outstanding commitment to its Veterans Assistance
Project. See City Bar Justice Center Salutes Elisa Alcabes and Simpson Thacher & Bartlett LLP for
Their Service to Veterans, Probono.net News (June 9, 2015), https://goo.gl/ss8ZNQ.
Finally, LSO and STB have allocated substantial resources to this action and will
continue to do so. LSO has assigned five law students to this matter. Their work is
supervised and reviewed by two qualified attorneys admitted before this Court: Mr. Wishnie,
as well as Aaron Wenzloff, a Clinical Lecturer and Teaching Fellow at Yale Law School. The
STB team is led by Ms. Neuner and Ms. Alcabes, who are working with four associates on
the matter. Both LSO and STB are resolved to commit as much time and as many resources
as necessary to the claims of the Petitioners and the class.
Together, Co-Counsel are fully capable of and committed to prosecuting this case on
a class-wide basis.
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6.

How should the Court determine whether a putative class member
demonstrates medical or financial hardship, as defined by 38 U.S.C.
§ 7107(a)(2)(B) and (C)?

Response: The Court granted Petitioners’ motion for leave to amend the
petition. The Amended Petition modifies the proposed class and removes the
medical or financial hardship requirement. Accordingly, this question is moot.
7.

Is this Court able to make the findings necessary to certify a class, given that
38 U.S.C. § 7261(c) prohibits the Court from making factual findings in the
first instance? See Kyhn v. Shinseki, 716 F.3d 572, 575–76, (Fed. Cir. 2013);
Andre v. Principi, 301 F.3d 1354, 1362 (Fed. Cir. 2002). Assuming the Court
would not be barred from making such findings, what mechanism(s) should
the Court use to do so (e.g. mandatory disclosures, preliminary record by the
Secretary, discovery, etc.)?

Response: This Court has authority to find facts necessary to certify a class.
This Court has the statutory authority and case law precedent necessary to certify a
class, has engaged in appropriate fact-finding in the past, and is not precluded from doing so
by 38 U.S.C. § 7261(c). Moreover, the Court can certify a class based on the facts alleged in
the Amended Petition. To the extent any pre-certification fact-finding mechanisms are
warranted—and Petitioners believe they are not—the Court may direct limited discovery.
A. This Court is authorized by statute and case law to engage in fact-finding.
When Congress created the Veterans Court, it granted the Court power to create
rules of practice and procedure. See 38 U.S.C. § 7264(a); see also Monk, 855 F.3d at 1318-20.
The Court’s authority includes the power to issue writs under 28 U.S.C. § 1651 and to
conduct the fact-finding necessary to issue writs. Indeed, the Court’s writs power was
explicitly acknowledged and endorsed by members of Congress. See 134 Cong. Rec. 31788
(Oct. 19, 1988) (statement of Rep. Don Edwards); 134 Cong. Rec. 31470 (Oct. 18, 1988)
(statement of Sen. Cranston). To hold that this Court may aggregate claims, but may not
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make the factual findings necessary to adjudicate such claims, would be contrary to statutory
authority and binding case law. The fact-finding necessary to grant relief in this case is
entirely within the scope of this Court’s authority.
B. This Court has engaged in fact-finding where, as here, it is appropriate.
Both the Federal Circuit and this Court recognize the authority of this Court to
conduct fact-finding on matters that, like class certification, do not directly implicate an
individual disability claim. Further, the Federal Rules of Appellate Procedure specify a
process for fact-finding in U.S. Courts of Appeals. Fed. R. App. P. 48. Courts of Appeals
also maintain “inherent equitable authority” to find facts. Ross v. Kemp, 785 F.2d 1467, 1474–
75 (11th Cir. 1986); see also Rio Grande Silvery Minnow v. Bureau of Reclamation, 601 F.3d 1096,
1110 n.11 (10th Cir. 2010); Colbert v. Potter, 471 F.3d 158, 165–66 (D.C. Cir. 2006). For
instance, this Court may conduct fact-finding to resolve equitable tolling claims because they
differ “in form and substance” from disability claims. Dixon v. Shinseki, 741 F.3d 1367, 1377
(Fed. Cir. 2014) (in equitable tolling context, “the Veterans Court must ‘independently weigh
the facts’” to determine whether time for noticing appeal was tolled), rev’d and remanded on
other grounds, 815 F.3d 799 (Fed. Cir. 2016); see also Leonard v. Gober, 223 F.3d 1374, 1376 (Fed.
Cir. 2000) (recognizing facts found by the Veterans Court pertaining to equitable tolling of
statute of limitations); Bove v. Shinseki, 25 Vet. App. 136, 143 (2011) (considering facts related
to equitable tolling).
In other contexts as well, this Court has recognized its authority to consider facts that
do not directly pertain to a disability claim. See Norvell v. Peake, 22 Vet. App. 194, 200–01
(2008) (examining VA affidavits relevant to dispute over jurisdiction); In re Fee Agreement of
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Vernon, 8 Vet. App. 457 (1996) (holding this Court can make factual findings regarding fee
agreements).
Here, any fact-finding necessary to class certification fits well within the Court’s
statutory authority and precedent. Evaluation of whether Petitioners’ proposed class satisfies
numerosity, typicality, commonality, and adequacy does not require review of individual
disability decisions by the Secretary. See Dixon v. Shinseki, 741 F.3d at 1377. Because
Petitioners propose a 23(b)(2) class, see Responses to Questions Two Subsection B
(Commonality) and Three, supra, any variation among Petitioners’ individual benefits claims
is irrelevant. Therefore, as with the equitable tolling claim in Dixon and the jurisdictional
issues raised in Norvell, the fact-finding necessary to certify the proposed class does not
involve review of a decision by the BVA of a direct claim for benefits, or of evidence of
medical conditions.
C. This Court is not precluded from making necessary factual findings.
The limitations on fact-finding under 38 U.S.C. § 7261(c) and the cases cited by the
Court do not prohibit fact-finding in this case, because the VA has not made a decision or
found facts related to the Amended Petition. Section 7261(c) prevents “trial de novo by the
Court” of any findings of fact previously made by the Secretary or the BVA. Here, the Secretary
and the BVA have not made any findings of fact related to certification of a class of similarly
situated veterans who have suffered severe delays in seeking resolution of their appeals.
Congress has not prohibited this Court from making findings of fact pertaining to this
proposed class.
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Thus, the limitations of 38 U.S.C. § 7261(c) do not bar this Court from engaging in
fact-finding to certify a class of petitioners seeking to compel the Secretary to resolve their
benefits claims in a timely manner. Similarly, Kyhn v. Shinseki, 716 F.3d 572 (Fed. Cir. 2013),
and Andre v. Principi, 301 F.3d 1354 (Fed. Cir. 2002), are not controlling because both
involved appeals of BVA decisions and thus fall under the express limitations found in 38
U.S.C. § 7252. Kyhn, 716 F.3d at 573; Andre, 301 F.3d at 1356.15
In short, this Court may find facts necessary to class certification as a further exercise
of its All Writs Act authority, notwithstanding 38 U.S.C. § 7261(c).
D. The Court may certify a class based on the allegations in the Amended
Petition.
Courts often accept as true allegations in the complaint when deciding the
appropriateness of certification. See, e.g., Postawko v. Missouri Dep't of Corr., No. 2:16-CV04219, 2017 WL 3185155, at *4-5 (W.D. Mo. July 26, 2017); Cortigiano v. Oceanview Manor
Home for Adults, 227 F.R.D. 194, 203 (E.D.N.Y. 2005); In re Great South Life Ins. Co. Sales
Practices Litig., 192 F.R.D. 212, 215 (N.D. Tex. 2000). Similarly, this Court may and should
rely on the allegations in the Amended Petition to make class certification decisions. These
allegations support certification of the proposed class and no pre-certification discovery is
necessary in this case. To the extent the Secretary contests any of the allegations relating to

In both Andre and Hensley v. West, 212 F.3d 1255, 1263 (Fed. Cir. 2000), the Federal Circuit
rested its holding prohibiting fact-finding on the premise that the Veterans Court was
reviewing a BVA decision. The doctrine limiting appellate fact-finding relied upon in Hensley
v. West, 212 F.3d 1255, 1263 (Fed. Cir. 2000), is not absolute.
15

37

whatever elements this Court determines are relevant to class certification, Petitioners should
be afforded an opportunity to prove up their contentions.
Petitioners propose a straightforward injunctive class consisting of veterans who have
suffered a uniform injury—deprivation of benefits as a result of the VA’s systemic failure to
timely process appeals. The allegations in the Amended Petition demonstrate the class is
sufficiently numerous, shares common issues of law and fact, Petitioners are typical of the
class, and Petitioners will be adequate representatives of the class. See Am. Pet. at ¶¶ 3–14,
24–29, 49–61. All facts necessary to determine the numerosity of the class have already been
adduced and presented before the Court. The nature and extent of appeals delays are a
matter of public record, see H.R. Rep. No. 115-135, at 5 (2017), and the VA’s admissions
through publicly-disseminated documents, see Ex. A to Pet’s Corrected Am. Pet. for
Extraordinary Equitable and Collective Relief, BVA FOIA Response Letter. Granting
injunctive relief here will not require any inquiry into the class members’ individualized
circumstances, and the requested relief may be uniformly applied. No additional facts are
necessary to justify class certification.16
E. Limited pre-certification discovery is available if necessary.
If the Court nonetheless determines that additional facts are needed to facilitate its
class certification decision, including if the Secretary contests allegations regarding whatever
standard for certification this Court may establish, the Court may direct limited discovery.

Budgetary and staffing deficiencies are not the cause of its systemic failures, eliminating
any need for factual inquiry on this issue. Veterans for Common Sense, 644 F.3d at 885 (noting
lack of record suggesting VA delays are caused by staffing or funding shortages).
16
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See Gen. Tel. Co. of the Southwest v. Falcon, 457 U.S. 147, 160 (1982) (recognizing that courts
may look behind the pleadings to decide certification). When courts permit discovery for
class certification, they routinely limit the extent of discovery to facts directly pertaining to
the certifiability of the class, rather than to all facts pertinent to the merits. Mills v. Foremost
Ins. Co., 511 F.3d 1300, 1309, 1311 (11th Cir. 2008) (permitting limited discovery for class
certification); see also Fed. R. Civ. P. 23, 2003 Advisory Committee Notes (discussing
“controlled” discovery to assist the certification decision).
If the Court were to determine that limited pre-certification discovery were necessary
here, it may direct the exchange of mandatory disclosures, using Rule 26 as a guide.
Mandatory disclosures by the Secretary regarding numerosity, for instance, would likely
resolve that element, if numerosity is adopted by this Court as part of its aggregation
standard. See Motion for Class Certification, Skaar v. Shulkin, U.S. Vet. App. No. 17-2574
(Dec. 11, 2017) (motion for aggregation of claims of unknown number of U.S. Air Force
veterans disabled by exposure to radiation after participation in clean-up of 1966 H-bomb
accident in Palomares, Spain).
To the extent discovery beyond the exchange of mandatory disclosures is deemed
necessary, this Court should adopt a proportionality approach to discovery, as is reflected in
recent amendments to the Federal Rules of Civil Procedure. See Fed. R. Civ. P. 26(b)(1)
(providing a proportionality standard for discovery in federal district courts). 17

In some cases, depositions may be necessary, such as to test VA affidavits or otherwise
develop a record adequate for the Court to adjudicate a class certification motion. See, e.g.,
Response by Respondent, Trotman v. Shulkin, U.S. Vet. App. 17-3389 (Nov. 13, 2017)
17
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The Court should also hold both parties to the standard of Federal Rule of Civil
Procedure 26(b)(5), which requires parties to disclose when they have withheld documents
due to an asserted privilege and to describe the nature of the evidence withheld. Rule
26(b)(5) provides a familiar system for addressing claims of privilege.
To assist in managing pre-certification discovery, if necessary, this Court may wish to
consider implementing a system of magistrate judges, special masters, or parajudicial officers,
or recalling retired judges, 38 U.S.C. § 7257, on a case-by-case basis pursuant to the All Writs
Act and eventually through development of a court rule. See 2 Newberg on Class Actions
§ 10:16 (5th ed. 2011) (discussing delegation of authority to magistrates and special masters
for managing class action litigation); Fed. R. Civ. P. 54 (special masters); Essex Ins. Co. v.
William Kramer & Assocs., LLC, No. 13-1537, 2015 U.S. Dist. LEXIS 87096, at *7 (D. Conn.
July 6, 2015) (noting parties’ ability to refer matter to magistrate or parajudicial officer).
On the occasions when the U.S. Supreme Court hears cases under its original
jurisdiction, for example, it regularly relies on special masters for taking evidence and other
managerial duties. S. Shapiro et al., Supreme Court Practice 652 (10th ed. 2013). In this role,
the special master has broad discretion to handle witnesses, issue subpoenas, and direct
further proceedings before producing an advisory report or recommendation. Id at 652–53;
see also Alabama v. North Carolina, 540 U.S. 1014 (2003) (appointing a special master and
setting out the scope of the special master’s authority). The Supreme Court may consider
exceptions to special masters’ recommendations filed by the parties but frequently overrules
(submitting affidavit of Acting Deputy Vice Chairman of the BVA to the Veterans Court);
Norvell v. Peake, 22 Vet. App. 194, 200–01 (2008) (referencing VA affidavits).
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them. See, e.g., Montana v. Wyoming, 563 U.S. 368, 371 (2011) (overruling Montana’s exception
to a special master’s conclusion); Nebraska v. Wyoming, 507 U.S. 584, 603 (1993) (overruling
multiple exceptions to the special master’s reports).
8.

If the Court decides to certify a class, should the Court direct any notice to
class members? In answering this question, please also address whether class
members should have the right to opt out of the class, and, if so, what notice
should be provided on that Matter. Also, should the court adopt an opt-in
approach instead? See Fed. R. Civ. P. 23(c)(2).

Response: If the Court decides to certify a class, notice to class members, optout rights, and opt-in rights are not necessary.
Because Petitioners bring an injunctive class under Rule 23(b)(2), notice, opt-in, and
opt-out rights are unnecessary. Each putative class member caught in the VA’s broken
appeals system will benefit from Petitioners’ success or will endure continuing unreasonable
delays if Petitioners fail. Am. Pet. ¶¶ 50–61. The Federal Rules, recognizing that Rule
23(b)(2) injunctions “must perforce affect the entire class at once,” do not provide for notice
or opt-in or opt-out requirements for injunctive classes because those procedures have “no
purpose” in injunctive classes. Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 361–63 (2011).
Because Petitioners seek to certify solely an injunctive class, this Court should follow the
Supreme Court’s guidance in Dukes and decline to require notice, opt-in, or opt-out
procedures.
Opt-out rights are unnecessary. Petitioners’ proposed class is the quintessential
example of why opt-out rights serve no purpose in Rule 23(b)(2) classes. The uniform nature
of the harm alleged and the relief sought makes the class naturally cohesive. See Berry v.
Schulman, 807 F.3d 600, 608–09 (4th Cir. 2015) (noting that the premise of Rule 23(b)(2)
classes is the existence of uniform relief and interests). Petitioners’ successes or failures will
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thus be shared equally among all similarly situated veterans regardless of whether they opt
out. See Messier v. Southbury Training Sch., 183 F.R.D. 350, 356 (D. Conn. 1998) (denying
motion to opt out of (b)(2) class because “even class members who opted out could not
avoid the effects of the judgment”). Therefore, potential class members do not need the
right to opt out of the collective relief.18
Opt-in rights are also unnecessary. Indeed, federal courts generally reject opt-in rights
for both Rule 23(b)(2) and Rule 23(b)(3) classes. See, e.g., Kern v. Siemens Corp., 393 F.3d 120,
124 (2d Cir. 2004) (finding “substantial legal authority supports the view that by adding the
‘opt out’ requirement to Rule 23 . . . Congress prohibited ‘opt-in’ provisions” by implication).
This is for good reason: opt-in requirements can deny relief to vulnerable plaintiffs.
Requiring individuals to affirmatively request inclusion in a class freezes out individual
claimants “who for one reason or another . . . will simply not take the affirmative step.” Id. at
124 (citing Benjamin Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the
Federal Rules of Civil Procedure, 81 Harv. L. Rev. 356, 397 (1967)); Phillips Petroleum Co. v. Shutts,
472 U.S. 797, 813 (1985) (“The plaintiff’s claim may be so small, or the plaintiff so
District courts are not required to provide opt-out rights in Rule 23(b)(2) classes but are
authorized to permit them in rare instances where warranted. See 2 Newberg on Class
Actions § 4:36 (5th ed. 2017) (“[N]otice and opt out rights are not required in (b)(2) class
actions, but they are discretionary, may be permitted, and have been employed.”); Cty of
Suffolk v. Long Island Lighting Co., 907 F.2d 1295, 1303 (2d Cir. 1990) (“[W]hile under Rule
23(b)(1) and (b)(2) there is no absolute right to opt out . . . courts do have the discretionary
power to allow exclusion.”) (internal quotations omitted). In contrast, in 23(b)(3) classes,
where monetary damages predominate and individual interests are divergent, opt-out rights
are required in order to give members control over whether their legal remedy is tied to the
class’s success or failure. See Am. Pipe & Constr. Co. v. Utah, 414 U.S. 538, 549 (1974) (noting
members who opt out are “nonparties to the suit and ineligible to participate in a recovery or
to be bound by a judgment”).
18
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unfamiliar with the law, that he would not . . . affirmatively request inclusion in the
class . . . .”). Veterans lacking legal training and struggling with depression, post-traumatic
stress disorder, and other medical disabilities are particularly vulnerable and unlikely to opt in
to such a class. Opt-in procedures also create inefficiencies by making the class smaller and
the relief less effective, leaving more claims to be resolved in separate proceedings. See De
Asencio v. Tyson Foods, Inc., 342 F.3d 301, 310–11 (3d Cir. 2003). Additionally, all of the
arguments against opt-out provisions apply with equal force to opt-in provisions. An opt-in
process would effectively deny class members their right to similar guidance and benefits
with respect to timely adjudication of appeals, despite sharing a common grievance of
improper delay.
Notice, while technically permitted in 23(b)(2) classes by court order,19 generally “has
no purpose when the class is mandatory.” Dukes, 564 U.S. at 363.20 Courts conceive of
notice as a due process protection primarily applicable in Rule 23(b)(3) claims for money
damages. See Shutts, 472 U.S. at 811–12. In Rule 23(b)(3) claims, the pre-certification notice
requirement “insure[s] that the judgment [will] bind all class members who did not request
exclusion from the suit.” Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 176 (1974). In that
context, “each class member who can be identified through reasonable effort must be
Rule 23(c)(2)(A) states that “the court may direct appropriate notice to the class.” Fed. R.
Civ. P. 23(c)(2)(A).
19

However, if the Court does ultimately rule in favor of Petitioners, it might be necessary for
the VA to notify individual class members of the remedial plan it has adopted so that class
members may meaningfully benefit from it. See Reid v. Donelan, 22 F. Supp. 3d 84, 91–92 (D.
Mass. 2014), vacated on other grounds, 819 F.3d 486 (1st Cir. 2016); see also infra, Response to
Questions Thirteen and Fourteen.
20

43

notified that he may request exclusion” to “preserve his opportunity to press his claim
separately.” Id. Here, should the Court agree that opt-in and opt-out mechanisms are
unnecessary, notice is also unnecessary because class members will be bound by the result of
Petitioners’ suit. In re Allstate Ins. Co., 400 F.3d 505, 506 (7th Cir. 2005) (“[D]eclaratory or
injunctive relief will usually have the same effect on all the members of the class as individual
suits would.”); 21 see also Sosna v. Iowa, 419 U.S. 393, 397 n.4 (1975) (“[T]he problems
associated with a Rule 23(b)(3) class action [considered in] Eisen . . . are not present in this
[23(b)(2)] case.”).22
The Federal Circuit has also implied that notice is unnecessary in a straightforward
Rule 23(b)(2) class action for injunctive relief. Beer v. United States, 671 F.3d 1299, 1306 (Fed.
Cir. 2012), overruled in part on other grounds, 696 F.3d 1174, 1180 (Fed. Cir. 2012). The Beer
Court mandated notice precisely because plaintiffs did not bring a suit for purely injunctive
relief. Their combination of claims for declaratory and monetary relief risked that a decision
on the declaratory relief could preclude subsequent monetary claims. Id. at 1308. Here,
Petitioners bring no monetary claims.

In Allstate, Judge Posner vacated a class that had been certified under Rule 23(b)(2)
because the plaintiffs sought monetary damages, which meant that the effect of a judgment
in their favor would vary from class member to class member. Id. at 508. Those features
made notice necessary, so only Rule 23(b)(3) certification was appropriate. Id.
21

Tellingly, the only case Petitioners found that suggests notice could be required in the
absence of opt-in or -out procedures was effectively abrogated fifty years ago. See Frost v.
Weinberger, 515 F.2d 57, 65 (2d Cir. 1975) (declining to apply an older case, Eisen v. Carlisle,
391 F.2d 555, 564 (2d Cir. 1968), that would have required notice in 23(b)(2) classes without
opt-out requirements).
22
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Finally, in making the purely discretionary decision about whether to impose a notice
requirement, the Court may weigh “the risk that notice costs may deter the pursuit of class
relief against the benefits of notice.” Meachem v. Wing, 227 F.R.D. 232, 235 (S.D.N.Y. 2005)
(quoting 2003 Advisory Committee Notes to 23(c)(2)(A)). Cost considerations weigh heavily
against notice in the present case. The costs of informing similarly situated class members
who stand to receive the same relief are potentially significant and substantially outweigh any
modest benefits of advising veterans across the country that Petitioners are litigating to
achieve more timely appeal adjudications.23
9.

How would a class action be superior to a precedential decision from this
Court in fairly and efficiently adjudicating the due process claim raised by the
petitioner? Does the type of relief the petitioner seeks from the Court play a
role in determining whether the Court should issue a precedential decision or
certify a class?

Response: A class action is superior to a precedential decision in this case
because it promotes consistency, efficiency, fairness and access to justice, and
grants widespread relief.
A class action is superior to a precedential decision in this case. It is the only efficient
way to adjudicate the delay claims of the tens of thousands of veterans (or more) impacted
by the VA’s appeals process. See Sant’Ambrogio & Zimmerman, Inside the Agency Class Action,
supra, at 1682, 1682 n.217 (2017) (recognizing the benefit of efficiency in aggregation when
reviewing large benefits programs). In contrast to a precedential decision, a class action
Alternatively, if the Court concludes that notice is appropriate in some other class
actions—which it is not here—the Court should, in recognition of its unique nature, depart
from Rule 23 by shifting the burden of providing notice from appellants and petitioners to
the VA. The VA’s vast informational and resource advantages render it much better suited
to the task of providing notice, whether individualized or through publication, than the
individual veterans who bring class-wide challenges.
23
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obviates the need for each member to find representation and to expend resources to file a
mandamus petition, and thus reduces not only the veteran’s burden, but also the burden on
this Court and the VA. Moreover, a class action will promote efficiency and better vindicate
access-to-justice concerns by ensuring that all veterans will receive the benefit of any
decision. Finally, a class action may be better suited to administering relief.
Further, a class action provides an opportunity to be heard for veterans whose claims
would otherwise be strategically mooted by the VA upon applying for mandamus petitions.
The VA cannot moot a class action by resolving the claim of the named petitioner or
appellant, as the Secretary attempted to do in this case. Monk, 855 F.3d at 1316–18; see U.S.
Parole Comm’n v. Geraghty, 445 U.S. 388, 404 (1980). The VA has a history of engaging in this
practice, including by making generous settlement offers. See Johnson v. Principi, U.S. Vet.
App. No. 01-0135 (permitting VA settlement offer granting maximum potential benefits to
avoid potential adverse precedent); Mallory v. Shinseki, U.S. Vet. App. No. 11-0401 (same).
Class-wide relief would prevent the VA from mooting out cases one-by-one and allow
similarly situated veterans to compel prompt resolution of their appeals upon a clear-cut
demonstration that over 12 months have elapsed since timely filing their NOD.24
A class action also promotes fairness in three key ways. First, it provides access to
justice for those who cannot afford, or who otherwise do not have the capacity, to file a
A class action will also allow this court to more efficiently adjudicate claims where
common legal or factual issues prevail. Such efficiency is particularly important in the
veterans benefits context, where cases are frequently remanded for common avoidable errors
and violations. See Veterans for Common Sense v. Shinseki, 644 F.3d 845, 860 (9th Cir. 2011), aff’d
in part, rev’d in part and remanded, 678 F.3d 1013 (9th Cir. 2012) (noting that between 19 and 44
percent of the remands from the BVA are avoidable).
24
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mandamus petition on their own. See Resnik, “Vital” State Interests, supra, at 1768 (discussing
how class actions provide access to fair process); Sant’Ambrogio & Zimmerman, The Agency
Class Action, supra, at 1649 (discussing the benefits of class actions for access to justice).
Second, a class action provides veterans an opportunity to resolve systemic issues that might
not come to light via individual claims. Third, in the event of settlement, a class action
typically affords courts the ability to review the proposal for fairness. See Fed. R. Civ. P.
23(e)(2) (“If the proposal would bind class members, the court may approve it only after a
hearing and on finding that it is fair, reasonable, and adequate.”).
Moreover, the type of relief sought should be considered in deciding whether the
court should certify a class rather than issue a precedential decision. See 2 Newberg on Class
Actions § 4:1 (5th ed. 2011) (explaining that the four categories found in Rule 23(b) provide
an additional criterion for classes based on the type of relief to be granted). If the Court
decides to issue a precedential decision rather than certify a class action in this case,
hundreds of thousands of individual disabled, often indigent veterans may need to
individually file mandamus petitions to benefit from the ruling. For any veteran lacking the
resources to file a petition, such an approach would yield little relief. See Benjamin Kaplan, A
Prefatory Note, 10 B.C. L. Rev. 497, 497 (1969) (noting the mission of Rule 23 class actions to
provide access to courts for those who otherwise would be unable to sue).
For instance, Petitioner Wood is a Vietnam War veteran who has been seeking final
resolution of his service connection claims for several serious ailments since 2008. Over the
last few months, Mr. Wood spent a substantial amount of time in the hospital receiving
treatment for his ailments. He does not have regular access to email nor has he been able to
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obtain counsel to represent him in his claim before the BVA. A precedential decision in a
case brought by another Petitioner would do Mr. Wood little good. At a minimum, it would
create further delay and require Mr. Wood to engage in additional legal proceedings. A class
action ruling would provide prompt, automatic relief.
10.

How should the Court define the “extraordinary” circumstances that warrant
the issuance of a writ of mandamus when the petitioner seeks aggregate
resolution? See All Writs Act, 28 U.S.C. § 1651(a); Kerr v. U.S. Dist. Court, 426
U.S. 394, 402 (1976).

Response: The Court should employ the six-factor test that a majority of other
federal courts have used for assessing agency delay in the context of a petition
for mandamus. Tel. Research & Action Ctr. v. F.C.C., (“TRAC”), 750 F.2d 70,
80 (D.C. Cir. 1984).
As a general matter, this Court may issue a writ of mandamus where three conditions
are satisfied: (1) there are no alternative means of obtaining relief, (2) the right to issuance of
the writ is “clear and indisputable,” and (3) the writ is “appropriate under the
circumstances.” Cheney v. U.S. Dist. Court, 542 U.S. 367, 380–81 (2004).25 This legal standard
does not change when the Court exercises its authority to aggregate claims under the All
Writs Act. See, e.g., United States ex rel. Sero v. Preiser, 506 F.2d 1115, 1125 (2d Cir. 1974)
(permitting aggregation of habeas petitions under the All Writs Act without imposing

See also Kerr v. U.S. Dist. Court, 426 U.S. 394, 402–03 (1976) (relying on the first two prongs
of the test). Kerr also articulates the standard for granting mandamus but is distinguishable
on its facts. See generally id. In Kerr, instead of seeking appellate review, a government agency
filed a petition for mandamus seeking to have the Supreme Court order a district court to
preclude production of certain files that the agency claimed were privileged. The Supreme
Court denied the petition finding that that the agency had “an avenue far short of
mandamus”—an in camera inspection—“to achieve precisely the relief” sought. Id. at 404–05.
Here, there is no alternative to mandamus relief. Unlike in Kerr, the only remedy available to
Petitioners is a writ of mandamus seeking extraordinary relief.
25
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additional requirements beyond those for an individual petitioner); see also Harris v. Nelson,
394 U.S. 286, 299 (1969) (holding that courts may adopt appropriate modes of procedure
under the All Writs Act by analogy or “otherwise in conformity with judicial usage”).
It is undisputed that this Court may grant a petition for writ of mandamus to compel
action to remedy unreasonable delays in adjudicating appeals of veterans’ applications for
benefits. See Cox v. West, 149 F.3d 1360, 1364 (Fed. Cir. 1998); Erspamer, 1 Vet. App. at 8.
Indeed, other than a petition for a writ of mandamus, there are no alternative means for
remedying delays in adjudication. See Erspamer, 1 Vet. App. at 11. Moreover, the right to the
writ is clear and indisputable under this Court’s enabling statute. 38 U.S.C. § 7261(a)(2)
(“[T]he Court of Appeals for Veterans Claims, to the extent necessary to its decision and
when presented, shall . . . compel action of the Secretary unlawfully withheld or unreasonably
delayed.” (emphasis added)). In order to decide whether a writ of mandamus is appropriate in
the context of delay, the Court should apply the same standard for issuing on a class-wide
basis that nearly all other federal courts routinely apply on an individual basis.
A. The Court should apply the TRAC factors to determine whether mandamus is
appropriate.
The prevailing test that federal courts use to decide whether mandamus is appropriate
to compel “unreasonably delayed” agency action is the six-factor test set forth in Tel. Research
& Action Ctr. v. F.C.C., 750 F.2d 70, 80 (D.C. Cir. 1984) (“TRAC”). Though this Court
referred to the TRAC factors to decide a mandamus action in one of its earliest decisions, see
Erspamer, 1 Vet. App. at 7–8, 10–11, it later departed from using that standard. It should
return.
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The language of the CAVC’s statutory mandate to “compel action of the Secretary
. . . unreasonably delayed,” 38 U.S.C. § 7261, is identical to that of the Administrative
Procedure Act (“APA”). See 5 U.S.C. § 706(1) (“The reviewing court shall . . . compel agency
action unlawfully withheld or unreasonably delayed. . . .”). And the prevailing test that
federal courts use to decide whether mandamus is an appropriate remedy for “unreasonably
delayed” agency action is the well-established six-factor “TRAC” test. See TRAC, 750 F.2d at
80. See, e.g., Towns of Wellesley, Concord & Norwood, Mass. v. F.E.R.C., 829 F.2d 275 (1st Cir.
1987); NRDC v. U.S. Food & Drug Admin., 710 F.3d 71, 84 (2d Cir. 2013), as amended (Mar.
21, 2013); Ingalls Shipbuilding, Inc. v. Asbestos Health Claimants, 17 F.3d 130 (5th Cir. 1994); In re
Howard, 570 F.3d 752, 757 (6th Cir. 2009); Irshad v. Johnson, 754 F.3d 604, 607 (8th Cir. 2014);
Indep. Min. Co. v. Babbitt, 105 F.3d 502, 507 (9th Cir. 1997); George Kabeller, Inc. v. Busey, 999
F.2d 1417, 1423 (11th Cir. 1993); see also Admin. Conf. of the United States, Judicial Review of
Preliminary Challenges to Agency Action, 53 Fed. Reg. 39,585, 39,585–86 (Sept. 16, 1988)
(recognizing TRAC as “[t]he leading decision on th[e] subject” of agency delay and
recommending that preliminary challenges to agency action “should follow the principle of
TRAC”).
Under TRAC, courts evaluate and balance six factors:
(1) the time agencies take to make decisions must be governed by a rule of
reason;
(2) where Congress has provided a timetable or other indication of the speed
with which it expects the agency to proceed in the enabling statute, that
statutory scheme may supply content for this rule of reason;
(3) delays that might be reasonable in the sphere of economic regulation are
less tolerable when human health and welfare are at stake;
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(4) the court should consider the effect of expediting delayed action on agency
activities of a higher or competing priority;
(5) the court should also take into account the nature and extent of the
interests prejudiced by delay; and
(6) the court need not find any impropriety lurking behind agency lassitude in
order to hold that agency action is unreasonably delayed.
TRAC, 750 F.2d at 80 (citations and internal quotation marks omitted).
Here, based on the Amended Petition and the Secretary’s public admissions, the
TRAC factors favor issuing a writ of mandamus, as each factor points decisively toward
finding the VA delays unlawful. The first factor is clearly satisfied. The unreasonable time
taken by the VA in resolving appeals is not governed by a “rule of reason.” Rather, the
delays are unreasonable and, as the VA admits, egregious. See infra, Response to Question
Eleven (arguing that the unconscionable delays faced by veterans violate the Due Process
Clause).
The second TRAC factor does not apply, as no Congressional timetable exists for
rendering decisions on benefits appeals. The third TRAC factor favors Petitioners because
disabled veterans are often “totally or primarily dependent” on VA benefits to survive.
Veterans for Common Sense v. Shinseki, 644 F.3d 845, 884 (9th Cir. 2011), aff’d in part, rev’d in part
and remanded, 678 F.3d 1013 (9th Cir. 2012).
The fourth TRAC factor weighs in favor of issuing the writ insofar as there is no
evidence that expediting appeals would increase delays for other veterans with claims
pending at different stages. Indeed, the VA has not claimed financial hardship as a reason for
increased delays. Veterans for Common Sense, 644 F.3d at 885 (“[T]he record does not suggest
that staffing or funding shortages are responsible for the delays . . . .”).
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The fifth TRAC factor favors finding the VA’s delay unreasonable. This Court long
ago held that retroactive payment of benefits does not offset the prejudice incurred by
veterans as a result of the delays in obtaining payment. Erspamer, 1 Vet. App. at 10 (rejecting
the suggestion that “any and all prejudice resulting from the decade’s delay would be offset
by retroactive payment”).
Finally, the sixth TRAC factor states that courts need not find “impropriet[ies]” to
conclude that agency delay is unreasonable. TRAC, 750 F.2d at 80. Whether there are
“impropriet[ies]” here by the VA is thus irrelevant—the egregious delays faced by Petitioners
and all those similarly situated are sufficient to warrant issuance of a writ of mandamus. 26
B. The Costanza standard is inconsistent with federal court precedent and
congressional intent.
Petitioners acknowledge that in individual delay cases, this Court historically has
applied the standard articulated in Costanza v. West, which requires a petitioner to
demonstrate that delay “is so extraordinary, given the demands and resources of the
Secretary, that the delay amounts to an arbitrary refusal to act . . . .” Costanza v. West, 12 Vet.
App. 133, 134 (1999). Petitioners respectfully submit that it is time to replace this standard
with the TRAC framework for mandamus petitions applied by every other federal court in
the country. First, the “arbitrary refusal to act” standard ignores the CAVC’s statutory
mandate to compel action “unreasonably delayed.” 38 U.S.C. § 7261(a)(2). Moreover, it fails

For purposes of this brief, Petitioners set forth the bases upon which the TRAC factors
are satisfied at this stage in the proceedings. Should the Court certify a class, as Petitioners
believe is appropriate, Petitioners are prepared to expand this discussion as appropriate.
26
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to provide a workable test for deciding when mandamus is warranted because it leaves
unclear when the standard would be satisfied and disregards veterans’ interests.
Costanza imposes a standard that is unreasonably difficult for veterans to satisfy. In
fact, the Secretary has admitted that he could not find a single case in which the Court had
granted a writ of mandamus for unreasonable delay based exclusively on Costanza. See Ebanks
v. Shulkin, Fed. Cir. No. 17-1277, ECF No. 57 at 5. Congress made clear in 38 U.S.C.
§ 7261(a)(2) that a writ of mandamus “shall” issue if the VA engages in unreasonable delay.
If no degree of delay can satisfy Costanza, then Costanza runs afoul of Congress’s intent.
Indeed, Costanza is the subject of another appeal before the Federal Circuit for this very
reason. See Martin v. Shulkin, Fed. Cir. No. 17-1747, ECF No. 52 at 19–21 & n.13. The
appellants in Martin have noted, correctly, that the “arbitrary refusal to act” standard unfairly
subjects veterans to a higher standard than any other litigants challenging agency delays Id.
At the very least, veterans should be afforded the same treatment as any other applicant for
government benefits.
In sum, this Court should use the TRAC factors to decide whether to grant a writ of
mandamus to remedy delays in benefits appeals. Such an approach remains the same even
when the Court aggregates actions under the All Writs Act. To the extent the Court
nonetheless adopts the Costanza standard, Petitioners are prepared to establish that a writ of
mandamus should be granted based on the Secretary’s arbitrary refusal to act.
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11.

How should the Court assess whether VA’s delay in adjudicating appeals
constitutes a violation of constitutional due process? Does the analysis of
whether there has been a deprivation of due process differ from the analysis of
whether VA’s adjudication of appeals has been “unreasonably delayed”? 38
U.S.C. 7261(a)(2); cf. 5 U.S.C. § 555(b)(2).

Response: This Court should assess the VA’s violations of constitutional due
process based on the established rubric of Mathews v. Eldridge, a distinct
analysis from the “unreasonable delay” provisions of 38 U.S.C. § 7621(a)(2)
and 5 U.S.C. § 555(b)(2).
To determine whether the VA’s delay in adjudicating appeals constitutes a violation
of constitutional due process, the Court should follow the balancing framework provided by
the Supreme Court in Mathews v. Eldridge, 424 U.S. 319 (1976), as applied to the delay context
in FDIC v. Mallen, 486 U.S. 230, 242 (1988). See Noah v. McDonald, 28 Vet. App. 120, 130–32
(2016) (applying the Mathews test). This inquiry is distinct from the statutory analysis under
the “unreasonable delay” provisions of 38 U.S.C. § 7621(a)(2) and 5 U.S.C. § 555(b)(2),
which involve questions of statutory interpretation and congressional intent that the due
process question does not. See supra, Response to Question Ten (discussing statutory
questions).
Petitioners possess a property interest in the VA’s adjudication of their claims.
Cushman v. Shinseki, 576 F.3d 1290, 1297-98 (Fed. Cir. 2009) (holding that entitlement to
veterans benefits is a property interest protected by the Due Process Clause). Thus,
procedural due process protections set forth in Mathews must apply. See Mathews, 424 U.S. at
333. Further, Petitioners’ property interest in the adjudication of benefits claims extends to
the timely adjudication of those claims. Schroeder v. Chicago, 927 F.2d 957, 960 (7th Cir. 1991)
(“[I]mplicit in the conferral of an entitlement is a further entitlement[] to receive the
entitlement within a reasonable time.”); see also Kelly v. Railroad Retirement Bd., 625 F.2d 486,
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490 (3d Cir. 1980) (“Although there is no magic length of time after which due process
requirements are violated, we are certain that three years, nine months is well past any
reasonable time limit, where no valid reason for the delay is given.”); Kraebel v. New York City
Dep’t of Hous. Pres. And Dev., 959 F.2d 395, 405 (2d Cir. 1992) (“[D]ue process requires that
eligibility for a variety of benefits can be processed within a reasonable time . . . .”) (citations
omitted).
The Supreme Court in FDIC v. Mallen, 486 U.S. 230, 242 (1988), outlined how courts
may apply Mathews in the context of agency delay.27 A reviewing court should weigh: (1) the
importance of the private interest; (2) the justification for the government’s delay and its
relation to an underlying government interest; and (3) the likelihood that the interim decision
might have been mistaken. Id.
To the extent the Court considers the merits of Petitioners’ due process claims, it is
clear that the Mathews factors weigh in favor of finding a constitutional violation. First,
Petitioners’ interests in the timely adjudication of their appeals are of the highest order.
Many veterans’ service-related disabilities leave them “totally or primarily dependent” on VA
benefits to survive. Veterans for Common Sense, 644 F.3d at 856.
Second, the VA cannot justify its delay. On the contrary, the government has an
interest in the “uninterrupted provision” of benefits to those eligible to receive them. Goldberg v.
Kelly, 397 U.S. 254, 265 (1970) (emphasis added). And it is well settled that “[f]inancial cost

Even those courts that have expressed the view that Mathews is an awkward fit for delay
claims, see Jordan by Jordan v. Jackson, 15 F.3d 333, 345 (4th Cir. 1994), have concluded that it
is nonetheless the appropriate framework and have duly applied it. Id.
27

55

alone is not a controlling weight in determining whether due process requires a particular
procedural safeguard . . . .” Mathews, 424 U.S. at 348. Moreover, the VA’s interest in the
accuracy of its decisions cannot justify the magnitude of the delay that Petitioners have
suffered. This interest cannot possibly justify, for instance, the three years that it takes on
average for the VA to certify and transfer a veteran’s appeal from the VA Regional Office
(“VARO”) to the BVA. See Ex. A to Pet’s Corrected Am. Pet. for Extraordinary Equitable
and Collective Relief, BVA FOIA Response.
Third, the Secretary admits that it is far more likely than not that a veteran’s initial
decision will be vacated or reversed. Moreover, the average veteran who appeals to the BVA
will wait six years for a finding that the original decision by the regional office (“VARO”) was
defective.28 According to the BVA’s own statistics, only 17% of VARO decisions are fully
affirmed, with the remainder vacated, remanded or reversed. See Bd. of Veterans’ Appeals,
Annual Report: Fiscal Year 2016, supra, at 25.
In sum, this Court must apply the Supreme Court’s Mathews framework to determine
whether the VA’s systemic delays violate the due process rights of Petitioners and all others
similarly situated; and, when applied, each of the Mathews factors weigh in favor of
Petitioners in the instant matter.

In a notice circulated to veterans this month, the VA stated that “those that received a
decision from the Board waited an average of 6 years from the date that they filed their NOD.”
See Ex. 1, RAMP Invitation.
28
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12.

How does the absence of congressionally mandated VA deadlines factor into
the Court’s due process determination? The parties should address in the
context of this question the import, if any, of Heckler v. Day, 467 U.S. 104
(1984).

Response: The absence of congressionally mandated VA deadlines does not
impact the Court’s due process determination.
That Congress has not mandated deadlines for appeals decisions should not factor
into the Court’s due process determination. Where the government is engaged in an ongoing
violation of individuals’ constitutional rights to fair procedures, under the standard set out by
Mathews v. Eldridge, the courts must intervene. See, e.g., Nelson v. Colorado, 137 S. Ct. 1249, 1255
(2017) (“The familiar procedural due process inspection by Mathews v. Eldridge . . . governs
these cases.”); Goldberg v. Kelly, 397 U.S. 254 (1970) (holding AFDC benefit termination
procedures constitutionally inadequate over a dissent arguing that the matter was properly
left to the discretion of the legislature). As discussed above, congressional time limits play no
role in the Mathews inquiry. See supra, Response to Question Eleven.
Moreover, Heckler v. Day did not address the Due Process Clause or any other
constitutional question. Thus, it bears no relevance to a due process analysis. 467 U.S. 104,
110 n.13 (noting that the district court decided only the statutory question and did not
address plaintiffs’ due process rights). Day concerned judicial enforcement of statutory
deadlines, not evaluation of unconstitutional delay in the absence of an express statutory
limit.
In Day, the district court held that severe delays in the processing of social security
benefits violated 42 U.S.C. § 405(b), a statute that requires “administrative hearings to be
held within a reasonable time.” Day, 467 U.S. at 111. The district court ordered the Secretary
57

of Health and Human Services to “provide hearings within 90 days after the request is made
by claimants. Id. at 110–11. The Supreme Court held that the injunction was improperly
issued because such a determination was “contrary to congressional intent.” Id.
In issuing its decision the Supreme Court made clear that the district court “did not
reach plaintiffs’ claims that the delays violated . . . their due process rights . . . .” Id. at 11
n.13. As a result, the Day Court did not engage in a constitutional inquiry and instead relied
on Congress’s extensive consideration and express rejection of statutory deadlines. The
Supreme Court determined that a judicial deadline would negate the express intent of
Congress. Id. at 115 (citing a committee report concluding that “[e]stablishing strict time
limits” was not appropriate).
Since Day, several courts of appeals have recognized the narrowness of its holding.
The Third Circuit, for example, held that absent similarly clear legislative history rejecting
statutory deadlines, Day does not control. Holman v. Califano, 835 F.2d 1056, 1058 (3d Cir.
1987) (“[W]e see no reason to hold that the court is barred from granting equitable relief by
establishing deadlines for payment on a class-wide basis.”). The Second Circuit has also read
Day narrowly. See Chagnon v. Bowen, 792 F.2d 299, 302 (2d Cir. 1986) (“[W]e emphasize the
narrowness of the Court’s holding in Heckler v. Day and its reliance on express legislative rejection
of the very relief ordered by the district court in that case.”) (emphasis added). But see
Blankenship v. Sec’y of HHS, 858 F.2d 1188, 1189 (6th Cir. 1988) (characterizing Day, without
analysis, as “holding that federal courts cannot judicially impose mandatory deadlines on the
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administrative process for the resolution of disability claims . . . .”). Additionally, no court
has held that Day bars injunctive relief for constitutional violations.29
Even if Day were relevant to the due process inquiry, there is no such evidence of
congressional intent here, since “[d]espite widespread media coverage of delays in VA’s
adjudication system and countless oversight hearings and congressional proposals for
reform, this simple idea—to impose a hard deadline upon VA—has either been overlooked
entirely or drowned out by a preoccupation with other types of legislative responses.” Daniel
L. Nagin, Goals vs. Deadlines: Notes on the VA Disability Claims Backlog, 10 U. Mass. L. Rev. 50,
57, 57 n.19 (2015). Just last year, in recent legislation regarding the VA appeals system, to the
best of counsel’s knowledge, Congress did not meaningfully consider imposing statutory
deadlines to address the appeals backlog. See Ex. 2, H.R. Rep. No. 115-135 at 8 (2017);
Veterans Appeals Improvement and Modernization Act of 2017 (“VAIMA”), Pub. L. 11555, 131 Stat. 1105. This is a far cry from the express disavowal of deadlines on the
Congressional record relied upon by the court in Day.
In short, Day is no impediment to this Court’s issuance of a ruling directing the VA
to resolve appeals in a timely fashion. Even if Congress’s judgment were relevant to the
constitutional due process inquiry—and it is not—there is no evidence that Congress has

The Day Court also expressed concern that state-by-state injunctive relief could severely
disrupt the management of a nationwide system. 467 U.S. at 116. These concerns do not
apply here. All veterans benefits claims are filed through the same process, and their review
is channeled to the same appellate bodies; a CAVC ruling imposing time requirements would
only create consistency across applications.
29
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expressed any opinion on this matter. Accordingly, the absence of congressionally-mandated
VA deadlines is of no relevance to the Court’s due process determination.
13.

If the Court were to certify the class and grant the writ, what is the appropriate
remedy? Please identify the sources of law, including specific VA laws,
regulations, or policies, if any, that support the grant of the requested relief.
Additionally, if the relief requested by the petitioner creates delays for other
VA claimants, should this be a factor that the Court considers before granting
the requested relief?

Response: The appropriate remedy is an order directing the VA to render
decisions on all appeals within one year of the timely filing of an NOD.30 Any
suggestion by the Secretary that other VA claimants may suffer increased
delay cannot justify the continued deprivation of Petitioners’ rights.
A. The Court has authority to order system-wide declaratory and injunctive relief.
This Court’s power to issue equitable relief, including injunctive relief requiring the
VA to promptly adjudicate claims, is well established.31In addition to its inherent authority,
three statutes vest the Court with such power. Pursuant to 38 U.S.C. § 7261(a)(2), the CAVC
shall “compel action of the Secretary unlawfully withheld or unreasonably delayed.” See

It is premature for this Court to determine precisely what relief it might fashion if it were
to certify the class and grant the writ. See Order dated Jan. 23, 2018, at 2 (“Whether the
Court elects to exercise the authority we now understand we have is not before the Court
today”). Any remedy will necessarily depend on the definition of the class certified and the
particular liability found by the Court. Nevertheless, Petitioners provide the best response
they can at this time. Such injunctive relief should also require the VA to render decisions on
appeals of named Petitioners—who have already waited more than one year since timely
filing an NOD—within sixty days. The Court may wish to invite the Secretary, in the first
instance, to submit a plan for review by this Court as to how the VA intends to meet the
obligation to render decisions on all appeals in one year. This is the approach other courts
have sometimes taken in crafting remedial orders directed at government agencies.
30

Despite past statements that suggest this Court cannot provide equitable relief, see, e.g.,
Moffit v. Brown, 10 Vet. App. 214, 225 (1997) (The CAVC “is not a court of equity and cannot
provide equitable relief.”), such language is inconsistent with this Court’s undisputed power
to issue a writ of mandamus, itself a form of equitable relief. See Monk, 855 F.3d at 1318.
31

60

Monk, 855 F.3d at 1319. In 1989, Congress amended § 7261(a)(2) to include the language of
“unreasonably delayed,” after a request from then-Chief Judge Frank Nebeker to have the
CAVC’s statute mirror the language of the Administrative Procedure Act. 135 Cong. Rec.
30410, 30627 (Nov. 20, 1989). The amendment reflects that this Court itself was concerned
with VA delays and sought the power to remedy them.
The Court also has power under the All Writs Act to “issue all writs necessary or
appropriate.” 28 U.S.C. § 1651(a); Cox v. West, 149 F.3d 1360, 1363 (Fed. Cir. 1998). In
addition, the BVA’s enabling statute implicitly supports the use of injunctive relief to impose
time limitations on the BVA. 38 U.S.C. § 7101(a) (“The Board shall consist of . . . such
number of members as may be found necessary in order to conduct hearings and dispose of
appeals properly before the Board in a timely manner.” (emphasis added)). The BVA’s own
mission echoes this mandate: “to conduct hearings and decide appeals properly before the
Board in a timely manner.” Board of Veterans’ Appeals, U.S. Dep’t Veterans Aff.,
https://www.bva.va.gov/. The Secretary’s flagrant and repeated violation of this timeliness
requirement constitutes agency action unreasonably delayed and justifies equitable relief in
the form of specific deadlines. See Forest Guardians v. Babbitt, 174 F.3d 1178, 1191 (10th Cir.
1999) (“[O]nce a court deems agency delay unreasonable, it must compel agency action.”).
Moreover, Petitioners’ requested relief is consistent with Supreme Court precedent.
Under the eBay test, a plaintiff seeking an injunction must demonstrate that: (1) the plaintiff
has experienced irreparable injury; (2) any remedies at law are inadequate; (3) the balance of
hardships between a plaintiff and defendant warrants a remedy in equity; and (4) the public
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interest will not be disserved by the injunction.32 See eBay Inc. v. MercExchange, L.L.C., 547
U.S. 338, 391 (2006). Petitioners can make the necessary showings.
First, Petitioners have experienced irreparable injury in the form of denial of their
right to timely resolution of their benefits claims. Constitutional violations presumptively
result in irreparable harm. See Elrod v. Burns, 427 U.S. 347, 373 (1973) (“The loss of First
Amendment freedoms, for even minimal periods of time, unquestionably constitutes
irreparable injury.”); Nelson v. Nat’l Aeronautics and Space Admin., 530 F.3d 865, 882 (9th Cir.
2008) (“Unlike monetary injuries, constitutional violations cannot be adequately remedied
through damages and therefore generally constitute irreparable harm.”), rev’d and remanded on
other grounds, 562 U.S. 134 (2011); Jolly v. Coughlin, 76 F.3d 468, 482 (2d Cir. 1996) (“[T]he
presumption of irreparable injury . . . flows from a violation of constitutional rights.”); Alan
Wright et al., 11A Federal Practice & Procedure § 2948.1 (“When an alleged deprivation of a
constitutional right is involved, such as the right to free speech or freedom of religion, most
courts hold that no further showing of irreparable injury is necessary.” (internal citations
omitted)). This presumption applies to due process violations. See Planned Parenthood of Ind.
and Ky., Inc. v. Commissioner, 194 F. Supp. 3d 818, 835 (S.D. Ind. 2016) (holding that a
violation of abortion patients’ substantive due process rights presumptively constituted
irreparable harm); Jessen v. Village of Lyndon Station, 519 F. Supp. 1183, 1189 (W.D. Wis. 1981)
(finding there to be “no adequate means of restoring” plaintiff’s right to due process after
deprivation of a pre-termination hearing, which presumptively constituted irreparable injury).
Much of this analysis overlaps with the due process analysis. See supra, Responses to
Questions Eleven through Thirteen.
32
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As in Jessen, the violation here is a due process violation and therefore presumptively
constitutes irreparable injury.
Petitioners’ injuries stemming from the VA’s unreasonable delay, in violation of its
statutory obligations under 38 U.S.C. § 7261(a)(2), also constitute irreparable injury and
counsel in favor of injunctive relief. Petitioner Monk’s experience illustrates the sort of
injuries suffered by disabled veterans waiting years for decisions on their benefits
applications.33 Even if Petitioners prevail on their merits claims and receive benefits dating
back to their effective application dates, those back-dated benefits do not cure Petitioners’
injuries.34 See Erspamer, 1 Vet. App. at 10 (rejecting the argument that retroactive payments
could fully compensate a veteran for the prejudice caused by delay). The delays experienced
by Petitioners—resulting from years spent waiting “with no end in sight” in a system the VA
itself describes as “broken,” without the benefits to which they are entitled and that they
often need to survive—constitute irreparable injury. See Ctr. for Innovation, Veteran Appeals
Experience at 5, U.S. Dep’t of Veterans Affairs (2016).
Second, no other remedies at law are adequate to remedy Petitioners’ injuries. This
Court does not have the authority to award damages. See Simington v. West, 11 Vet. App. 41,
45 (1998); McRae v. Brown, 9 Vet. App. 229, 235 (1996). Even if this Court could issue legal
While he waited for a decision after timely filing his NOD, Mr. Monk’s house was partially
destroyed in a fire, and he had to stay with relatives to avoid homelessness. See Petition for
Extraordinary Equitable and Collective Relief at 6, no. 15-1280. The Secretary’s later
agreement that Mr. Monk is 100% disabled and entitled to benefits would not have remedied
a period of homelessness had he, lacking sufficient funds for alternative housing, not been
able to stay with relatives.
33

Veterans do not receive interest on delayed or back-dated benefits. Sandstrom v. Principi, 16
Vet. App. 481, 485 (2002).
34
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remedies, equitable relief would still be favored, since egregious delays will continue to be
the norm unless the VA’s system-wide problems are addressed. See LaDuke v. Nelson, 762
F.2d 1318, 1330 (9th Cir. 1986) (noting that equitable remedies are preferred where
violations are likely to continue absent an injunction), as amended, 796 F.2d 309 (9th Cir.
1986).
Third, the balance of hardships favors injunctive relief. A balance-of-hardships
analysis is akin to the weighing of interests in the Mathews balancing test. See supra, Response
to Question Eleven (discussing the Due Process Clause analysis). The hardship suffered by
veterans waiting for benefits decisions is enormous and encompasses financial difficulty,
psychological stress, and, too often, the deprivation “of the very means by which to live.”
Goldberg, 397 U.S. at 264. In contrast, the hardship experienced by the VA would be
primarily financial. However, the VA has not cited even financial hardship as a reason for
the ever-growing delays. Veterans for Common Sense, 644 F.3d at 885 (“[T]he record does not
suggest that staffing or funding shortages are responsible for the delays . . . .”).
Finally, injunctive relief here would advance, not disserve, the public interest. The
public has an interest in ensuring that veterans, who risked their lives to serve their country,
are cared for. As Judge Lamberth has explained,
When a government agency has unreasonably delayed action in a manner that
affects not only the property rights of hundreds of thousands of American
citizens, but also undermines their fundamental rights of survival, the issuance
of an order that will compel the agency to comply with its legal obligations to
those citizens in a reasonable manner directly advances the public interest.
Cobell v. Norton, 283 F. Supp. 2d 66, 212–13 (D.D.C. 2003), vacated in part, 392 F.3d 461 (D.C.
Cir. 2004). Here, the VA is unreasonably delaying the adjudication of benefits applications
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for hundreds of thousands of veterans, violating their due process and statutory rights and
depriving them of their means of survival. An injunction requiring prompt adjudication of
these claims will advance the public interest.
The Supreme Court’s decision in Heckler v. Day is no obstacle to the relief Petitioner
seeks. The delays faced by the Monk class are far more severe than those faced by the Day
class. See Day, 467 U.S. at 131 (Marshall, J., dissenting) (arguing that the bar on injunctions
imposing time requirements ought not apply to “those cases where denial of benefits rises to
the level of violations of due process”).
Day also does not control with respect to the violation of Petitioners’ statutory rights
stemming from the VA’s unreasonable delay. Unlike in Day, id. at 2257, there is no evidence
that Congress rejected—or even considered—imposing timelines for merits decisions on the
BVA. See supra, Response to Question Twelve. Courts have consistently imposed timelines
on agencies in the face of unreasonable delay under the APA and other statutes. See, e.g.,
Potomac Elec. Power Co. v. ICC, 702 F.2d 1026, 1035 (D.C. Cir. 1983) (requiring Interstate
Commerce Commission to reach final decision within sixty days on matter delayed for eight
years); see also In re International Chemical Workers Union, 958 F.2d 1144, 1150 (D.C. Cir. 1992)
(setting deadline of five months for completion of agency rulemaking held to be
unreasonably delayed); Holman, 835 F.2d at 1058 (“[W]e see no reason to hold that the court
is barred from granting equitable relief by establishing deadlines for payment on a class-wide
basis.”); Public Citizen Health Research Group v. Auchter, 702 F.2d 1150, 1158–59 (D.C. Cir.
1983) (requiring agency to issue a notice of proposed rulemaking within 30 days when it had
not already done so “within a reasonable time”).
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The remedy here must include system-wide reform. To justify system-wide remedies,
there must be system-wide injuries or violations. See Dayton Board of Education v. Brinkman,
433 U.S. 406, 420 (1977) (“[O]nly if there has been a systemwide impact may there be a
systemwide remedy.”). The breadth and extent of the delays at the VA constitute a systemwide failure. These facts justify declaratory and injunctive relief of the form requested by
Petitioners.35 See Brown v. Plata, 563 U.S. 493 (2011) (upholding system-wide equitable relief
in prison class action case in light of system-wide Eighth Amendment violations).
This Court has broad power to shape an effective remedy. It could consider
implementing gradual injunctive relief and include a role for the VA in addressing pervasive
delay. One district court, for instance, ordered the Social Security Administration to reduce
systemic delays over a period of two years by providing six-month benchmarks. White v.
Mathews, 434 F. Supp. 1252, 1261 (D. Conn. 1976), aff’d, 559 F.2d 852, 860 (2d Cir. 1977). In
1977, the Supreme Court affirmed an injunction ordering the state of North Carolina to
devise its own plan to reform its prison system. Bounds v. Smith, 430 U.S. 817, 832 (1977)
(noting approvingly that the district court had not “thrust itself into prison administration”).
In the California prison reform litigation, the district court employed both elements,
requiring the state of California to reduce its prison population within two years and to
submit a plan to do so within forty-five days, which the Supreme Court affirmed. Coleman v.

Congress recently passed the Veterans Appeals Improvement and Modernization Act of
2017 (VAIMA). Pub. L. 115-55, 131 Stat. 1105, but VAIMA need not factor into this
Court’s determination of appropriate relief for this case. The Act is scheduled to take effect
in February 2019; meanwhile, Petitioners are currently experiencing ongoing violations of
their statutory and due process rights.
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Schwarzenegger, No. C01-1351-TEH, 2010 WL 99000 (E.D. Cal. Jan. 12, 2010), aff’d sub nom.
Brown v. Plata, 563 U.S. 493 (2011). Similar gradated relief here would recognize that the VA
itself may be best situated to identify and target those areas of the appeals process prone to
inefficiencies and delay. This remedy could thus complement rather than frustrate the VA’s
implementation of VAIMA, which itself seeks to reduce the delays that veterans experience.
B. Any prejudice to other VA claimants cannot justify the continued deprivation
of Petitioners’ rights.
The Court has broad discretion in fashioning a remedy to redress whatever statutory
or constitutional violations it concludes Petitioners and class members have suffered. See
Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 15 (1971) (“Once a right and a violation
have been shown, the scope of a district court’s equitable powers to remedy past wrongs is
broad, for breadth and flexibility are inherent in equitable remedies.”). If the Court finds the
Secretary liable for severe delays, the potential impact on third parties does not excuse the
obligation to order an appropriate remedy. The Supreme Court has held that “a narrow and
otherwise proper remedy for a constitutional violation is not invalid simply because of
collateral effects.” Plata, 563 U.S. at 513 (affirming order in state-wide class action to end
over-crowding in California prisons).
Nor may the Secretary object to a remedial order on the grounds that it requires the
dedication of scarce resources. Courts routinely reject the argument that insufficient
resources can justify the nonenforcement of constitutional rights. See Watson v. City of
Memphis, 373 U.S. 526, 537 (1963) (“Vindication of conceded constitutional rights cannot be
made dependent upon any theory that it is less expensive to deny than to afford them.”);
Rhem v. Malcolm, 507 F.2d 333, 341 n.20 (2d Cir. 1974) (“‘Inadequate resources can never be
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an adequate justification for the state’s depriving any person of his constitutional rights.’”)
(citing Hamilton v. Love, 328 F. Supp. 1182, 1184 (E.D. Ark. 1971)); Wyatt v. Aderholt, 503
F.2d 1305, 1315 (5th Cir. 1974) (“[T]he state may not fail to provide treatment for budgetary
reasons alone.”); Finney v. Arkansas Bd. of Correction, 505 F.2d 194, 210 (8th Cir. 1974) (“We
need only repeat that inadequate resources cannot justify the imposition of constitutionally
prohibited treatment.”). The VA cannot defend its denial of Petitioners’ constitutional rights
on the grounds that it must deny somebody their rights. Increased delay for other VA
claimants stemming from a lack of institutional resources cannot justify the withholding of
equitable relief from Petitioners and the class they propose to represent.36
14.

Would the administration of the relief requested by the petitioner require
individual determinations by VA if the class-wide allegations are proven? If
yes, what is the Court's role in monitoring compliance with the writ?

Response: No. Administration of relief will require VA to implement reforms
necessary to reduce the wait-times for all veterans who timely file an NOD.
Depending on the class certified, liability found, and relief ordered, some
judicial monitoring of VA compliance may be appropriate, perhaps with the
assistance of a special master.
Granting class-wide injunctive relief would require the VA only to determine whether
an individual claimant has met the class requirements—specifically, whether the veteran has
received a decision within one year of timely filing an NOD. The record of any given case
should be sufficient to show whether an individual claimant has timely filed an NOD and
experienced sufficient delay.
Furthermore, there is no evidence that other VA claimants may suffer increased delay as a
result of Petitioners’ requested remedy. Any such argument is speculative. See Watson, 373
U.S. at 537 (noting that the record was insufficient to support claims that equitable relief
would demand increased resources and that such resources would be unavailable).
36
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The CAVC’s role in monitoring compliance will be limited to ensuring that the
injunctive relief generates the necessary system-wide change. Courts may maintain
jurisdiction over a case to ensure the successful implementation of a remedy. See In re United
Mine Workers of America International Union, 190 F.3d 545, 546 (D.C. Cir. 1999). Furthermore,
this Court’s initial injunctive relief need not be the relief’s final form. A court may tailor or
tweak equitable relief to meet the needs of the parties and the situation. NRDC v. Train, 510
F.2d 692, 713–14 (D.C. Cir. 1975). To monitor agency progress and determine if any such
changes are necessary, courts have imposed oversight requirements ranging from the
submission of daily reports to the appointment of a special master. See Coal. of Ariz./N.M.
Ctys. for Stable Econ. Growth v. Dep’t of the Interior, 100 F.3d 837, 839 (10th Cir. 1996) (noting
the trial court required the agency to submit daily progress reports to ensure compliance
with the court’s order); Ruiz v. Estelle, 503 F. Supp. 1265 (S.D. Tex, 1980), aff’d in part, rev’d in
part on other grounds, 679 F.2d 1115 (5th Cir. 1982) (appointing special masters to oversee
system-wide injunctive relief requiring prison reform).
The Court may particularly benefit here from the use of a special master. Appellate
courts may employ special masters. See, e.g., Fed. R. App. P. 48 (“A court of appeals may
appoint a special master to hold hearings, if necessary, and to recommend factual findings
and disposition in matters ancillary to proceedings in the court.”); Massachusetts v. EPA, 415
F.3d 50, 66 (D.C. Cir. 2005) (Tatel, J., dissenting) (considering the use of a special master to
resolve factual disputes), rev’d, 549 U.S. 497 (2007); see also S. Shapiro et al., supra, at 654–55
(10th ed. 2013) (providing examples where the Supreme Court appoints special masters to
administer consent decrees). Indeed, the CAVC has previously contemplated the use of
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special masters. See U.S. Court of Veterans Appeals, Interim and Proposed Final Rules of the
Judicial Council Governing Complaints of Judicial Misconduct and Disability 1 (Oct. 21,
1992), https://www.uscourts.cavc.gov/documents/5-92.pdf (“The Chief Judge may also
appoint a special master to carry out investigations and make recommendations to the Chief
Judge.”). In this case, a special master could receive audits from the Secretary, provide
periodic reports to the CAVC as to the Secretary’s compliance with the injunction, and
facilitate communications between parties.37
This Court’s oversight of VA compliance with the writ need not—and should not—
be indefinite. A party may seek relief from a judgment if “applying it prospectively is no
longer equitable.” Fed. R. Civ. P. 60(b)(5); Horne v. Flores, 557 U.S. 447 (2009) (“Rule
60(B)(5) . . . provides a means by which a party can ask a court to modify or vacate a
judgment or order if a significant change either in factual conditions or in law renders
continued enforcement detrimental to the public interest.”) (internal quotations omitted).
This Court may also choose to set its injunctive relief to expire based on the passage of time.
The Prison Reform Litigation Act of 1966 requires that injunctions in prison-conditions
lawsuits terminate after two years, barring an affirmative finding by the court that the
injunction continues to be necessary. 18 U.S.C. § 3626(b). In a report on more than two
decades of its police reform work, the Department of Justice Civil Rights Division notes that
while its reform agreements do not include time-specific sunset provisions, each agreement
has a “look back” clause, allowing for the comprehensive reevaluation of the agreement after
Retired or senior CAVC judges are a potential pool of special masters with particularized
knowledge and experience.
37
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one to three years. Civil Rights Div., The Civil Rights Division’s Pattern and Practice Police Reform
Work: 1994–Present, U.S. Dep’t Just. 24 (2017). Police departments typically achieve sustained
compliance under such agreements within two to four years. Id. This Court, in granting
Petitioners’ requested injunctive relief, will not place itself in the position of indefinitely
monitoring delay in the VA appeals process.
CONCLUSION
For the foregoing reasons, the Court should adopt a class action rule similar to
Federal Rule 23. Here, the Court may certify a class based on the allegations in the Amended
Petition and the Secretary’s public statements. To the extent additional evidence is required,
the Court should allow Petitioners to demonstrate that the proposed class satisfies the
adopted standard for class certification, including with limited pre-certification discovery if
necessary, and thereafter, to prove that the VA’s delays violate the Constitution and its
governing statutes, warranting appropriate relief.
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Respectfully submitted,
/s/ Lynn K. Neuner

/s/ Michael J. Wishnie
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