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COMPARATIVE constitutional study of abortion has generally focused on the decisions of a few in�uential

jurisdictions, particularly Germany and the United States, where constitutional frameworks begin from

dramatically divergent premises—protecting, respectively, unborn life and decisional autonomy.  Some

comparative studies are dynamic, observing that constitutional doctrine in Germany and the United

States has evolved to allow forms of abortion regulation that share more in common than the divergent

constitutional frameworks authorizing them would suggest.

1

p. 1058

2

This chapter analyzes constitutional decisions concerning abortion in the United States and Germany, their

evolution over time, and their in�uence across jurisdictions. But rather than assume the existence of

constitutional law on abortion—as so much of the literature does—the chapter asks how abortion was

constitutionalized.  Examining the con�icts, within and across borders, that led to the �rst judicial3
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decisions addressing the constitutionality of abortion laws in the 1970s sheds light on questions that

prompted the birth of this body of law, and continue to shape its growth. The �rst constitutional decisions

on abortion grew out of debates over women’s citizenship, engendering doctrine that to this day is haunted

by ‘the woman question’, con�icted about whether government may or must control women’s decisions

about motherhood. Attention to this question in turn sheds light on the relationship of constitutional

politics and constitutional law: it demonstrates how political con�ict shapes constitutional law and

constitutional law endeavors to shape political con�ict.4

Constitutional decisions on abortion began in an era when a transnational women’s movement was

beginning to contest the terms of women’s citizenship, eliciting diverse forms of reaction, both supportive

and resisting. As I show, the woman question haunts the abortion decisions, where it is initially addressed

by indirection, and over time comes to occupy a more visible role, whether as an express concern of

doctrine, or as a problematic nested inside of the growing body of law articulating a constitutional

obligation to protect unborn life.

The body of constitutional law on abortion that has grown up since the 1970s is concerned with the

propriety, necessity, and feasibility of controlling women’s agency in decisions concerning motherhood.

Some courts have insisted that government should respect women’s decisions about motherhood, while

many others have insisted that protecting unborn life requires government to control women’s decisions

about motherhood. Over the decades a growing number of courts have allowed government to protect life by

persuading (rather than coercing) women to assume the role of motherhood. Across Europe, a growing

number of jurisdictions are now giving women the �nal word in decisions about abortion—on the

constitutional ground that it is the best way to protect unborn life. These remarkable developments suggest

deep con�ict about whether law should and can control women’s agency in decisions about motherhood.

Reading the cases with attention to this con�ict identi�es questions that courts are grappling with in the

latest generation of abortion decisions, illuminating ambiguities in the normative basis of constitutional

frameworks and in their practical architecture.

p. 1059

At the same time, this approach to the abortion cases o�ers a fascinating vantage point on constitutional

decision-making in the face of persistent social con�ict. On one familiar view, constitutional adjudication

raises the stakes of the abortion debate because it requires courts to choose between competing principles,

and so inhibits compromise and incites polarization. But this chapter o�ers a more complicated story in

which escalating political con�ict precipitates constitutional adjudication, and, over time, constitutional

adjudication endeavors to mediate political con�ict. Recent judicial decisions on abortion seem to

appreciate the tenacity of the abortion con�ict, and in varying ways have come to internalize its

implications for constitutional adjudication. Judgments frequently integrate opposing normative

perspectives into one constitutional framework, in order to channel con�ict that courts lack power to settle.

Rather than endeavoring to impose values, courts often employ techniques that inform politics with

constitutional value, just as recent abortion legislation aspires to shape judicial reasoning about

constitutional matters. These judicial and legislative frameworks endeavor to vindicate contested

constitutional values by means that preserve social cohesion.

This chapter’s interest in the con�icts that engendered the constitutionalization of abortion shapes its

focus. The chapter does not systematically compare abortion legislation worldwide  or investigate social

practices concerning its enforcement. The chapter considers legislation for the purpose of exploring the

roots and dynamic logic of constitutional law. These same interests shape its coverage of constitutional

doctrine. The chapter’s focus is on the development in national constitutions of broad normative

frameworks concerning abortion.

5

The chapter proceeds in three sections. Section I brie�y considers developments in the 1960s and 1970s, a

time when reformers of many kinds persuaded legislatures around the world to liberalize access to abortion;
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when a mobilizing feminist movement �rst claimed that repeal of abortion restrictions was required as a

matter of justice for women; when those who sought to preserve abortion’s criminalization began to

mobilize against change in the name of a ‘right to life’; and when courts in �ve nations �rst issued

judgments explaining what forms of abortion regulation their respective constitutions required or allowed.

Section II examines key constitutional decisions in the United States and Germany which together illustrate

di�erences and similarities in the logic of constitutionalization. In the 1970s, courts in both jurisdictions

struck down abortion laws and provided guidelines for future legislation, reasoning from very di�erent

constitutional norms. In 1973, the US Supreme Court interpreted its Constitution to require legislatures to

respect the decision of a woman and her physician whether to terminate a pregnancy, as long as the fetus

was not viable;  in 1975, the West German Federal Constitutional Court interpreted its Basic Law to require

legislatures to protect unborn life, by prohibiting abortion in all cases except those that would impose

extraordinary burdens on the pregnant woman.  In the 1990s, commentators observe, in the midst of

domestic political con�ict, each court signi�cantly modi�ed its judgment, to allow access to abortion after

abortion-dissuasive counseling. Less remarked upon is the way that the reasoning of the courts in the

1990s was shaped by constitutional struggles of the preceding decades. I consider in particular how the view

of women as citizens expressed in the US and German abortion opinions of the 1970s and 1990s evolved.

6

7

p. 1060

Section III looks to the logic of constitutional law today, considering how several dominant frameworks

address the woman question. Some jurisdictions now require constitutional protections for women’s

dignity and welfare in government regulation of abortion of a kind unheard of before the modern women’s

movement. Many jurisdictions require constitutional protection for unborn life, providing for these

purposes detailed judgments about what legislatures may or must do in regulating women’s conduct.

Perhaps the most remarkable aspect of this story is how understanding of this recently articulated duty to

protect unborn life has evolved: over time and across jurisdictions, the constitutional duty to protect unborn

life has been articulated in terms that increasingly acknowledge, accommodate, and even respect women

citizens as autonomous agents—even in matters concerning motherhood. A growing number of

jurisdictions now invoke the constitutional duty to protect unborn life as reason for giving women the �nal

word in decisions concerning abortion.

I. From Constitutional Politics to Constitutional Law

In the mid-twentieth century, abortion laws around the world varied greatly. Some countries allowed

abortion on request; others criminalized abortion except to save the life of the pregnant woman. Between

these extremes, countries permitted abortion on various ‘indications’ (therapeutic, eugenic, juridical

(rape), and socio-economic), subject to di�erent procedures and requirements.  From 1967 to 1977, at least

42 jurisdictions changed their abortion laws, with the vast majority expanding the legal indications for

abortion.  It was during this same period that courts in the United States, Canada, and Europe began to

review laws regulating abortion for conformity with their constitutions.

8

9

10

Comparativists who have addressed the constitutionalization of the abortion debate as an historically

speci�c development have tended to equate constitutionalization with adjudication or judicialization.

Some commentary in this vein views judicialization of abortion as accelerating polarization or backlash.

But at least one constitutional comparativist has located the dynamics of polarization and

constitutionalization of the abortion debate in politics —an approach that my own work on the history of

abortion con�ict in the United States inclines me to adopt.  Although the matter plainly deserves further

investigation, the record suggests that shifts in the form of political debate about abortion prompted and

shaped subsequent constitutional litigation over the practice

11

12

13

p. 1061 14
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In the 1960s, abortion was not generally understood as presenting constitutional questions. Arguments for

liberalizing access to abortion were couched in practical and policy-based terms. In Western Europe and

North America, where abortion was criminally banned but available when authorized by doctors for

particular indications, poor women often relied on illegal and unsafe providers; critics argued that

criminalization imposed health harms on women that were unequally distributed by class.  A di�erent kind

of public health concern arose in the 1960s as pregnant women who sought to become mothers discovered

that they had been exposed to drugs or illness known to cause developmental harms to the unborn (eg

thalidomide, measles).  Doctors endeavoring to care for their women patients worried about erratically

enforced criminal abortion laws, and sought freedom in which to practice their profession.  In some

jurisdictions, advocates for liberalization raised concerns about overpopulation—a concern that could take

eugenic or environmental forms.

15

16

17

18

These arguments for liberalizing abortion laws on public health, professional, and populationist grounds

were not initially expressed or understood in constitutional terms. But youth movements challenging

traditional sexual mores and a newly mobilizing women’s movement advanced very di�erent kinds of

arguments for liberalizing access to abortion.19

By 1971, feminists on both sides of the Atlantic were calling for complete repeal of laws criminalizing

abortion. They used ‘speak-out’ strategies to publicize their claims, conducting ‘self-incrimination’

campaigns in which women ‘outed’ themselves as having had abortions, and so exposed themselves to

criminal prosecution—asserting, through these acts of civil disobedience, a claim to dignity, in de�ance of

custom and criminal law. In France, 343 women drew international attention by declaring that they had had

abortions in a public manifesto that appeared in Le Nouvel Observateur in April 1971.  The text of the

manifesto, written by Simone de Beauvoir and signed by many prominent French women, called for an end

to secrecy and silence and demanded access to free birth control and to abortion services.  Two months

after the release of the French manifesto, Aktion 218, a women’s organization in West Germany named after

the Penal Code Section criminalizing abortion, followed the French example, publishing abortion stories

and the names of 374 German women in Der Stern in a statement asserting that the law criminalizing

abortion subjected women to ‘degrading and life-threatening circumstances’, coerced women, and

‘branded them as criminals’.  Within months, women in Italy undertook their own self-incrimination

campaign, releasing on August 4, 1971 a statement that women signed, acknowledging that they had had an

abortion, and calling for abolition of the crime, on the ground that abortion should be ‘available for each

class’ and that motherhood should be a ‘free, conscious choice’.  Women in the United States also joined in,

with a petition, on the model of the French campaign, published in the spring 1972 edition of Ms Magazine.

20

21

p. 1062

22

23

24

Feminists changed the shape of the debate about abortion. Public health advocates and others who sought to

liberalize access to abortion in the 1960s argued for incremental reform on the indications model, which

they defended by appeal to shared values (health, class equity). By contrast, feminists sought categorical

change—repeal of laws criminalizing abortion—which they justi�ed on symbolic as well as practical

grounds.

Feminists protested the criminalization of abortion as a symptom of a social order that devalued and

disempowered women, and asserted that repeal of laws criminalizing abortion was a necessary �rst step in

women’s emancipation. In 1969, Betty Friedan, president of the National Organization for Women,

mobilized these arguments in a call for the repeal of laws criminalizing abortion:25

Women are denigrated in this country, because women are not deciding the conditions of their own

society and their own lives. Women are not taken seriously as people. Women are not seen

seriously as people. So this is the new name of the game on the question of abortion: that women’s

voices are heard.
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…[W]omen are the ones who therefore must decide, and what we are in the process of doing, it

seems to me, is realizing that there are certain rights that have never been de�ned as rights, that

are essential to equality for women, and they were not de�ned in the Constitution of this, or any

country, when that Constitution was written only by men. The right of woman to control her

reproductive process must be established as a basic and valuable human civil right not to be denied

or abridged by the state.26

Friedan insisted:

there is no freedom, no equality, no full human dignity and personhood possible for women until

we assert and demand the control over our own bodies, over our own reproductive process. … The

real sexual revolution is the emergence of women from passivity, from thing-ness, to full self-

determination, to full dignity …27

Long shrouded in silence, the practice of abortion was now the object of political struggle, and increasingly

a site of fundamental rights claims premised on the understanding that the regulation of abortion de�ned

the standing of citizens and the nature and values of the polity. French feminists challenging the

criminalization of abortion appealed to the ideals and traditions of the French revolutionary founding.  A

lea�et spread in Vienna, Austria announced: ‘The �ght against the law prohibiting abortions is part of the

�ght for the women’s right of self-determination, for their equal rights, in the law, in the public, at the

places of work and within the families!’

p. 1063

28

29

Growing calls for liberalization of abortion law provoked countermobilization in defense of the status quo.

Opponents of abortion reform, often led by lay and clerical leaders of the Catholic Church who mobilized

before feminists even entered the debate,  tended also to employ a categorical and symbolic style of

politics. In the United States, for example, the Catholic Church created a national organization in 1967

designed to block any relaxation of criminal restrictions on abortion;  that same year, Church leaders

mobilized parishioners against passage of an indications law in New York by invoking a God-given ‘right of

innocent human beings to life’ and equating incremental reform of the law criminalizing abortion with

murder and genocide.

30

31

32

In West Germany, conservative Catholic opponents of abortion reform invoked Nazism.  As in the United

States, conservative Catholics argued that incremental reform of abortion law would put in jeopardy the

moral fabric of the nation. In 1970, the Central Committee of German Catholics, an association of Catholic

lay persons, objected that ‘the respect of human life is not subject to compromise’, and warned that ‘A state

that denies to becoming life the protection of law puts life in general in danger. It thereby puts its own inner

legitimacy at stake … ’  Catholic opponents of decriminalization, like feminist proponents, tied abortion to

fundamental questions of human dignity.  The Central Committee of German Catholics argued that

decriminalizing abortion would violate West German constitutional guarantees of dignity: ‘If becoming life

is not protected, including with the means of the criminal law, unconditional fundamental principles of a

society founded on human dignity are not assured for long.’  As the West German Parliament considered

liberalizing access, the conference of German Catholic Bishops called for a suit challenging the

constitutionality of the abortion reform legislation if enacted,  and Robert Spaemann, a Catholic

philosopher and public intellectual, observed in 1974 that the proposed abortion liberalization ‘would, in

the eyes of many citizens of our country, violate the legitimacy of the State at its very foundations for the

�rst time since 1949. … With the periodic model our State would, to them, cease to be a Rechtsstaat.’

33

34

35

36

37

p. 1064
38

During the 1970s, these national and transnational debates led to the enactment of legislation in a number

of countries that liberalized access to abortion, either on the indications model (doctors given authority to

perform abortion upon veri�cation of conditions satisfying a therapeutic, juridical, or social indication) or

periodic model (women allowed to obtain abortion during a speci�ed period, often in the �rst 10 to 12 weeks
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of pregnancy). But con�ict over the new laws spilled out of the legislative arena, and those frustrated in

politics increasingly brought their claims to court,  where con�ict was readily intelligible as a constitutional

con�ict because it had already been expressed as an argument about justice and the fundamental character

of the polity.

39

In the 1970s, courts in the United States, France, the Federal Republic of Germany, Austria, and Italy

reviewed for the �rst time the constitutionality of abortion laws.  As Machteld Nijsten has observed, ‘The

European courts had no discretionary power in deciding the issue: In Germany, France and Austria, the

courts were seized under the power of abstract review, and as such they served as a political instrument for

the defeated opposition in Parliament.’  In the United States and Italy courts struck down laws

criminalizing abortion, in France and Austria courts upheld laws liberalizing access to abortion, while in the

Federal Republic of Germany, the Federal Constitutional Court declared unconstitutional legislation

allowing abortion in the early weeks of pregnancy.

40

41

II. Foundational Frameworks and their Evolution: United States and
Germany

Much attention has been devoted to the 1970s decisions of the US and West German courts because there is

such a dramatic di�erence in their normative frameworks: the US case struck down legislation criminalizing

abortion in order to protect decisional autonomy, while the West German case struck down legislation

legalizing access to abortion in order to protect unborn life.  Each judgment provided a framework to

ensure that future abortion legislation would respect constitutional values. Decisions in the 1990s

rea�rmed these constitutional frameworks, in the course of moderating them.

p. 1065 42

Commentators have attributed the di�erence in constitutional concern animating the 1970s judgments to

di�erences in constitutional or political culture.  For example, Gerald Neuman contrasts the US and

German legal systems in their willingness to recognize a constitutional duty of protection and to impose

a�rmative obligations on the state.  Donald Kommers points to di�erences in political culture, asserting

that US constitutional law expresses a

43

44

vision of personhood [that] is partial to the city perceived as private realm in which the individual

is alone, isolated, and in competition with his fellows, while the [German] vision is partial to the

city perceived as a public realm where individual and community are bound together in reciprocity.

Given these di�erences in political culture, Kommers reasons, the ‘authority of the community, as

represented by the state, to de�ne the liberty interest of mothers and unborn life �nds a more congenial

abode in the German than in American constitutional law.’45

Practices of comparison may exaggerate intergroup di�erences and occlude intragroup con�icts.

Di�erences in political culture could well have made the West German judgment more acceptable in West

Germany than it would have been in the United States; but polls showed widespread disagreement with the

West German Court’s decision to strike down the new abortion legislation.  Comparative constitutional

inquiry can consider how judicial decisions respond to political con�ict, and not simply to political culture.

In the United States and the Federal Republic of Germany, courts issued constitutional judgments on

abortion after protracted debate over whether to liberalize access to abortion—a debate joined in the years

immediately preceding the judgments by a mobilizing feminist movement calling for repeal of the criminal

law.  Close comparative analysis of how this con�ict shaped the judgments, or how the judgments aspired

to shape this con�ict is beyond the scope of this chapter. But a few observations about the relation of the

judgments and the con�ict suggest that further comparative inquiry of this kind would be fruitful.

46

47

48
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1. The 1970s

In what follows, I show that in the �rst round of decisions constitutionalizing abortion, each court

responded to feminist claims. And the response of each court changed over time. By the 1990s, the

autonomy claims of women came to play a more signi�cant role in the abortion cases of each nation. The

inquiry illustrates how constitutional judgments about the agency of women citizens are nested within

constitutional protections for life, and how these judgments evolved in the late twentieth century.

p. 1066

In 1973, the US Supreme Court struck down a nineteenth-century criminal law that banned abortion except

to save a woman’s life, as well as a twentieth-century law that permitted abortion on the basis of more

expansive indications. Roe v Wade  held that the constitutional right to privacy (a liberty right protected by

the Fourteenth Amendment) encompassed a woman’s decision in consultation with her physician whether

to terminate a pregnancy. At the same time, the Court recognized that the privacy right ‘is not absolute … at

some point the state interests as to protection of health, medical standards, and prenatal life, become

dominant.’  To coordinate the right and its regulation, the Court set forth a ‘trimester framework’ that

allowed increasing regulation of women’s abortion decision over the course of a pregnancy, permitting

restrictions on abortion to protect unborn life only at the point of viability (when a fetus is deemed capable

of surviving outside a woman’s womb).

49

50

51

Roe responded both to public health and feminist claims. The decision o�ered an account, unprecedented in

constitutional law, of the physical and emotional harms to women that criminal abortion laws in�ict, and

declared that the law’s imposition of these harms on women a matter of constitutional concern: ‘The

detriment that the State would impose upon the pregnant woman by denying this choice altogether is

apparent.’  The Court declared these harms constitutionally signi�cant after years of public health

reporting and feminist testimony, on the street and in court, about the ways that criminalization of abortion

harms women.

52

53

Even so, the Court’s opinion in Roe seems mainly responsive to public health arguments, and at best only

indirectly responsive to feminist claims. While the appellant’s brief in Roe argued that the Texas law

banning abortion ‘severely impinges [a woman’s] dignity, her life plan and often her marital

relationship’,  the Roe decision focused much more clearly on the doctor’s autonomy than on his patients’,

repeating statements of this kind:

54

The decision vindicates the right of the physician to administer medical treatment according to his

professional judgment up to the points where important state interests provide compelling

justi�cations for intervention. Up to those points, the abortion decision in all its aspects is

inherently, and primarily, a medical decision, and basic responsibility for it must rest with the

physician.55

As importantly, the Court’s account of the harms to women that criminal abortion laws in�ict focused on

the physical and psychological di�culties of pregnancy that ‘a woman and her responsible physician

necessarily will consider in consultation’.  The Court’s account of harms did not speak in the register of

citizenship or status about the injury to a woman’s dignity in being coerced by government to bear a child

and to become a mother.  The opinion’s discussion of the state’s interest in restricting abortion to protect

potential life makes no mention of these concerns.

56

p. 1067
57

58

By contrast, the 1975 decision of the German Federal Constitutional Court was much more explicit in its

engagement with feminist claims. The West German Court held that a 1974 law, which decriminalized

abortion during the �rst 12 weeks of pregnancy for women provided abortion-dissuasive counseling,

violated the Basic Law: ‘The life which is developing in the womb of the mother is an independent legal
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value which enjoys the protection of the Constitution.’  The Court reasoned that the duty of the state to

protect unborn life was derived from the Basic Law’s protection for life and for dignity: ‘Where human life

exists, human dignity is present to it’.

59

60

The Federal Constitutional Court warned the legislature not to ‘acquiesce’ in popular beliefs about abortion

that might have developed in response to ‘passionate discussion of the abortion problematic’.  The Court

expressly and rather brusquely dismissed the Parliament’s e�orts to devise a framework that respected the

dignity of women and of the unborn:

61

The opinion expressed in the Federal Parliament during the third deliberation on the Statute to

Reform the Penal Law, the e�ect of which is to propose the precedence for a particular time ‘of the

right to self-determination of the woman which �ows from human dignity vis-à-vis all others,

including the child’s right to life’ … is not reconcilable with the value ordering of the Basic Law.62

Given the overriding importance of the dignity of human life, the Court concluded, ‘the legal order may not

make the woman’s right to self-determination the sole guideline of its rule-making. The state must

proceed, as a matter of principle, from a duty to carry the pregnancy to term.’63

Thus, the Federal Constitutional Court engaged with feminist dignity and autonomy arguments for

decriminalizing abortion by striking down legislation enacted in response to them as unconstitutional in

principle, and, further, by recognizing a constitutional duty to protect life that requires law to enforce the

maternal role and responsibilities of women.

Judgments about the maternal role and responsibilities of women are nested throughout the opinion’s

account of the constitutional duty to protect life. The duty to protect life was ‘entrusted by nature in the �rst

place to the protection of the mother. To reawaken and, if required to strengthen the maternal duty to

protect, where it is lost, should be the principal goal of the endeavors of the state by the protection of life’;

the duty to protect life obliged government to ‘strengthen the readiness of the expectant mother to accept

the pregnancy as her own responsibility’.  Having established that government had a duty to protect life

enforceable against pregnant women, the Court distinguished between the ‘normal’ burdens of

motherhood, which the duty to protect life obliged government to exact by law, and extraordinary burdens

of motherhood, such as those posing a threat to a woman’s life or health, which are non-exactable by law.

The Court reasoned that when a pregnant woman faced di�culties other than the ‘normal’ burdens of

motherhood, her ‘decision for an interruption of pregnancy can attain the rank of a decision of conscience

worthy of consideration’, and in these circumstances it would be inappropriate to use criminal law or

‘external compulsion where respect for the sphere of personality of the human being demands fuller inner

freedom of decision’.  By contrast, women who ‘decline pregnancy because they are not willing to take on

the renunciation and the natural motherly duties bound up with it’ may decide ‘upon an interruption of

pregnancy without having a reason which is worthy of esteem within the value order of the constitution.’

The Court recognized a woman’s concern about continuing a pregnancy that posed a threat to her life or

grave risk to her health as respect-worthy, hence warranting an exemption from legal compulsion. The

Court authorized the legislature to permit abortion on the basis of other analogously non-exactable

indications.

64

65

p. 1068

66

67

68

Even in these cases the state may not be content merely to examine, and if the occasion arises, to

certify that the statutory prerequisites for an abortion free of punishment are present. Rather, the

state will also be expected to o�er counseling and assistance with the goal of reminding pregnant

women of the fundamental duty to respect the right to life of the unborn, to encourage her to

continue the pregnancy. …69
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2. The 1990s

In the 1990s, acting under di�erent forms of political pressure, the US and German courts each revisited

their judgments of the 1970s, rea�rming and modifying them.  Each court continued to reason from its

original premises, yet did so in ways that gave far greater recognition to women’s autonomy in making

decisions about motherhood.

70

The Supreme Court’s 1992 decision in Planned Parenthood of Southeastern Pennsylvania v Casey  analyzed the

constitutionality of a Pennsylvania statute that imposed a 24-hour waiting period before abortions could be

performed, required a woman seeking an abortion to receive certain information designed to persuade her

to choose childbirth over abortion, required a minor to obtain parental consent, and required a woman

seeking an abortion to provide notice to her spouse.  The Court rea�rmed what it termed the central

principle of Roe: ‘the woman’s right to terminate her pregnancy before viability’.  But the Casey Court

rejected Roe’s trimester framework and announced that it would allow government regulation for the

purpose of protecting potential life throughout the term of a pregnancy, as long as the law did not impose

an ‘undue burden’ on the pregnant woman’s decision whether to bear a child. To determine whether

regulation imposed an undue burden the Court announced it would ask whether the statute has ‘the purpose

or e�ect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.’

71

72

73

p. 1069

74

Even as the Court revised the Roe trimester framework to allow restrictions on abortion throughout

pregnancy, it restated the constitutional basis of the abortion right in terms that gave far more recognition

to women’s decisional autonomy. Casey’s ‘undue burden’ framework allowed government to deter abortion,

but only by means that inform, rather than block, a woman’s choice about whether to end a pregnancy:

‘What is at stake is the woman’s right to make the ultimate decision’.75

At the same time, Casey emphasized, in ways Roe did not, that constitutional protections for decisions about

abortion vindicate women’s dignity, their liberty, and their equality as citizens.  The portion of the

plurality opinion attributed to Justice Kennedy invoked dignity to explain why the Constitution protects

decisions regarding family life: ‘These matters, involving the most intimate and personal choices a person

may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty

protected by the Fourteenth Amendment.’  Protecting women’s authority to make their own decisions

about motherhood simultaneously vindicates constitutional values of equality as well as liberty. Rea�rming

the abortion right, Casey locates its constitutional basis in evolving views of women’s citizenship that give

to women, rather than the state, primary authority in making decisions about their roles:

76

77

Her su�ering is too intimate and personal for the State to insist, without more, upon its own vision

of the woman’s role, however dominant that vision has been in the course of our history and our

culture. The destiny of the woman must be shaped to a large extent on her own conception of her

spiritual imperatives and her place in society.78

In Casey, the Court applied the undue burden standard and upheld all of Pennsylvania’s regulations, except

for the provision requiring a woman to inform her spouse before she could end a pregnancy—which the

Court characterized as inconsistent with modern understandings of women as equal citizens.79

In striking down the spousal notice provision, the Court again invoked liberty and equality values,

explaining how women’s standing as citizens had evolved with changing understandings of women’s roles:p. 1070

Only one generation has passed since this Court observed that ‘woman is still regarded as the

center of home and family life’, with attendant ‘special responsibilities’ that precluded full and

independent legal status under the Constitution. These views, of course, are no longer consistent

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/43728/chapter/367620358 by Yale U
niversity user on 13 June 2024



with our understanding of the family, the individual, or the Constitution. … A State may not give to

a man the kind of dominion over his wife that parents exercise over their children.80

Casey protected women’s dignity in making the very decisions about motherhood that the Federal

Constitutional Court held were governed by natural duty—as, for example when the German Court reasoned

that women who ‘decline pregnancy because they are not willing to take on the renunciation and the natural

motherly duties bound up with it’ may decide ‘upon an interruption of pregnancy without having a reason

which is worthy of esteem within the value order of the constitution.’81

In 1990s, the Federal Constitutional Court would rea�rm this understanding, but in a framework that

indirectly a�orded far greater recognition to women’s autonomy in making decisions about motherhood.

The reuni�cation of Germany required reconciling the law of East Germany, which allowed women to make

their own decisions about abortion in early pregnancy with the law of West Germany, which did not.  The

German Parliament enacted legislation that allowed women to make their own decisions about abortion in

the �rst 12 weeks of pregnancy after participating in a counseling process designed to persuade them to

carry the pregnancy to term—a form of regulation presented as more e�ective in deterring abortion than a

criminal ban and respecting both ‘the high value of unborn life and the self-determination of the woman’.

The Federal Constitutional Court invalidated the legislation, but shifted ground as it did so.

82

83

The Court rea�rmed that protection for the unborn vis-à-vis its mother is only possible if the legislature

forbids a woman to terminate her pregnancy.  The legislature was obliged to use the criminal law to

demarcate obligations exactable of the woman, in order clearly to communicate the scope of the duty to

protect—an obligation bearing not only on the pregnant woman herself, but also on others in a position to

support her in carrying the pregnancy to term.  But the legislature was not obliged to protect unborn life

through the threat of criminal sanction itself. The legislature could devise a scheme of counseling to

persuade pregnant women to carry to term, and as long as the counseling was e�ective to that end, could

even decide to dispense with the threat of criminal punishment ‘in view of the openness necessary for

counseling to be e�ective’.  The legislature could base its protection concept

84

85

86

on the assumption—at least in the early phase of pregnancy—that e�ective protection of unborn

human life is only possible with the support of the mother. … The secrecy pertaining to the unborn,

its helplessness and dependence and its unique link to its mother would appear to justify the view

that the state’s chances of protecting it are better if it works together with the mother.87

The Court presented this new account of the state’s duty of protection as in ‘conformity with the respect

owed to a woman and future mother’,  observing that the counseling concept endeavors to exact what the

pregnant woman owes ‘without degrading her to a mere object of protection’ and ‘respects her as an

autonomous person by trying to win her over as an ally in the protection of the unborn’.  While the Court

presented the decision as requiring legislative adherence to its 1975 judgment, the Court’s willingness to

accept the substitution of counseling for threat of criminal prosecution augured a new view of the citizen-

subject that abortion regulation addresses, and a transformed understanding of the constitutional duty to

protect unborn life. In this emergent view, women citizens are persons who exercise autonomy even as to

the ways they inhabit family roles; that exercise of autonomy is su�ciently respect-worthy that women

would be degraded were abortion law to treat them as a mere object or instrument for protecting unborn

life.

88

89

p. 1071

In the wake of the 1993 decision, abortion remains criminally prohibited except under restricted

indications, but a woman who completes counseling can receive a certi�cate granting her immunity from

prosecution for an abortion during the �rst 12 weeks of pregnancy.  In this new framework, Catholic lay

groups are involved in counseling, and where necessary, issuing abortion certi�cates and providing the sex

education required by law, although this has been the subject of much and extended controversy.

90

91
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1. Respecting Womenʼs Dignity: Periodic Legislation

III. Contemporary Constitutional Frameworks

As we have seen, courts in the United States and Germany imposed di�erent frameworks on the regulation

of abortion designed to vindicate competing constitutional values; but within two decades, courts in each

nation had rea�rmed and modi�ed those frameworks to give greater recognition to women’s agency in the

abortion decision, while simultaneously emphasizing the importance of protecting unborn life. The 1990s

cases reject the view that constitutionalization of abortion is a ‘zero-sum game’, and present frameworks

that vindicate competing constitutional values, endeavoring to mediate con�icts among them.

Today, we can see constitutionalization of abortion taking several forms. Some jurisdictions require

government to respect women’s dignity in making decisions about abortion, and consequently require

legislators to provide women control, for all or some period of pregnancy, over the decision whether to

become a mother. Many jurisdictions require constitutional protection for unborn life, criminalizing

abortion while permitting exceptions on an indications basis to protect women’s physical or emotional

welfare, but not their autonomy. Yet other jurisdictions protect unborn life through counseling regimes that

are result-open; these jurisdictions begin by recognizing women’s autonomy for the putatively

instrumental reason that it is the best method of managing the modern female citizen, and then come to

embrace protecting women’s dignity as a concurrent constitutional aim of depenalizing abortion.

In what follows, I explore these three forms of constitutionalization, in order of their historical emergence,

and brie�y illustrate with contemporary examples. The forms are distinguishable along several dimensions.

As will become apparent, the frameworks of review that jurisdictions have adopted vary in the constitutional

values that courts expect abortion legislation to vindicate (eg respecting women’s dignity, protecting

unborn life, protecting women’s welfare), and the legislative regimes associated historically and

symbolically with the vindication of these constitutional values (eg ‘periodic’ regimes which allow abortion

at a woman’s request for a period of pregnancy; ‘indications’ regimes which prohibit abortion except on

indications determined by a third party; and ‘result-open’ dissuasive counseling regimes which allow a

woman to make the ultimate decision after she is counseled against abortion). Historical and symbolic ties

between constitutional values and particular legislative abortion regimes have endowed those regimes with

powerful social meaning, even as enforcement of abortion legislation may provide women access in striking

variance. Finally, there is variance within these forms in the judicial constraints courts impose on

representative government (do courts allow, require, or prohibit legislation vindicating particular

constitutional values?). In some cases, these di�erences in judicial constraint seem connected to the values

the case law vindicates; but in others they suggest an interesting story about the interaction of courts and

representative government in the articulation of constitutional law.

p. 1072

There are other expressions of this evolving relationship between courts and legislatures. Over the decades,

constitutions have been amended to address abortion more or less directly, and statutes have been enacted

that include constitutionalized preambles, either in response to antecedent constitutional law or in an e�ort

to call into being new bodies of constitutional law. With the growth of legislative constitutionalism in

abortion regulation, the boundaries between constitutional law and politics grow ever blurrier.

This approach, originating in the United States, constitutionalizes the regulation of abortion with attention

to women’s autonomy and welfare. It is associated with periodic legislation which coordinates values of

decisional autonomy and protecting life by giving women control over the abortion decision, often for an

initial period of the pregnancy, thereafter allowing restrictions on abortion except on limited indications

(eg for life or health).
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2. Protecting Life/Protecting Women: Indications Legislation

This approach begins in court decisions but now also �nds expression in constitutionalized preambles. In

South Africa, for example, the preamble to a statute allowing abortion on request in the �rst 12 weeks of

pregnancy announces that it vindicates ‘the values of human dignity, the achievement of equality, security

of the person, non-racialism and non-sexism, and the advancement of human rights and freedoms which

underlie a democratic South Africa.’  The High Court upheld the legislation’s constitutionality in a 2004

decision: ‘the Constitution not only permits the Choice on Termination of Pregnancy Act to make a pregnant

woman’s informed consent the cornerstone of its regulation of the termination of her pregnancy, but

indeed requires the Choice Act to do so.’

92

93

Legislation recently enacted in Mexico City providing for abortion on request during the �rst 12 weeks of

pregnancy appeals to a constitutional provision that guarantees Mexican citizens the freedom to decide the

number and spacing of children;  the preamble to the Mexico City statute provides: ‘Sexual and

reproductive health care is a priority. Services provided in this matter constitute a means for the exercise of the

right of all persons to decide freely, responsibly and in an informed manner on the number and spacing of

children.’  The Supreme Court of Mexico recently con�rmed the constitutionality of the legislation.  The

state was constitutionally permitted to decriminalize abortion.

94p. 1073

95 96

Other jurisdictions follow the German tradition in constitutionalizing a duty to protect life; these

jurisdictions require action in furtherance of the duty to protect, and typically require or authorize

legislatures to criminalize abortion with certain exceptions or indications determined by a committee of

doctors or some decision-maker other than the pregnant woman. As we have seen, constitutional

judgments about women are inevitably nested within the constitutional duty to protect life, and emerge in

any e�ort to specify the terms on which abortion is to be banned (and thus also permitted).

Constitutionalization in this form has tended to incorporate gender-conventional, role-based views of

women’s citizenship—for example that the burdens of pregnancy are naturally assumed by women, or by

women who have consented to sex, except when such burdens exceed what is normally to be expected of

women, at which point women may be exempt from penal sanction for aborting a pregnancy.97

Constitutionalization in this form is paternalist, in its conception of women as well as the unborn,

reasoning about women as dependants who may deserve protection, and protecting them against injuries to

their physical and emotional welfare, rather than to their autonomy. (Jurisdictions that protect unborn life

by banning abortion except on third party indication typically excuse women from the duty to bear a child to

protect women’s physical survival and to protect women’s physical and emotional welfare; only recently

have some considered protecting women’s dignity.) Courts’ reasoning in this tradition typically permit, but

do not require, abortion legislation to protect the welfare and autonomy of women citizens who are

pregnant; courts may, however, hold that a constitution requires the state to allow abortion to save a

woman’s life.

The Republic of Ireland, which �rst amended its Constitution to address abortion, expressly relates the

protections it accords the life of the unborn and the life of the mother: ‘The State acknowledges the right to

life of the unborn and, with due regard to the equal right to life of the mother, guarantees in its laws to respect,

and, as far as practicable, by its laws to defend and vindicate that right.’  Ireland seems to construe a

woman’s ‘equal right to life’ as including protection for a woman’s physical survival but not her dignity.

When an adolescent woman who was pregnant by rape was enjoined from traveling abroad for an abortion,

the Irish Supreme Court overturned the injunction, reasoning that the young woman’s risk of suicide

satis�ed the standard of a ‘real and substantial risk’ to the pregnant woman’s life.  In other words, in order

to �t the case within the right to life that Ireland guarantees equally to women and the unborn, the Court

had to e�ace the young women’s agency—her refusal to have sex with her rapist and the consequent risk

98

99

p. 1074
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3. Protecting Life/Respecting Women: Result-Open Counseling

she might harm herself if compelled to bear her rapist’s child; instead the Court approached the young

woman’s case as if it concerned a physiological risk from pregnancy. The Court explained that its

Constitution’s abortion clause should be interpreted in terms informed by the virtue of charity: ‘not the

charity which consists of giving to the deserving, for that is justice, but the charity which is also called

mercy.’100

In 1985 the Spanish Constitutional Court declared that its Constitution protected the life of the unborn, in

the tradition of the �rst West German judgment, yet declared that it was constitutional for the legislature to

allow abortion on several indications, including rape. In discussing the justi�cation for the indication for

rape, the Spanish Court emphasized that in such a case ‘gestation was caused by an act … harming to a

maximum degree her [a woman’s] personal dignity and the free development of her personality’,

emphasizing that ‘the woman’s dignity requires that she cannot be considered as a mere instrument’.

Even so, the Court reasoned that the exceptions to Spain’s abortion law were constitutionally permitted, not

required, and emphasized that the legislation was enacted for the purpose of protecting unborn life.

101

102

A more recent decision of the Colombian Supreme Court interpreting a constitution understood to protect

unborn life o�ers a striking contrast. The Colombian Court held that a statute banning abortion was

constitutionally required to contain exceptions for certain indications in light of ‘the constitutional

importance of the bearer of the rights … the pregnant woman’.  ‘[W]hen the legislature enacts criminal

laws, it cannot ignore that a woman is a human being entitled to dignity and that she must be treated as

such, as opposed to being treated as a reproductive instrument for the human race.’  ‘[A] criminal law that

prohibits abortion in all circumstances extinguishes the woman’s fundamental rights, and thereby violates her

dignity by reducing her to a mere receptacle for the fetus, without rights or interests of constitutional relevance

worthy of protection.’

103

104

105

Thus, the Colombian Court held that the legislature was constitutionally obliged, and not merely permitted,

to include indications in its abortion law. The Court explained that failure to allow for abortion in cases of

rape would be in ‘complete disregard for human dignity and the right to the free development of the

pregnant woman whose pregnancy is not the result of a free and conscious decision, but the result of arbitrary,

criminal acts against her in violation of her autonomy.’  ‘A woman’s right to dignity prohibits her

treatment as a mere instrument for reproduction, and her consent is therefore essential to the fundamental,

life-changing decision to give birth to another person.’  By this same reasoning, however, the legislature

was allowed to criminalize abortion in cases of consensual sex, aso long as the legislature provided

exceptions for women’s life, health, and cases of fetal anomaly.  This approach presumes that, for women,

consent to sex is consent to procreation.

106

107

p. 1075
108

Yet other jurisdictions begin from a constitutional duty to protect life, and, like Germany, have begun to

explore approaches for vindicating the duty to protect life that do not involve the threat of criminal

prosecution. These jurisdictions constitutionally justify depenalization of abortion, coupled with abortion-

dissuasive, result-open counseling, as more e�ective in protecting the unborn than the threat of criminal

punishment. The justi�cations for life-protective counseling, as well as its form, are evolving over time, in

ways that progressively incorporate values of women’s autonomy. At a minimum, these jurisdictions

recognize women as the type of modern citizens who possess autonomy of a kind that law must take into

consideration if it hopes to a�ect their conduct; some go further and are beginning to embrace protecting

women’s dignity as a concurrent constitutional aim.109

Constitutional review of counseling regimes originates in the German cases. In 1975, the German Court

endorsed abortion-dissuasive counseling as a mode of protecting life in cases where the legislature deemed
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abortion non-exactable;  in 1993, the German Court expanded that approach, reasoning that a legislature

might �nd counseling coupled with depenalization of abortion generally more e�ective than the threat of

criminal punishment in meeting its duty to protect life, observing that depenalization was also consistent

with women’s autonomy.

110

111

The Hungarian Court has ampli�ed the woman-respecting aspects of this approach. In 1998, the Hungarian

Court held that it was unconstitutional for the state to make veri�cation of a ‘situation of serious crisis’

indication depend solely on woman’s signature: ‘Such provisions themselves cannot secure for the foetus

the level of minimum protection required by the [Constitution] … and in fact, they do not secure any

protection, as the regulation is concerned with the mother’s right to self-determination, only.’  The Court

explicitly rejected this legislative scheme as a concealed version of periodic regulation,  while holding that

the state could remedy the legislation through directed counseling measures or third party veri�cation. The

Court then discussed abortion-dissuasive counseling as a method of protecting unborn life that was also

respectful of women’s rights. ‘In principle, such a consulting service would not … violate her freedom of

conscience’.  While ‘The state may not compel anyone to accept a situation which sows discord within, or

is irreconcilable with the fundamental convictions which mould that person’s identity’ obligatory

participation in counseling violates neither principle ‘having particular regard to the fact that she [the

pregnant woman] is only obligated to participate without any [further] obligation … [A]s far as its

outcome is concerned, the consultation—while clearly focusing on the protection of the fetus—must be

open.’

112

113

114

p. 1076

115

Portugal has taken further steps in this direction.  In upholding legislation that allowed abortion during

the �rst ten weeks of pregnancy after a waiting period and result-open counseling, the Portuguese

Constitutional Court emphasized that the new law was an e�ective means of protecting life. However, a

counseling regime the Court upheld was not expressly dissuasive.  Strikingly, the recent Portuguese

decision employed the reasoning of the 1993 German decision to dispense with the need for expressly

dissuasive counseling of the kind mandated by the 1993 German decision. As it did so, the Portuguese

decision invoked women’s dignity as a justi�cation for result-open counseling.  The Portuguese case thus

features emergent elements of women’s rights, both as to justi�cation and as to legislative form. But the

constitutional framework yet remains at some distance from the women’s dignity-periodic access cases of

jurisdictions such as the United States and South Africa. The Portuguese Court ruled that a result-open

counseling framework in the early period of pregnancy is constitutionally permitted, not required, as it

would be in a traditional woman’s rights framework.

116

117

118

The abortion legislation Spain enacted in 2010 presses result-open counseling in ways that even more

robustly associate it with protecting women’s rights. The legislation allows abortion on request in the �rst

14 weeks, subject to counseling. Its preamble reasons in constitutionalized terms about the values the

legislation is designed to vindicate, including both ‘the rights and interests of women and prenatal life’. The

preamble asserts that ‘protecting prenatal life is more e�ective through active policies to support pregnant

women and maternity’, and therefore that ‘protection of the legal right at the very beginning of pregnancy

is articulated through the will of the woman, and not against it’, and directing public o�cials to ‘establish

the conditions for adopting a free and responsible decision’.

p. 1077

119

In the decades since the German Court’s 1993 decision, this hybrid framework has spread, legitimating

result-open counseling early in pregnancy as a method of protecting unborn life,  while increasingly

acknowledging, accommodating, and sometimes even explicitly respecting women’s autonomy in making

decisions about motherhood.  Whether or not the fetal-protective justi�cation for results-open

counseling is accompanied by a women’s dignity-respecting justi�cation, women are accorded the �nal

word in decisions about whether they become mothers. Drawing elements from two disparate forms of

constitutionalization, this hybrid form has transformative potential: one day it might combine community

120

121
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obligation to support those who nurture life with community obligation to respect their judgments.

Realization of this potential depends on both expressive and practical aspects of implementation.

The emergence in the last two decades of fetal-protective justi�cations for providing women control over

decisions concerning abortion is especially striking in light of the concurrent spread of woman-protective

justi�cations for denying women access to abortion (eg banning or restricting abortion for the asserted

purpose of protecting women from harm or coercion).  In both cases, a particular legislative regime is

justi�ed by appeal to constitutional values historically associated with an opposing form of abortion

regulation: legislation that allows abortion is associated with the constitutional protection of unborn life,

and legislation that restricts abortion is associated with the constitutional protection of women. Rhetorical

inversions of this kind may be produced through social movement struggle, or they may emerge as

movements employ the discourse of a reigning constitutional order in order to challenge it.

122

123

After decades of con�ict, a constitutional framework is emerging in Europe that allows legislators to

vindicate the duty to protect unborn life by providing women dissuasive counseling and the ability to make

their own decisions about abortion. Constitutionalization in this form values women as mothers �rst, yet

addresses women as the kind of citizens who are autonomous in making decisions about motherhood, and

may even warrant respect as such. The spread of constitutionalization in this form attests to passionate

con�ict over abortion and women’s family roles; it also suggests increasing acceptance of claims the

women’s movement has advanced in the last 40 years, however controverted they remain. Jurisdictions that

permit result-open counseling in satisfaction of the duty to protect unborn life express evolving

understandings of women as citizens, in terms that re�ect community ambivalence and assuage

community division, while continuing to engender change.
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