PREFACE: Law as Foundation, Lawyers as Leaders
Paul Gewirtz"

It has been a pleasure and an honor to be the Chair of Peking University Law School’s
Global Faculty. The publication of this book is a milestone for the Global Faculty. All the
articles in this book are based on lectures given by members of the Global Faculty to faculty and
students at PKU Law School, including this “Preface.” This Preface is not in any sense an
overview of the diverse, learned, and thoughtful articles contained here. But these introductory
remarks provide one kind of framework for thinking about many of the subjects these articles
address—all demonstrating a commitment to law and legal scholarship that reflects an
international perspective, and all addressing new, evolving, and important legal issues about
which lawyers can and must play a role as leaders.

1. Law as Foundation

By “Law as Foundation,” I partly mean the familiar idea that law is the foundation of a
well-ordered domestic society. But by “Law as Foundation” I also mean the somewhat less
familiar idea that law needs to be the foundation of a peaceful and prosperous world of
interacting nations. This idea that we need law and rules as the foundation of the international
order has become increasingly important in recent years, along with disagreement about what
those international laws and rules should be.

Law as the foundation of a well-ordered domestic society has at least three main parts.
First, law is needed for the government to govern society. Second, law is needed to constrain the
government itself—that is what makes a system “rule of law” and not just “rule by law.” And
third, the laws and their implementation should be good laws and fair laws that the people
respect and trust—and that requires a constant and honest debate about the laws and requires
regular reforms and improvements in the laws.

For more than 40 years, China has been living through the process of building a modern
domestic legal system. Our two countries’ political systems are very different, but I am
convinced there are two things that must happen in both our countries for law to play its crucial
role as a foundation for more prosperity and stability. First, law must be not just a foundation for
effective regulation of society, but must constrain the government itself. And second, there must
be continuous debate about the best ways to improve our domestic legal systems. Following its
own path of further developing its legal system in recognition of these two elements, China in
January 2021 issued the Plan for Developing the Rule of Law in China (2020-2025).

Domestic law in both our countries mostly addresses domestic matters, but domestic law
also affects international matters, increasingly so as countries address their extensive interactions
with other countries. For example, domestic law can either advance or slow down the potential
benefits of a global economic system—most obviously in whether domestic law encourages
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foreign trade and investment and creates a fair and level playing field for foreign traders and
investors. A central part of the complex relations between the United States and China today is
about how our domestic laws are affecting trade and investment between our two countries. And
of course domestic laws concerning the environment have an inescapable effect on the global
climate crisis.

But when I speak about “Law as Foundation,” the point I want to emphasize especially
strongly is that purely domestic law and domestic rules will not be sufficient to deal with the
global issues of our era. Law must be a “foundation” of our international arrangements. The
community of nations needs bilateral, plurilateral, and international agreements and “rules of the
road” to govern behavior with an international dimension. These agreements and rules of the
road are a kind of law. Rules need to be negotiated with other countries, and they are essential in
providing a good foundation to realize the potential benefits of international relationships, to
constrain potential risks, and to meet the enormous global challenges that the world faces. In
some of these international areas, some rules already exist, but in most of them we need to do
better, such as in the following eight areas:

e Climate change: To save our planet, international agreements desperately need to be
improved in setting rules for national carbon emissions.

e Trade and investment: The rules of the WTO trading system need to be updated and
strengthened, and other bilateral and multilateral agreements with their own rules can
also help.

e New technologies: We need to develop technical and legal standards for the uses of
new technologies, standards and rules that we must try to work out together.

e Global health: We need to learn lessons from the devastation of COVID-19 to
develop rules to protect us better from global pandemics and to improve global
responses.

e Nuclear weapons: We need to update the rules for the development, control and non-
proliferation of these ultimate weapons of mass destruction.

e Cybersecurity: A new area of great risk, and there’s a pressing need to develop global
rules of the road to protect security, economic prosperity, and privacy.

e Human rights: We need to update and enforce minimum international standards in the
way governments treat their own people, treat aliens and refugees, treat prisoners of
war, and others.

e Crisis management: We have an urgent need to update rules of the road for managing
military crises to prevent unwanted and disastrous escalation of military conflict that
can occur even from a military accident.

My point in listing these eight examples is to underscore that agreed-upon law and rules of
the road are greatly needed to provide a firmer foundation to achieve and maintain greater
international stability and progress. This is not an easy terrain for national leaders and
diplomats, because of different interests as well as shared interests. Competition is inescapable,
and that is one reason we need rules to provide boundaries to the competition. Just as we need
rules as boundaries to competition in sports and competition among domestic economic entities,
we need rules and boundaries to constrain and guide international relations in many arenas.



I recognize that in the real world, power, not law or rules of the road, will sometimes play the
decisive role in international affairs. But I am convinced that one of the greatest challenges in the
period ahead is for people and nations to work to expand the realm in which international matters
are in fact constrained by law and rules of the road, and for nations to comply with these laws
and rules.

Law schools need to give more attention to these international dimensions of the law in
courses taught and in scholarship produced. Every good law school around the world is working
to address this need. And the world has noticed that, in proposing to “build a rule of law system
with Chinese characteristics,” China has emphasized the need to “strengthen the cultivation of
foreign-related legal talents.” Peking University Law School has been a leader in doing this
within China. Your faculty has many experts on foreign-related legal studies involving
comparative law and international law, and you have a variety of Centers and Institutes that
focus on these matters, including the PKU Institute of International Law, PKU Joint Center
for China—U.S. Law and Policy Studies, PKU-Yale Joint Research Center for Law and Policy,
PKU Center for International Intellectual Property Law, and PKU Center for WTO Law Study.
Peking University Law School also has Global Partnerships of various forms with many law
schools around the world. And of course, Peking University Law School is the leading Chinese
law school with a Global Faculty from around the world—Ileading global scholars who have a
genuine relationship with your Law School, who personally visit regularly, who have friends on
your faculty, who enjoy speaking with the students here, and who, in this book, demonstrate to
everyone the seriousness of our commitment to cooperation and collaboration with your law
school over the years.

I1. Lawyers as Leaders

Thus far I have emphasized the ways that law is, or can be, the foundation of a well-ordered,
prosperous, and stable domestic society and, increasingly, needs to be the foundation of a well-
ordered, prosperous and stable world.

Now I want to address the role of lawyers—and the ways that lawyers are, or can be, major
leaders in their societies and in this era of globalization.

Lawyers have long been major leaders in American society. Here are some interesting facts
about the roles of lawyers as leaders in the United States and in American history that you may
not be aware of. Many of the leaders of the American Revolution against Great Britain in the
18™ century, such as Thomas Jefferson and John Adams, were lawyers—and the grievances that
our Revolutionaries had with the British were largely framed as legal injustices in our
Declaration of Independence—legal injustices that could not be settled peacefully but required a
revolution. The first years of our country’s history after our successful Revolution were also
greatly shaped by lawyers. The U.S. as a country was literally created by a legal document—our
Constitution, and that Constitution was largely drafted by lawyers. Of course, George
Washington, the President at the time, was not a lawyer. But his Vice President, John Adams,
was a lawyer. And his two main Cabinet ministers were both lawyers—Alexander Hamilton as
Secretary of the Treasury (our Minister of Finance) and Thomas Jefferson as Secretary of State
(our Minister of Foreign Affairs). Hamilton is probably the least well known of our Founding




Fathers in China, but he is the founder of the basic institutions of the U.S. economic system—our
national bank and our trade system. And the lawyer Abraham Lincoln was the leader who saved
our country’s political system during our Civil War in the 19" century, and who eliminated our
country’s greatest legal and moral injustice, slavery.

The central role of lawyers as leaders is hardly limited to the United States’ past. Up to the
present day, lawyers have played a huge role not only as leaders in our government system, but
also in business, in academia, and in civil society—in every aspect of American life. For
instance, 27 of the 44 U.S. presidents, including the incumbent president, have been lawyers. In
the current Administration, lawyers serve in leadership roles in multiple U.S. federal government
agencies concerning various policy areas, including diplomacy, commerce, public health,
homeland security, agriculture, housing and urban development, energy, and trade. These are not
“legal” jobs. They may have a legal component, but they mainly concern policy-making.

Lawyers obviously are not the only people who are good leaders—a lot of lawyers would make
terrible leaders—but lawyers do have certain advantages when it comes to leadership. That is in
part because law itself pervades so many fields in government, in the private sector, and in civil
society. And in part it is because law is so often implicated by the major decisions that leaders
have to make.

But lawyers also have advantages because of the way they have been trained to think, and
because of the skill set they tend to develop, a skill set that prepares the best lawyers to be
effective leaders. Lawyers tend to have excellent analytic skills; to understand how institutions
work; to have experience in solving problems; to have been trained at least to think about
“fairness”’; to have the ability to be persuasive and thus to bring other people along. And lawyers
have usually been exposed to a broad range of policy issues that leaders must address because
legal issues tend to cut across so many fields of social activity.

Of course China has different traditions related to law and lawyers. But I am confident that, as
law becomes more important in China, the leadership roles of lawyers will grow significantly.
The very best law schools in China, including the Peking University Law School, should
therefore give more and more attention to training their students to be leaders, not only to be
excellent day-to-day legal practitioners. My law school at Yale University prides itself on
training people for leadership, and we are proud of how many of our graduates play leadership
roles in American government and American society. Peking University’s Law School should
develop in a similar direction. The concept of leadership is broad, and certainly includes leading
legal practitioners who lead major law firms, or who handle the toughest and most novel legal
problems and are leaders in coming up with innovative solutions. Law schools can easily train
experts who solve legal problems. But legal training at the best law schools in China should be
preparing graduates for the other leadership roles that graduates of the best law schools can play
in their careers—Ileaders in government, in business, in academia, and in other fields, leaders in
advancing necessary reforms both within China and around the world.

To do this, legal education will have to evolve and change. Law schools will have to include
more courses that address the policy issues that intersect with law, and will have to address more
international issues. Law schools will have to add new skills and wider expertise to the tool kit



that students take with them when they graduate from law school. Law schools will have to do
more to encourage students to innovate. And law schools will have to create and nurture an
expectation among students that they indeed are potential leaders.

So in concluding this “Preface,” I would like to address a few words explicitly to the students
who might be reading this book. You are at the “Preface” of your careers. One thing I hope you
take away from this book is that you can be leaders.

Leadership begins with the aspiration to be a leader in one’s own field. Of course we all have
multiple goals in life, but I hope that your goals include becoming someone who contributes as a
leader to your country and to globalization—using your legal skills of analysis, persuasion, and
problem solving, and your knowledge of law, to help your country develop in the best way
possible and help to make our shared planet more prosperous, sustainable, and peaceful.

Your country is changing as rapidly as any country has ever changed in world history. And so,

as young lawyers, you’ll have what is truly a very rare chance in human history—to make a large
difference at a time of major changes within your country, and even around the world.
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