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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Fed. R. App. P. 26.1 and 29, proposed amicus New England First 

Amendment Coalition certifies as follows: 

New England First Amendment Coalition 

The New England First Amendment Coalition (NEFAC) is the region’s 

leading advocate for First Amendment freedoms and the public’s right to know about 

government. NEFAC is a non-partisan and non-profit 501(c)(3) corporation 

organized and existing under the laws of the Commonwealth of Massachusetts.  In 

collaboration with other like-minded advocacy organizations, NEFAC works to 

advance understanding of the First Amendment and right-to know issues throughout 

the region and across the world.  It has no parents, subsidiaries, or affiliates that have 

any outstanding securities in the hands of the public, has no publicly held stock, and 

no publicly held company owns 10% or more of its stock. 
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Pursuant to Federal Rule of Appellate Procedure 29(a)(3) and Local Rule 

29.1, proposed amici curiae First Amendment Scholars and Advocates respectfully 

move for leave to file an amicus brief in support of Plaintiff-Appellant and 

reversal.  In support of this motion, proposed amici state as follows: 

1. Proposed amici are First Amendment scholars and advocates with 

deep experience teaching, writing about, and litigating First Amendment issues 

like those presented in this appeal, and their academic and professional 

backgrounds provide them with unique perspectives and experiences that go 

beyond those of the parties.  See Marie K. Pesando, Appointment and Appearance 

of Amicus by Leave of Court, 4 Am. Jur. 2d Amicus Curiae, § 3 (May 2025). 

2. Biographical information on the proposed amici First Amendment 

scholars, who are participating in their individual capacities and not as 

representatives of the institutions with which they are affiliated, is as follows: 

Ashutosh Bhagwat, Boochever and Bird Distinguished Professor of Law, 

University of California, Davis School of Law; Alan K. Chen, Thompson G. 

Marsh Law Alumni Professor, University of Denver Sturm College of Law; Craig 

B. Futterman, Clinical Professor of Law, University of Chicago Law School; 

Kristen Harrison, Richard Cole Eminent Professor, University of North Carolina at 

Chapel Hill, Hussman School of Media and Journalism; Kathy Kiely, Lee Hills 

Chair in Free Press Studies, University of Missouri School of Journalism; Gregg P. 
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Leslie, Professor of Practice and Director, First Amendment Clinic, Arizona State 

University Sandra Day O’Connor College of Law; Gregory P. Magarian, Thomas 

and Karole Green Professor of Law, Washington University in St. Louis School of 

Law; Justin Marceau, Brooks Institute Faculty Research Scholar of Animal Law 

and Policy, Professor of Law, University of Denver Sturm College of Law; Helen 

Norton, University Distinguished Professor and Rothgerber Chair in Constitutional 

Law, University of Colorado School of Law; Marisa Porto, Knight Chair in Local 

News and Sustainability, University of North Carolina at Chapel Hill, Hussman 

School of Media and Journalism; Amanda Reid, Associate Professor, University of 

North Carolina at Chapel Hill, Hussman School of Journalism and Media; Victoria 

Smith Ekstrand, Professor, University of North Carolina at Chapel Hill, Hussman 

School of Media and Journalism; Erik Ugland, Associate Professor, College of 

Communication, Marquette University. 

3. Proposed amici New England First Amendment Coalition is the New 

England region’s leading advocate for First Amendment freedoms and the public’s 

right to know about government. 

4. The instant appeal presents important questions of free expression and 

public discourse, and the Court’s ruling on them will have a significant effect on 

the ability of individuals in the Second Circuit to engage in the expressive activity 

of recording without fear of reprisal.  Proposed amici are united in their belief that 
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the First Amendment protects the act of recording in public spaces.  Accordingly, 

the proposed amici curiae brief outlines the doctrinal and jurisprudential 

frameworks that support the existence of a right to record in public, details the First 

Amendment interests that such recording effectuates, and explains the significant 

chilling effect created by the current environment of legal uncertainty in this 

Circuit.  The proposed brief also explains why the decision to suppress Plaintiff-

Appellant’s recording by the district court was inconsistent with a robust body of 

privacy law in this Circuit, suggesting that qualified immunity is inappropriate. 

5. The proposed brief does not duplicate the arguments made in the brief 

on the merits filed by Plaintiff-Appellant. And proposed amici respectfully submit 

that their brief will aid the appellate panel as it considers this appeal. 

6. Counsel for proposed amici sought consent of the parties to file this 

brief without need for leave of court. Plaintiff-Appellant consents to the filing; 

Defendants-Appellees do not. 

7. No party or its counsel had any role in authoring this brief. No person 

or entity—other than amici and their counsel—contributed money to fund the 

preparation of this brief. 

8. A copy of the proposed brief is attached as Exhibit A.   

For all the foregoing reasons, proposed amici respectfully request that this 

Court grant leave to file the attached brief for the Court’s consideration.    
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Dated: August 18, 2025 
Respectfully submitted, 
 
  /s/ Tobin Raju         
Tobin Raju 
  Counsel of Record 
Stacy Livingston 
David A. Schulz 
MEDIA FREEDOM & INFORMATION  

ACCESS CLINIC 
YALE LAW SCHOOL1 
127 Wall Street 
New Haven, CT 06511 
(203) 436-5836 
tobin.raju@ylsclinics.org 
 
Counsel for First Amendment  
Scholars and Advocates  
as Proposed Amici Curiae  

 

 
1 This motion does not purport to offer the institutional views of Yale Law School, 
if any.  
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CORPORATE DISCLOSURE STATEMENT

Pursuant to Fed. R. App. P. 26.1 and 29, amicus New England First Amendment

Coalition certifies as follows:

New England First Amendment Coalition

The New England First Amendment Coalition (NEFAC) is the region's

leading advocate for First Amendment freedoms and the public's right to know about

government. NEFAC is a non-partisan and non-profit 501(c)(3) corporation

organized and existing under the laws of the Commonwealth of Massachusetts. In

collaboration with other like-minded advocacy organizations, NEFAC works to

advance understanding of the First Amendment and right-to know issues throughout

the region and across the world. It has no parents, subsidiaries, or affiliates that have

any outstanding securities in the hands of the public, has no publicly held stock, and

no publicly held company owns 10% or more of its stock.
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INTEREST OF AMICI l

Amis are scholars and advocates who focus on issues of free expression, the

free press, and democratic self-governance. Amici, identified in the Addendum,

have an interest in ensuring robust protections for activities that implicate core First

Amendment values and in safeguarding those protections as technological advances

enable new modes of communication and public discourse. While Amis may

sometimes differ in their views about the proper interpretation of the First

Amendment, all agree that it protects the act of recording in public and urge this

Court to recognize that right.

SUMMARY OF ARGUMENT

Recording directly advances core First Amendment values. It facilitates

public discourse, promotes democratic accountability, and advances the pursuit of

truth by enabling individuals to document and easily share information on matters

of public concern. It is no surprise, then, that every circuit to have resolved the

question now before this Court the First, Third, Fourth, Fifth, Seventh, Eighth,

Ninth, Tenth, and Eleventh has recognized that the First Amendment protects the

act of recording, at least in the context of recording police activity in public.

1 No party or its counsel had any role in authoring this brief. No person or entity
other than amis curiae and their counsel contributed money to fund the
preparation or submission of this Brief. Amis seek leave to file this brief under
Federal Rule of Appellate Procedure 29(a)(2).

1
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While the reasoning of these nine sister circuits in recognizing a First

Amendment right to record has varied, this simply reflects the multiple First

Amendment interests implicated by the act of recording. Recording warrants

protection as an essential precursor to speech, it is often expressive in its own right,

and it facilitates the right to gather and disseminate information. Each of these

functions falls independently within the sphere of activity the First Amendment

protects. Together, these three functions strongly support and clearly establish

First Amendment protection for the act of recording in public.

By joining its sister circuits in recognizing such a right, this Court can

vindicate the important First Amendment interests at stake and end the chilling

impact of the ongoing uncertainty here, in the communications capital of the nation.

Without a clear statement from this Court, those who wish to exercise the right to

record in public face a difficult choice: forego their expressive activity or risk arrest.

Meanwhile, uncertainty empowers officers who view recording (and the

concomitant public scrutiny) as a nuisance. It enables them to turn away, punish,

and even arrest those who exercise their right to record, notwithstanding the

constitutional protection afforded that right in other circuits and the state law

protections afforded in this one.2

2 Conn. Gen. Stat. § 52-571j(b) (2015), N.Y. Civ. Rights L. § 79-p(2) (2020).

2
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Like other First Amendment-protected activities, the act of recording can

sometimes present difficult balancing and line-drawing questions. This case,

however, presents none. Mr. Massimino recorded only content that was visible to

all passersby from the public sidewalk where he stood. The government has no valid

interest in suppressing such recording, done safely and temporarily from a public

place. When more complex situations do arise, existing First Amendment doctrine

will provide carefully calibrated tools to allow future courts to ensure restrictions are

narrowly tailored and properly assess interests on both sides of the camera lens.

ARGUMENT

1. THE FIRST AMENDMENT PROTECTS THE RIGHT TO RECORD
IN PUBLIC LOCATIONS

A. Recording Serves Important First Amendment Interests

The protections of the First Amendment advance core values of our

democratic society. The guarantee of free speech facilitates public discourse,

makes possible democratic accountability, furthers the search for truth in the

"marketplace of ideas," and safeguards expression essential for individual growth

and autonomy. McCuIIen v. Coakley, 573 U.S. 464, 476 (2014), Nat? Elec. Mfrs.

Ass 'n v. Sorrell, 272 F.3d 104, 114 (2d Cir. 2001), Robert Post, Participatory

Democracy and Free Speech, 97 Va. L. Rev. 477, 478 (2011). Each of these core

purposes is served by the act of recording in public.

3
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1. Facilitating public discourse.

Video recordings have long played an instrumental role in shaping and

informing public dialogue particularly when it comes to policing. See, et. , Jocelyn

Simonson, Copwatching, 104 Calif. L. Rev. 391, 408 (2016). The 1991 video of

Rodney King being beaten by Los Angeles police officers profoundly shifted public

perceptions of law enforcement and marked the beginning of a new era of

empowerment for citizens exposing police misconduct. More recently, the3

recording of George Floyd's murder in 2020 galvanized public attention, catalyzing

national protests and a renewed discourse on racial justice and police accountability.

The power of video to shape and advance public discourse extends well

beyond policing. Examples abound of bystanders recording and disseminating

important, accurate information as an event of great public significance is

unfolding the Miracle on the Hudson in 20094 and the Boston Marathon Bombing

in 2013,5 to name just two. Indeed, citizen bystanders, through "[s]erendipitous

amateur image capture," frequently document incidents that might otherwise remain

hidden from public view. Seth F. Kramer, Pervasive Image Capture and the First

Jon Schuppe, Rodney King Beating 25 Years Ago Opened Era of Viral Cop
Videos, NBC News (Mar. 3, 2016) [https://perma.cc/TMX7-LT6S?type=image].

4 David Shedder, Today in Media History: 2009 Hudson River erasn-landing
proto sent with Twitter, Poynter (Jan. 15, 2015) [https://perma.cc/KX4U-CEF3].

5 Matt Stroud, In Boston Bombing, flood of digital evidence is a blessing and a
curse, CNN (Apr. 18, 2013) [https://perma.cc/LH5E-L9T7].
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Recordings of peaceful protests, public hearings, and even natural disasters

have all played a central role in providing the public with unfiltered, first-hand

accounts. For example:

Video footage from the 2016 Standing Rock protests helped elevate
national attention to environmental justice and Indigenous sovereignty,6

Livestreamed coverage of the January 6 riots provided the public with
real-time documentation of that historic attack on democratic institutions
and later helped law enforcement identify rioters,7 and

Citizen recordings during California wildfires offered timely on-the-
ground perspectives, often capturing local conditions and developments
that were inaccessible to traditional media.8

In each case, the ability of individuals to record what they witnessed played a

critical role in informing the public and fostering national dialogue.

2. Enabling democratic accountability.

By shifting power from the government to its citizens, modern video

recording also plays a vital and often irreplaceable role in promoting democratic

6 Joshua Barajas, Police deploy water hoses, tear gas against Standing Rock
protestors, PBS News (Nov. 21, 2016) [https://perma.cc/3EF4-CHVV].

7 Darrell M. West, Digital fingerprints are dent/ing Capitol rioters, Brookings
(Jan. 19, 2021) [https://permacc/T353-KBKZ].

8 Shana Gillette et al., Citizen journalism in a time of erisis: lessons from
California wildfires, 17 Elec. J. Commc'n 1, 2 (2007) [https://perma.cc/SY4H-
YWXB].
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