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INTRODUCTION 

This Appeal concerns the Markley Group’s (“Markley”) most recent plans to expand the 

operation of its Data Center in a residential neighborhood inside a State-designated 

Environmental Justice population in Lowell, Massachusetts. Appellant Residents of Lowell 

(“Residents”) appeal Markley’s July 3, 2025 Plan Approval to increase the number of its diesel-

fueled emergency generators and operate 16 cooling towers at the Data Center. That Plan 

Approval would be Markley’s third in a span of two years, expanding the Data Center’s network 

of diesel generators from seven before November 2023 to 27 today. These generators emit 

various air contaminants such as Nitrogen Oxides (“NOx”), Carbon Monoxide (“CO”), and 

Particulate Matter (“PM”) into the air that Residents breathe in daily. The generators, alongside 

the Data Center’s accompanying cooling towers, air conditioning units, and other equipment, 

also emit near-constant sound at varying times, frequencies, and intensities, disrupting Residents’ 

sleep and their enjoyment of their homes and neighborhood during waking hours.  

Markley has not been a good neighbor in this Environmental Justice community. As the 

responsible agency, the Massachusetts Department of Environmental Protection (“MassDEP”) 

has not held Markley to account. Left with little other choice, Residents collectively bring this 

Appeal to themselves hold Markley accountable to the law. Presently before OADR are Markley 

and MassDEP’s (collectively, “Respondents”) Motions for Summary Decision. Residents submit 

this combined brief in opposition to Respondents’ Motions. 

Respondents’ Motions for Summary Decision fail for a host of reasons. First, 

Respondents raise a specious challenge to issue exhaustion disguised as a jurisdictional challenge 

to Residents’ standing. The Presiding Officer already determined in the August 27, 2025 Ruling 

and Order that Residents have standing to pursue this Appeal as aggrieved persons who directly 

participated in the provided public comment procedure. Under MassDEP’s regulations, nothing 

more is required to confer standing on Residents to pursue this Appeal. In arguing otherwise, 

Respondents read into standing a limitation found nowhere in the regulations that would limit a 

party to appealing only the issues raised in their own comments. Such a limit contradicts not only 
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the plain language of the regulations but also an unbroken line of authorities that long ago settled 

that a litigant may pursue on appeal issues raised in another person’s timely comment. Because 

timely comments by Residents and other commenters amply noticed MassDEP of the specific 

defects pursued in this Appeal, each of the issues underlying Residents’ claims were exhausted.   

Second, Respondents fail to meet their burden on summary decision because they do not 

present competent evidence to demonstrate the absence of a genuine dispute of material fact. The 

affidavit submitted by Markley in support of its Motion served only to introduce a subset of 

compiled documents submitted to MassDEP during the public comment period. Meanwhile, 

MassDEP’s sole affidavit is replete with unqualified, conclusory opinion testimony on ultimate 

issues, which, under MassDEP’s adjudicatory proceeding rules and the Massachusetts Rules of 

Evidence, must be disregarded.  

Third, Residents’ expert witnesses are qualified to testify on the issues in dispute in this 

Appeal. Each of Respondents’ arguments otherwise fail. Residents’ expert witness need not be 

experts in Massachusetts law to qualify as experts in this forum; the role of experts is to supply 

opinions on factual questions to which the law is applied. Residents’ expert witnesses also 

cannot be disqualified for not yet having gathered facts through site visits or sampling at the Data 

Center. By virtue of their stated opposition to it, Respondents are well aware that Residents have 

twice requested to take discovery, including by conducting a site visit to take acoustical and 

other relevant samples. Finally, summary decision is not the proper stage at which to assess 

expert qualifications. The appropriate stage at which to question expert witness qualifications 

and the probative value of testimony is the adjudicatory hearing—at which the Presiding Officer 

will take into account all pre-filed and oral testimony and other evidence to reach his decision.  

Fourth, Respondents fail to clear the hurdle of showing the absence of a genuine dispute 

of material fact on each of Residents’ eight claims. There are numerous factual disputes as to 

whether MassDEP complied with State law mandating meaningful involvement of 

Environmental Justice populations in the Plan Approval process, including through transparency, 

public comment and engagement, and language access. Respondents also incorrectly assert that 
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the Data Center is an Existing Facility rather than a New Facility that would necessarily require a 

cumulative impacts assessment. Even it were an Existing Facility under the regulations, 

Respondents fail to show the lack of factual disputes as to whether a cumulative impacts analysis 

is required. Respondents furthermore fail to show a lack of genuine factual disputes as to 

whether MassDEP’s failure to consider alternative sources of energy in the Application was 

improper; whether the threshold for review under the Massachusetts Environmental Policy Act 

(“MEPA”) is met; whether Respondents improperly excluded the cooling towers from Plan 

review; whether the expanded Data Center will comply with noise pollution regulations; whether 

additional permit conditions are warranted in the Plan Approval; and whether Markley violated 

MassDEP’s regulations by misrepresenting the extent of its diesel generator installations. 

Because Respondents fail to meet their burden of showing the absence of genuine 

disputes of material fact, and because Respondents’ legal arguments also fail, their Motions for 

Summary Decision should be denied and Residents’ claims heard on a fully developed record. 

FACTUAL AND PROCEDURAL BACKGROUND 

A. The Piecemeal Expansion of Markley’s Data Center into an Overburdened 

Environmental Justice Community  

The Data Center sits between two dense residential neighborhoods in Lowell, 

Massachusetts—the Sacred Heart neighborhood extending from Hale Brooks south of the facility 

and Back Central on the north side. Affidavit of Jacob Fortes (“Fortes Affidavit”) at ¶ 8. Sacred 

Heart and Back Central are home to very racially, ethnically, linguistically, and religiously 

diverse communities. Id. ¶ 10. Both neighborhoods have been designated by the State of 

Massachusetts as Environmental Justice populations on account of their high percentage of 

minority residents. Id. ¶ 8. For instance, the residential population in the census tract in which the 

Data Center sits is 65% minority, and 15% of households are linguistically isolated. Id. ¶ 9. Both 

neighborhoods have large populations of residents who speak predominantly Portuguese or 

Spanish, and Back Central has a Cambodian community whose members speak predominantly or 

exclusively Mon-Khmer. Id. ¶ 10. The neighborhoods are also disproportionately burdened by 
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air pollution and other environmental stressors. The Sacred Heart census block that houses the 

Data Center, for instance, ranks in the 97th percentile for nitrogen oxide emissions, the 63rd 

percentile for diesel particulate matter emissions, and the 97th percentile for traffic proximity. 

Affidavit of Stephanie Safdi (“Safdi Affidavit”) at ¶ 4. 

From 1939 until it closed in 1997, the Prince Pasta Company factory at 2 Prince Way was 

a major employer of workers residing in Lowell and a major source of pride for the community, 

which came to be known as “Prince Spaghettiville.” Fortes Affidavit at ¶ 15. In 2015, the 

Markley Group, LLC began seeking site plan approval from the City of Lowell to convert the 

former factory into a data center. Id. ¶ 16. Markley first obtained site plan approval from the 

Lowell Planning Commission in 2015, followed by approval by the Lowell City Council in 2016. 

Id. ¶ 17. Alongside this approval, Markley obtained a 20-year tax break from the City, estimated 

to save the company $77 million on property and corporate taxes, in exchange for a commitment 

to filling at least 25% of its workforce with local hiring. Id. ¶ 18. As of April 2025, however, 

Markley was only employing seven workers from Lowell. Id. ¶ 24; Safdi Affidavit, Ex. 9 at 1.  

With the recent uptick of artificial intelligence and ensuing growth in demand for data 

center services, Markley has sought to significantly expand its data processing and storage 

capacity at the Data Center and to concurrently expand its power and cooling infrastructure to 

support this growth. Id. ¶¶ 21-29; Safdi Affidavit, Ex. 5 at 5 (April 28, 2025 Air Quality Impact 

Analysis submitted by Markley informing MassDEP that “[g]iven the uptick in the use of 

Artificial Intelligence (AI), Markley is increasing its client’s data capacity, and the Lowell data 

center is accelerating their plans to add more backup power”). Initially, Markley had approval to 

operate seven diesel generators as a backup power source at the facility. Fortes Affidavit at ¶ 23. 

In November 2023, Markley obtained plan approval NE-22-016 to install and operate an 

additional four diesel generators, for a total of 11. Id. On June 27, 2024, Markley submitted an 

application for an Air Quality Comprehensive Plan to MassDEP to install and operate eight new 

3,000 kW diesel engine generators, to replace two generator units covered by a prior plan 

approval, to install an fourteen new cooling towers on the east side of the facility, and to operate 
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a total of 16 cooling towers to support data processing. Id. ¶ 24 & Ex. 3. Alongside its 

application to MassDEP, Markley submitted an application to the City for Site Plan Review of 

continued redeveloped of the Data Center to add nine modular chiller units, the four new diesel 

generators, and additional electrical infrastructure. Id. ¶ 25.  

While an appeal of Markley’s prior 2024 comprehensive plan application was still 

pending, Markley filed its instant Application for a new superseding Air Quality Comprehensive 

Plan with MassDEP on April 28, 2025. Id. ¶ 29; Safdi Affidavit, Ex. 9. Through the instant 

application, Markley seeks air quality plan approval to install an additional eight Caterpillar 

3615E 3,000 kW diesel generators, to operate a total of 27 diesel generators, and to operate 16 

cooling towers. Fortes Affidavit ¶ 29; Safdi Affidavit, Ex. 9.  

On May 15, 2025, a notice for a 30-day public comment period on the proposed plan was 

posted on MassDEP’s website. Fortes Affidavit ¶ 29. MassDEP did not hold or attend public 

meetings on the application. However, on April 28, 2025, Markley hosted a listening session on 

the proposed plan at the Joseph G. Pyne Arts Elementary School in Lowell. Id. ¶ 30. During the 

meeting, Sacred Heart and Back Central residents informed Markley about their experiences and 

concerns with noise, air pollution odors, cooling tower mist, dust, and other impacts of its 

operations. Id. ¶ 32. Residents were met with dismissive responses by Markley executives who, 

for instance, told residents that they would “put a windsock in the on the building so you can see 

which way the wind is blowing.” Id.  

The question-and-answer format of the meeting led residents to believe that their 

comments would be considered part of the record of the plan review. Id. ¶¶ 33-34 & Ex. 5. On 

June 14, 2025, Appellant Resident Jacob Fortes accordingly sent an email to MassDEP employee 

Edward Braczyk requesting a two-week extension of the public comment period to allow 

residents to register their concerns directly with MassDEP, as the June 2 meeting had created 

confusion among residents regarding the required manner for public participation. Id. ¶ 34 & Ex. 

5. Mr. Fortes also informed MassDEP that Markley, at the City Council’s request, was holding a 

Data Center tour for the City and residents on June 16 and that residents should be given the 
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opportunity to register concerns that arise from the tour with MassDEP within the public 

comment period, which was scheduled to close earlier that day. Id. Mr. Braczyk did not respond 

to the email until June 23, 2025, a week after the scheduled close of the comment period. Id. ¶ 35 

& Ex. 6. Mr. Braczyk’s email summarily denied the request. Id. On June 16, 2025, several 

Appellant Residents participated in the Data Center tour hosted by Markley. Id. ¶ 36. Neither 

Markley nor MassDEP advertised or posted public notice of the tour. Id. Both the June 2 

listening session and the June 16 meeting were held only in English. Id. ¶¶ 30, 37.  

Markley’s expansion in operations has swelled noise emissions, air pollution emissions, 

dust, odors, and other environmental stressors experienced by Sacred Heart and Back Central 

residents. Id. ¶¶ 6, 32, 39-47. For instance, residents whose homes abut the Data Center 

experience near constant noise from Markley’s operations, including inside their homes. Id. ¶ 39. 

Noise-emitting equipment includes air conditioning units, diesel generators, condensers, water 

towers, and flatbed chillers. Id. ¶ 40. The noise is so loud that it can sound like a jet engine, even 

from properties and streets outside the facility perimeter. Id. ¶ 42. Noise is particularly high at 

Oliveria Park, a City-owned public park and ballfield at the northwest edge of the Data Center 

property. Id. ¶¶ 11, 45 & Ex. 7. Residents have also expressed mounting concerns about the 

spread of Legionnaire’s Disease from mist emitted by Markley’s cooling towers, which coats 

homes and properties around the facility (Safdi Affidavit, Ex. 3 (Compiled Public Comments on 

Application # 25-AQ02F-0001-APP (“Compiled Comments”)) at 5, 7, 13); emissions of 

particulate matter and other toxic air contaminants from the diesel generators, as well as from 

dust piles on Markley’s property (id. at 6-7, 13-14, 20); odors (id. at 5-6); risk of fuel leaks from 

fuel stored at the Data Center (id. at 6); and cumulative threats to the health and welfare of 

residents in these already overburdened communities (see generally id.; Fortes Affidavit ¶ 12).  

B. MassDEP’s Contested Approval of Markley’s Proposal for Continued 

Expansion  

On July 24, 2025, eleven named residents of Lowell, Massachusetts, referred to 

collectively as the Residents group “Honest Future for Lowell,” filed a Notice of Claim / Request 
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for an Adjudicatory Hearing (“Appeal”) with the Office of Appeals and Dispute Resolution 

challenging MassDEP’s approval of the Plan. Each of the eleven originally named Residents 

resides at an address either immediately adjacent to the facility or within approximately one mile 

of the facility. Appeal at 2. Six days later, Markley filed, and MassDEP joined, a motion to 

dismiss the Appeal on the sole ground that Honest Future for Lowell lacked standing to pursue 

the appeal as a ten persons group. On August 27, 2025, the Presiding Officer denied the motions 

in part, holding that eight named Resident Appellants have standing to jointly bring the appeal as 

aggrieved persons. The Presiding Officer also ordered Residents to file a memorandum 

identifying the expert witnesses they plan to call at the adjudicatory hearing, their credentials, 

and a summary of their anticipated testimony.  

  On October 1, 2025, Residents timely filed the Memorandum on Witnesses and 

Additional Evidence Production, as ordered. In this Memorandum, Residents outlined an 

extensive list of expert and lay witnesses they plan to call at the evidentiary hearing, the 

credentials and experience to support that testimony, and the scope of testimony relevant to each 

of Residents’ claims in this Appeal. Residents similarly set forth their plans to produce additional 

evidence, including through discovery, to be introduced at the adjudicatory hearing.  

After securing an extension of their time to respond to Residents’ Memorandum, Markley 

and MassDEP filed separate Motions for Summary Decision on October 22, 2025. The following 

week, Residents moved for a 45-day continuance of their time to respond to allow for affidavits 

to be produced and discovery to be taken pursuant to 310 CMR 1.01(3)(d) and 1.01(11)(f). 

Residents therein reasserted their request to take discovery and proposed to issue a first set of 

requests narrowly tailored to their response to the Motions for Summary Decision to allow for 

the fair and efficient resolution of the pending Motions. On November 14, 2025, the Presiding 
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Officer denied the request for discovery and extended Residents’ response deadline 21 days to 

November 26, 2025 to account for the medical leave of Residents’ counsel.1 

STANDARD OF REVIEW 

The MassDEP Adjudicatory Proceeding Rules, 310 CMR 1.01(11)(f), govern review of a 

motion for summary decision in this forum. Under the Rules, the party moving for summary 

decision bears the burden to show, with competent evidence, the absence of a genuine dispute of 

material fact and that the moving party is entitled to a final decision as a matter of law. Matter of 

SEMASS Partnership, OADR Docket No. 2012-015, 2013 WL 3196118 *4 (June 18, 2013); see 

generally 310 CMR 1.01(11)(f). The evidence the movant may use to make this showing 

includes affidavits, responses to discovery requests, and any admissions on file. Matter of 

Kaitbenski, et al., OADR Docket No. 99-015, 2000 WL 492830 *4 (Mar. 10, 2000). The party 

opposing the motion need only present evidence of a genuine issue of material fact “if the motion 

is properly made and supported.” Id. at **4-5. If the movant fails to carry its burden to show the 

absence of a genuine dispute of material fact through competent evidence, its motion must be 

denied, “regardless of the content of the opposing party’s papers.” Id. at *4 (quoting Matter of 

Brown, OADR Docket No. 98-036, 1999 WL 74239 **7-8 (Jan. 5, 1999)). 

The standard for summary decision in this forum mirrors the standard governing 

summary judgment in state court. Matter of Michael Gleason, OADR Docket No. WET-2017-

019, 2019 WL 8883856 *5 (Dec. 4, 2019); Kaitbenski, 2000 WL 492830 at *4. Under this 

standard, the Presiding Officer views the evidence “and draws all reasonable inferences in the 

light most favorable to the nonmoving party” and grants summary decision only when the 

moving party establishes that they are entitled to judgment as a matter of law based on 

undisputed facts. Premier Capital, LLC v. KMZ, Inc., 464 Mass. 467, 473-74 (2013). A motion 

for summary decision must be denied either where the moving party fails to carry its initial 

 
1 Residents explained in their motion for continuance that counsel from Alternatives for 

Communities & Environment would be out on medical leave until December 2, 2025 and sought 

a continuance until counsel’s return.  
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burden to show the absence of a genuine dispute on all material facts or where the opposing 

party establishes on response the existence of a genuine dispute for evidentiary hearing or trial. 

See Drakopoulos v. U.S. Bank Nat. Ass’n, 465 Mass. 775, 778 (2013). 

The Presiding Officer reviews MassDEP’s plan approvals de novo, extending no 

deference to MassDEP’s findings of fact or conclusions of law. Matter of City of Boston Pub. 

Works Dept. Long Island Bridge Reconstruction Project Locus: Quincy/Boston, OADR Docket 

No. 2023-054, 2024 WL 5398366 *10 (Nov. 7, 2024) (Presiding Officer’s review “is anew 

irrespective of what MassDEP determined previously”). Under de novo review, the Presiding 

Officer adjudicates the appeal independently, unbound by and without extending deference to 

MassDEP’s “prior orders or statements [in the case].” Matter of John Soursourian, OADR 

Docket No. WET-2013-028, 2024 WL 2996120 *11 (June 13, 2024). Likewise, as Respondents 

concede (MassDEP Br. at 4), the Presiding Officer owes MassDEP no deference to an 

interpretation of a statute or regulation it administers that is arbitrary, unreasonable, or 

inconsistent with the plain terms of the governing statutory and regulatory requirements. Matter 

of Prysmian Group, OADR Docket No. 2024-006, 2024 WL 4920921 *3 (Aug. 26, 2024). 

ARGUMENT 

I. Residents Have Settled the Question of Standing in this Appeal and Have Fully 

Exhausted their Claims  

Both MassDEP and Markley contend that an aggrieved person has “standing” on appeal 

only to assert issues the person themselves raised in a written comment. They are wrong. The 

Presiding Officer has already determined that Respondents have standing to bring this Appeal. 

Respondents seem to have in mind the separate question of issue exhaustion, though they 

misread the doctrine. Because Residents’ claims were fully exhausted by timely public 

comments that put MassDEP on notice of each of the challenged defects, Residents must be 

heard on the merits of their claims. 

A. Respondents confuse standing with issue exhaustion to improperly read 

novel limitations into an aggrieved person’s right to take an appeal. 
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MassDEP and Markley both argue that an aggrieved person has “standing” on appeal 

only to assert issues the person themselves raised in a timely submitted public comment. 

Respondents are wrong. Respondents conflate the issue of standing—which has been settled in 

Residents’ favor—with issue exhaustion.2 The former, standing, is governed by 310 CMR 

7.51(g), which establishes public rights to request an adjudicatory hearing on MassDEP’s air 

quality permit decisions under chapter 7.00. Under this provision, persons who are not the 

applicant or a ten persons group have the right to bring an appeal so long as they are: (1) “[a]n 

aggrieved person” and (2) “submitted written comments in accordance with 310 CMR 

7.51(1)(d), where applicable.” 310 CMR 7.51(g)(2); see also 310 CMR 7.51(d). The Presiding 

Officer’s August 27 Ruling and Order already held that both prongs are met for the eight Lowell 

Residents, who thus “have standing to appeal the Air Permit.” Aug. 27 Ruling and Order at 23.  

What Respondents seem to have in mind in their Motions for Summary Decision is not 

standing but instead the entirely separate doctrine of issue exhaustion. Administrative exhaustion 

is grounded in “the commonsense notion of dispute resolution that an agency ought to have an 

opportunity to correct its own mistakes with respect to the programs it administers before it is 

haled into federal court.” McCarthy v. Madigan, 503 U.S. 140, 145 (1992). The doctrine of 

“issue exhaustion” is distinct from the broader doctrine of exhaustion of administrative remedies 

in that “requirements of administrative issue exhaustion are largely creatures of statute.” Sims v. 

 
2 Markley also contends that Residents lack standing to raise claims regarding its failure to 

adhere to existing permit limits and submittal of inaccurate records because Residents are not 

“aggrieved” by these violations. Markley Br. at 9. Markley is wrong. It provides no authority for 

parsing standing for each individual claim brought by a person who is undisputedly aggrieved by 

MassDEP’s approval of a plan. The Presiding Officer already held in his August 27 Ruling and 

Order that Residents have standing to pursue this Appeal as aggrieved persons, which is the 

beginning and end of the matter. Further, Residents have shown they are harmed by Markley’s 

operation in excess of permit limits—which results in air, noise, and other pollution in their 

homes and neighborhoods—and MassDEP’s approval of a plan to expand these operations in 

reliance on faulty information by the applicant. See, e.g., Fortes Affidavit at ¶¶ 19, 28, 32, 39-64; 

Safdi Affidavit, Ex. 3. These circumstances distinguish the instant appeal from In the Matter of 

Whitney Farm, relied on by Markley, in which the appellant Town had not claimed that approval 

of the challenged permit “will affect any property or resource [the Town] owns or operates.” In 

the Matter of Whitney Farm, LLC, OADR No. 2007-139, 2007 WL 5118734 *1 (Dec. 11, 2007). 
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Apfel, 530 U.S. 103, 107 (2000). When issue exhaustion is imposed by statute or regulation, the 

plain text of the governing law controls; when not so imposed, courts refrain from reading a 

general issue exhaustion requirement into non-adversarial proceedings in recognition of the 

“wide differences between administrative agencies and courts.” Id. at 110 (citation omitted). 

It is well established that when issue exhaustion is required, it is construed liberally in 

favor of permitting issues to be taken up on appeal. This is because the purpose of regulations 

that require participants in an administrative proceeding “to raise ascertainable issues . . . is not 

to foreclose participation in the process, but to provide notice to the [agency] so that it can 

address issues in the early stages of the administrative process.” Adams v. U.S. Env’t Prot. 

Agency, 38 F.3d 43, 52 (1st Cir. 1994). As such, participants in the administrative process are not 

required to “present technical or precise scientific or legal challenges” to a draft permit, id. at 52, 

or to “incant the magic words” used in a statute or regulation to preserve an issue for judicial 

appeal, Idaho Sporting Cong., Inc. v. Rittenhouse, 305 F.3d 957, 966 (9th Cir. 2002); see also 

Bain v. Off. of Atty. Gen., 648 F.Supp.3d 19, 47 (D.C. Cir. 2022) (same). Were it otherwise, a 

“strict construction” of issue exhaustion “would have the effect of cutting off a participant’s 

ability to challenge a final permit by virtue of imposing a scientific and legal burden on general 

members of the public who, initially, simply wish to raise their legitime concerns regarding a [] 

facility that will affect their community, in the most accessible and informal public stage of the 

administrative process, where there is presumably some room for give and take between the 

public and the agency.” Adams, 38 F.3d at 52. 

Here, MassDEP’s regulations at 310 CMR 7.51(1)(i)(2) govern issue exhaustion for air 

permit appeals. Under this provision, when MassDEP has provided a public comment period, 

“the issues that may be raised in a request for an adjudicatory hearing are . . . limited to the 

matters raised during the public comment period.” 310 CMR. 7.51(1)(i)(2). Like issue 

exhaustion requirements under other statutory and regulatory schemes, the language of 

MassDEP’s regulations is drafted liberally in favor of allowing appeals to proceed—requiring 

only that the “matters” addressed on appeal have been raised during a provided public comment 
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period, and also setting forth exceptions to issue exhaustion where “it was not reasonably 

possible with due diligence to have raised such matter during the public comment period” or 

simply “for good cause shown.” 310 CMR 7.51(1)(i)(2). Under the plain text of the regulation, 

so long as a matter was raised during the public comment period, an issue arising from that 

matter may be reviewed on appeal. Where, as here, the text of the regulation is plain and 

unambiguous, the reviewing body is required to give effect to its plain meaning. Freiner v. Sec. 

of Exec. Off. of Health & Human Servs., 494 Mass. 198, 255 (2024) (agency’s construction of its 

own regulation is reviewed in same manner as construction of a statute the agency administers). 

Respondents would have OADR read into 310 CMR 7.51(1)(i)(2) an additional limitation 

that issues raised in a public comment may only be considered on appeal by that specific 

commenter. See, e.g., MassDEP Br. at 13-14; Markley Br. at 8. This purported limitation appears 

nowhere in the text of 310 CMR 7.51(1)(i)(2) and must therefore be disregarded. See Comm’r of 

Corr. v. Superior Ct. Dept. of Trial Ct., 446 Mass. 123, 126 (2006) (“We do not read into the 

statute a provision which the Legislature did not see fit to put there, nor add words that the 

Legislature had an option to, but chose not to include.”). Reading such a requirement into the 

regulation would conflict with the core purpose of issue exhaustion, which is simply to ensure 

that the agency had “sufficient notice” of an issue so as to alert it to the problem. Dubois v. U.S. 

Dept. of Ag., 102 F.3d 1273, 1291 (1st Cir. 1996). And it would lead to absurd results, requiring 

each commenter to replicate issues raised in every other comment simply to preserve their ability 

to later present those valid concerns on appeal, as well as requiring the presiding officer on 

appeal to parse each individual appellant’s comments to decipher whether that commenter had 

themselves raised a matter that was undisputedly presented to the agency. See Portland Gen. 

Elec. Co. v. Bonneville Power Admin., 501 F.3d 1009, 1024 n.13 (9th Cir. 2007) (explaining that 

such a requirement would “sanction[] the unnecessary multiplication of comments and 

proceedings before the administrative agency. That would serve neither the agency nor the 

parties”). OADR must jettison such an “arbitrary and unreasonable” interpretation of MassDEP’s 

own rules. Freiner, 494 Mass. at 256. 
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Tellingly, neither Respondent cites any authority for their proffered limitation on issue 

exhaustion. Because none exists. To the contrary, courts have rejected just such a limitation 

when litigants have tried to read one into other administrative schemes. See, for instance, Adams, 

38 F.3d at 52 n.7 (“The person filing the petition for review” of a waste discharge permit “does 

not necessarily have to be the individual who raised the issue during the comment period.”); 

Housatonic River Initiative v. U.S. Env’t Prot. Agency, 75 F.4th 248 (1st Cir. 2023) (same for 

corrective action permit for hazardous waste cleanup); NE Md. Waste Disposal Auth. v. Env’t 

Prot. Agency, 358 F.3d 936, 948 n.12 (D.C. Cir. 2004) (“It is sufficient that an issue was raised 

by any commenter; the party petitioning for judicial review need not have done so itself.”); 

Cellnet Communication, Inc. v. FCC, 965 F.2d 1106, 1109 (D.C.Cir.1992) (“Consideration of 

the issue by the agency at the behest of another party is enough to preserve it.”); Masias v. Env’t. 

Prot. Agency, 906 F.3d 1069, 1080 (D.C. Cir. 2018) (same); Portland Gen. Elec. Co., 501 F.3d 

at 1024 (“In general, we will not invoke the waiver rule in our review of a notice-and-comment 

proceeding if an agency has had an opportunity to consider the issue. This is true even if the 

issue was considered sua sponte by the agency or was raised by someone other than the 

petitioning party.”). OADR should reject Respondents’ invitation to contravene both the 

regulatory text at issue and unbroken precedent for analogous administrative schemes. 

B. Residents’ claims were exhausted during the public comment period.  

Respondents concede that Residents’ challenges to the improper exclusion of cooling 

tower impacts, failure to adequately address noise impacts, failure to adhere to existing permit 

conditions, and failure to submit accurate records to MassDEP were exhausted during the public 

comment period. See Markley Br. at 7-8. They assert an issue exhaustion defense only with 

respect to the following claims: failure to comply with State law governing meaningful 

involvement of Environmental Justice populations, failure to conduct a cumulative impact 

analysis for the Plan, failure to consider alternatives to diesel generation, and failure to ensure 

review of the Application under MEPA. See Markley Br. at 8; MassDEP Br. at 14, 16. The 

record demonstrates otherwise. Comments raised the specifical factual grounds for each of these 
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claims and expressly pointed MassDEP to each of the asserted defects in the proposed Plan 

Approval. Because MassDEP had ample notice of the need to consider and address each claim 

Residents present on appeal, Respondents’ exhaustion defense fails.  

First, Respondents assert that Petitioners did not raise the issue of MassDEP and 

Markley’s failure to comply with state law governing meaningful involvement of Environmental 

Justice populations in this environmental review and permit approval. MassDEP Br. at 7; 

Markley Br. at 8. This is false. Public comments reminded the agency that the Data Center is 

sited in a State-designated Environmental Justice community—a designation that as Lowell City 

Councilmember Kim Scott pointed out “is supposed to mean something.” Safdi Affidavit, Ex. 3 

(Compiled Comments) at 9. Other comments specifically notified MassDEP that “Markley 

Group, LLC is not complying with meaningful involvement procedures required for project in or 

near Environmental Justice populations,” and documented both legal requirements for MassDEP 

to ensure “meaningful involvement” of the affected community in Plan review and approval and 

Respondents’ numerous shortcomings. Id. at 11 (“Local residents report that Markley has 

disregarded their questions about the environmental and public health impacts of the facility on 

multiple occasions . . . .”); id. (listing steps needed for MassDEP to fulfill meaningful 

involvement duties under the law); id. at 11-12 (notifying agency that its failure to accessibly 

notify the public of the proposed plan and provide adequate opportunity for public comment 

violates the State’s Environmental Justice policy and MassDEP’s anti-discrimination plan).  

The named Appellant Residents themselves expanded on Respondents’ failures to engage 

residents in a manner that would enable them to fully participate in the decision-making process. 

Appellant Resident Jacob Fortes, for instance, notified MassDEP that the timeline for public 

comment prevented community members from participating effectively in the plan approval 

process and accordingly “request[ed] an extension of the public comment period” to 

accommodate participation by interested community members. Id. at 16. He further explained 

that residents who attended the meeting held by Markley on June 2, 2025 “didn’t appear [to be] 

aware they needed to directly register their concerns with the Commonwealth of Massachusetts 
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as that meeting solved nothing for the residents’ concerns.” Id. And he extensively documented 

residents’ concerns that they were given false, incomplete, and misleading information by 

Markley about its proposed plan, which impaired their ability to participate effectively in the 

review process. Id. at 17-19 (detailing the “misinformation” presented to residents by the 

Markley Group); see also, e.g. id. at 5 (comment by another Appellant Resident stating, “I am 

concerned about the perceived untruths that are being touted by Markley to the public and my 

neighbors,” and “I am not comfortable with the presumed Markley Group submission and 

approval practices”). Commenters reminded MassDEP that “it is up to DEP to ensure that when 

meetings are held by a regulated entity, stakeholders are able to participate.” Id. at 12. This 

“means presenting information in words residents understand, written or interpreted in languages 

that they speak, and providing them with the opportunity to ask questions and give feedback that 

has an impact on the proposed outcome.” Id.   

   Second, comments expressly objected to MassDEP’s failure to ensure Markley conducted 

a cumulative impact analysis for the Air Permit. Councilmember Scott notified MassDEP that 

“South Lowell and Back Central” are both “Environmental Justice communities,” and that this 

“designation . . . [is] supposed to mean that the state and city will take a hard look at cumulative 

impacts before approving . . . development.” Id. at 8. She went on to decry that “[r]ight now, that 

kind of review hasn’t happened, and if this project goes forward as-is, [MassDEP] would ignore 

that responsibility entirely.” Id. She further called on MassDEP to deny the proposal, or at least 

ensure that it is “held until a full Environmental Justice and cumulative impact review is done.” 

Id. at 9. Other comments were similarly explicit about MassDEP’s need to ensure adequate 

consideration of cumulative impacts of the diesel generators covered by the proposed Plan. See, 

e.g., id. at 14 (“Given the facility’s location, near an elementary school and residential areas, it is 

reasonable to question the cumulative impact of these generators on emissions and air quality in 

the neighborhood.”); see also, e.g., id. at 13 (“Residents have expressed repeated concerns about 

the installation of additional diesel generators because of the adverse environmental and public 

health impacts that these generators have on neighboring communities.”). 
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Appellant Residents themselves questioned the assumptions that led MassDEP to 

disclaim the need to conduct a cumulative impact review for the proposed Plan and notified 

MassDEP of specific factual bases that should necessitate such a review under the governing 

regulations. See Section IV.B, infra (describing regulatory triggers for cumulative impact 

review); Compiled Comments at 4 (comment by Appellant Resident that “I have been dealing 

with the Markley Group’s fumes, construction noise and equipment noise for 10 years now.”); 

id. at 5 (describing problem of successive addition of new cooling towers and diesel generators); 

id. at 7 (alerting MassDEP that the Plan approval would aggravate existing health issues 

experienced by neighborhood residents); id. at 7 (notifying MassDEP of the need for an “actual 

study” given “existing conditions” in the neighborhood); id. at 9 (objecting to addition of new air 

polluting sources in the neighborhood); id at 4 (commenting that diesel generators burn for 

longer than reported periods).  

Third, comments expressly alerted MassDEP that its failure to consider alternatives to 

diesel generation undercuts the State’s clean energy mandates. Comments questioned “why [the 

Markley Group was] using dirty, noisy and smelly Diesel engines when there is a much quieter 

and cleaner option available [being] fuel cells” and called for consideration of alternative fuel 

sources such as “gas-fired gas turbine generator[s]” that “could produce far more energy than 

sixteen (16) Diesel generators, and do it with lower emissions.” Id. at 6. Councilmember Scott 

likewise pressed MassDEP to “seriously explore alternatives to diesel such as battery storage and 

clean fuels.” Id. at 8; see also id. at 14 (“With diesel generators being one of the dirtiest energy 

sources, Markley should consider alternative energy sources (i.e. renewables) that produce less 

environmental harm.”). Comments reminded MassDEP that “[t]he Massachusetts Clean Energy 

Climate Plan (CECP) mandates a 50% reduction in GHG emissions by 2030 and net-zero 

emissions by 2050” and asserted that the “approval of additional generators without robust 

public engagement and scrutiny of potential impacts undermines the state’s own climate 

commitments.” Id. at 15. Resident Appellants themselves underscored these defects, decrying, 

for instance, “Markley’s failure to use the most environmentally friendly business and 
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technological advances to ensure the welfare and safety of the community to which they have 

entered” (id. at 5), and Markley’s failure to live up to its promises of relying on “more 

environmentally friendly technologies” to diesel generators (id. at 20). 

Fourth, comments expressly notified MassDEP that its consideration of Markley’s 

Application must be informed by environmental review under MEPA. Comments expressed 

concern that “Markley’s recent Plan Approvals [indicated] a pattern of segmentation that has 

enabled them to avoid MEPA review,” explaining that “[i]in determining whether a project to 

construct a facility is subject to MEPA review, the . . . Participating Agency . . . shall consider 

the entirety of the Project, including any likely future Expansion, and not separate phases or 

segments thereof.” Id. at 14. Comments also underscored that “MassDEP is required to consider 

Environmental Justice Principles in implementing MEPA review” to reduce potential for 

disparate effect of a plan approval on Environmental Justice population. Id. Appellant Residents 

similarly notified MassDEP of the factual bases for Residents’ MEPA claim. See e.g. id. at 8 

(commenting stating that “[t]he proposal to add eight more diesel generators to a facility already 

running nineteen is a serious concern”); id. at 9 (“The sudden leap to 27 engines shows a clear 

disregard for our families’ health and well-being.”); id. at 7 (commenting that  “the smoke and 

fumes” from generators use “would be detrimental to [Residents’] health”). 

These comments more than exceed the requirements for issue exhaustion by putting 

MassDEP on notice of the specific defects pursued in this Appeal. Each of the issues underlying 

Residents’ claims were accordingly exhausted, and Residents must be heard on the merits of 

their claims.  

II. Respondents’ Affidavits are Insufficient to Carry Respondents’ Burden on 

Summary Decision 

Neither Respondent has met its burden on summary decision. As described above, it is 

the burden of the moving party to show with competent evidence the absence of a genuine 

dispute of material fact. Matter of SEMASS Partnership, 2013 WL 3196118 *4; see 310 CMR 
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1.01(11)(f). Respondents each submitted only one affidavit in support of their respective Motions 

for Summary Decision, neither of which meets this burden. 

Markley submitted a single affidavit in support of its Motion by its attorney Michelle 

O’Brien. O’Brien’s affidavit served only to introduce a subset of compiled public comments 

submitted to MassDEP during the public comment period. O’Brien Affidavit ¶ 4 & Ex. 1. 

Markley introduced no testimony at all on the merits of Residents’ claims.  

For its part, MassDEP’s sole affidavit by its Environmental Engineer Edward J. Braczyk 

is riddled with unqualified, conclusory opinion testimony on ultimate issues, which must be 

disregarded. Under MassDEP’s Adjudicatory Proceeding Rules, affidavits made in support of 

summary decision “shall set forth such facts as would be admissible in evidence in 

Massachusetts courts, and shall show affirmatively that the affiant is competent to testify to the 

matters stated in the affidavit.” 310 CMR 1.01(11)(f) (emphasis added). Under rules of evidence 

for Massachusetts courts, a party seeking to introduce expert opinion testimony must put forth a 

witness as an expert and show that the witness is qualified “on the basis of knowledge, skill, 

experience, training, or education” to provide opinion testimony on the subjects of their affidavit. 

Evidence Code § 702; see Commonwealth v. Davis, 487 Mass. 448, 453 (2021) (observing that 

the proponent of an expert witness must “establish a sufficient foundation for a judge to 

determine whether the expert’s opinion satisfies gatekeeper reliability”); Kaitbenski, 2000 WL 

492830 at *5. The witness is otherwise limited to putting forth percipient testimony as a lay 

witness based on their direct, personal experience and observations. Commonwealth v. Molina, 

454 Mass. 232, 243 (2009); see Mass. Evid. Code § 701 (providing limited exceptions in which 

lay witnesses can offer opinion testimony, including that “it is rationally based on the witness’s 

perception,” helpful to understanding their testimony or a fact at issue, and “not based on 

scientific, technical, or other specialized knowledge”).  

Here, MassDEP has not sought to put Mr. Braczyk forward as an expert or show that he 

is qualified to offer expert opinion testimony on Residents’ claims. Rather, Mr. Braczyk testifies 

“on this basis of [his] personal knowledge” as a MassDEP Environmental Engineer and project 
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lead on the Markley air plan approvals since March 2022. Braczyk Affidavit ¶¶ 1, 4. His 

testimony, including the many paragraphs setting forth his opinions, “is consequently that of a 

layperson.” Kaitbenski, 2000 WL 492830 at *3. As such, his opinions are admissible only to the 

extent they are “rationally based on [Mr. Braczyk’s] perceptions” and “not based on scientific, 

technical, or other specialized knowledge.” Mass. Evid. Code § 701. And regardless whether 

proffered in the form of lay or expert opinion, the opinions are only admissible if grounded “in a 

supporting factual foundation” set forth in the affidavit. Kaitbenski, 2000 WL 492830 at *6. An 

affidavit that offers “factually-unsupported opinion[] does not show the absence of a genuine, 

material factual issue” and must be disregarded on summary decision. Id. at *7.  

Mr. Braczyk’s Affidavit is riddled with factually-unsupported opinion testimony that 

exceeds his direct observations as a lay witness. These opinions also exceed the bounds of either 

admissible lay or expert testimony by proffering inadmissible legal conclusions. Braczyk 

Affidavit ¶ 12 (“My opinions stated below address the Petitioners’ claims” based on review of 

Residents’ Appeal.); see Greenspan v. Boghossian, 95 Mass. App. Ct 335, 341 (2019). For 

instance, paragraph 18 states Mr. Braczyk’s inadmissible legal conclusion that the regulations 

did not require a cumulative impact analysis for the Application. The opinion also lacks any 

factual foundation for Mr. Braczyk’s assertion that the “proposed increase in potential emissions, 

individually or in the aggregate are less than one ton per year, facility-wide.” Braczyk Affidavit  

¶ 18. This baseless assertion on a legal conclusion has no grounding in percipient observations 

and exceeds both the scope of inadmissible lay and expert testimony. Mr. Braczyk’s unfounded 

conclusions that the Data Center does not exceed greenhouse gas reporting and verification 

requirements (id. ¶ 19) or trigger MEPA review (id. ¶ 20) and that MassDEP “did not submit 

inaccurate information to MassDEP during the Plan Approval application review” (id. ¶ 25) 

suffer from these same defects. His attestation about the proper construction of 310 CMR 

7.02(2)(b)(6) governing the scope of exemptions for cooling towers is likewise inadmissible 

legal opinion. Braczyk Affidavit ¶ 21. Mr. Braczyk’s ultimate conclusion that “MassDEP 
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appropriately issued the Plan Approval” is an even more brazen example of inadmissible lay (or 

expert) testimony offered with no foundation and must likewise be disregarded. Id. ¶ 26.  

Because Respondents Motions were “not made and supported as 310 CMR 1.011(11)(f) 

requires, [Residents are] not required to show that there exist a genuine, material factual dispute 

barring summary decision.” Kaitbenski, 2000 WL 492830 at *7. The Motions must be denied on 

this basis alone.  

III. Residents’ Expert Witnesses Are Qualified to Testify on the Issues in Dispute in 

this Appeal 

Through their October 1, 2025 Expert Witness Memorandum, Residents satisfied the 

Presiding Officer’s directive by identifying six amply qualified experts and setting forth the 

intended scope of their testimony for each of Residents’ claims. Respondents concede that “each 

of the Petitioners’ experts have impressive curriculum vitae” and relevant education, training, 

and professional experience but contend that they lack sufficient experience in Massachusetts air 

pollution control regulations to offer opinion testimony relevant to OADR’s resolution of this 

Appeal. MassDEP Br. at 13; see also Markley Br. at 11 (asserting that Dr. Zaragoza lacks 

sufficient experience in the application of Massachusetts air pollution control regulations to 

cooling towers); id. at 12 (asserting that “[a]lthough Dr. Banks has conducted research, written 

and spoken on issues related to noise and its effects, she appears to have no experience with the 

air permitting program in Massachusetts”). Respondents’ efforts to disqualify Residents’ expert 

witnesses on this ground turn on a misunderstanding of the purview of expert witnesses and 

conflate expert qualifications with questions going to the probative value assigned to conflicting 

testimony at an adjudicatory hearing. Respondents’ arguments should be readily rejected.  

First, Respondents both assume that Residents’ expert witnesses must be experts in 

Massachusetts Law. See MassDEP Br. at 13; Markley Br. at 13. Not so. Under Massachusetts 

law, for legal questions, “expert testimony is not only not required, it is not admissible.” 

Greenspan, 95 Mass. App. Ct at 341. Legal questions are properly left to the attorneys at an 

adjudicatory hearing; by contrast, the role of experts is to set forth opinion on factual questions 
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to which the law is applied. Silva v. Norfolk & Dedham Mut. Fire Ins. Co., 91 Mass. App. Ct. 

413, 420 (2017). As a consequence, OADR routinely hears testimony of expert witnesses in 

technical air permitting, wetlands, and other matters, without inquiring into the experts’ 

background in the applicable state law. See, e.g., Matter of City of Boston Public Works Dept., 

2024 WL 5398366 at *1-4 (finding witnesses qualified to testify as expert witnesses on 

engineering matters by virtue of education and professional experience in other states and 

countries); Matter of Michael Carrigan, Carrigan Development, LLC, OADR No. WET-2021-

027, 2023 WL 10950106 *1-2 (May 4, 2023) (finding three witnesses for petitioners qualified to 

testify as experts on the basis of academic and professional experience, not specific experience 

with the applicable state laws or before MassDEP); Matter of Ad Makepeace Co. Fed. Rd., 2024 

WL 6467342 *2 (June 25, 2024) (same for wetlands scientists).  

Even more nonsensical is Respondents’ assertion that Petitioners’ expert witnesses are 

not qualified to offer expert opinion testimony in this Appeal because they allegedly have not yet 

gathered facts through site visits or sampling. MassDEP Br. at 26-27; Markley Br. at 13. As 

described above, Residents have twice requested to exercise their rights to take discovery, 

including by conducting a site visit to take acoustical and other relevant samples. Respondents 

opposed this request, and the Presiding Officer rejected Residents’ request to allow their experts 

to conduct a site visit for this purpose prior to summary decision. Ruling and Order on 

Petitioner’s Motion for 45 Day Extension at 5, 9-10 (Nov. 14, 2025). Respondents cannot 

impugn the experts for not conducting sampling Respondents themselves fought to foreclose.  

Moreover, an exacting assessment of each expert’s qualifications is not proper at this 

stage in the Appeal. Respondents’ arguments go to the probative value of testimony, not to the 

question of whether Residents will be able to make out their claims on summary decision. 

MassDEP Br. at 12-13, 15-17, 20-21, 23, 26-27; Markley Br. at 11-13. Residents were ordered to 

provide, and have provided, their list of witnesses along with a statement of their qualifications 

and the expected scope of their testimony. Cf. Matter of Dan and Eva Barstow, OADR No. 

2019-026, 2020 WL 2616472 *1 (Jan. 22, 2020) (recommending dismissal where petitioners 
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were ordered three times to file a pre-hearing statement identifying witnesses for evidentiary 

hearing but failed to do so). The Presiding Officer has not set a schedule for pre-filed testimony, 

nor even set a scheduling conference to discuss timelines for developing this testimony. 

Respondents will have ample opportunity to challenge the eventual testimony of Residents’ 

expert witnesses, including on the basis of its methodology, on cross-examination and other 

appropriate junctures at evidentiary hearing. Summary decision is not the vehicle to do so, 

particularly when it is sought before a pre-hearing conference and well before submittal of pre-

filed testimony. In other words, determinations of credibility and probative value are for the 

adjudicatory hearing, not for summary decision. See, e.g., City of Boston Public Works, 2024 

WL 5398366 at *1-4 (assessing qualifications of expert witnesses and weight to assign to 

testimony after “reviewing and evaluating” the evidence presented at the Adjudicatory Hearing); 

310 CMR 1.01(13)(h)(1) (discussing weight to be assigned to testimony). This is particularly so 

in this Appeal, as Respondents have not even identified opposing experts.  

OADR’s decision in Prysmian, on which Respondents both curiously rely, is instructive 

on this point. See Prysmian, 2024 WL 4920921; MassDEP Br. at 13, 15-16; Markley Br. at 11-

13. In Prysmian, Chief Presiding Officer Giorlandino conducted an evidentiary hearing 

following submittal of pre-filed testimony by witnesses for petitioners, the applicant, and 

MassDEP to determine whether an Air Quality Limited Plan Approval for an offshore renewable 

wind energy cable manufacturing facility in the location of a former coal-fired power plant 

would violate MassDEP’s Air Pollution Control Regulations. At hearing, the applicant and 

MassDEP had the opportunity to inquire into the qualifications for Petitioners’ experts, and the 

Presiding Officer considered the hearing transcript together with pre-filed testimony in 

determining the probative value of the respective testimony. 2024 WL 4920921 at *2. Despite 

finding that the petitioners had “little or no air permitting experience” on the relevant issues, the 

Presiding Officer did not disqualify or strike the testimony of the expert witnesses, but rightfully 

attributed this assessment to the weight of their testimony relative to other expert testimony. Id. 

at *10. Nor did the Presiding Officer’s decision in the appeal turn on this assessment of probative 
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value; rather, the Officer took into account all pre-filed and oral testimony, other evidence, and 

legal determinations in reaching his decision.  

As a consequence, Prysmian does not help Respondents. The decision nowhere creates a 

standard, as argued by Respondents, that expert witnesses need have “relevant knowledge, skill, 

experience, training and education sufficient to opine as expert witnesses on the specific 

requirements of [Massachusetts] air permitting Regulations.” MassDEP Br. at 15-16 (citing 

Prysmian); see Markley Br. at 12. Indeed, as discussed above, expert testimony “on the specific 

requirements of [Massachusetts] air permitting Regulations and whether MassDEP complied 

with those requirements in approving the Air Permit” (MassDEP Br. at 15-16) would be 

inadmissible, as expert testimony on such “legal conclusions” would improperly “invade[] the 

court’s province.” Greenspan, 95 Mass. App. Ct. at 340-41 (citation omitted); see id. (affirming 

that “‘an opinion of law’ is generally ‘not a proper subject for expert testimony’” (quoting Silva 

v. Norfolk & Dedham Mutual Fire Ins. Co., 91 Mass. App. Ct. 413, 420 (2017))). Nor does 

Prysmian stand for the proposition that the Presiding Officer on summary decision may 

determine expert qualifications based solely on identification of experts in a memorandum filed 

in advance of a pre-hearing conference memorandum. If anything, Prysmian stands for a 

contrary proposition—that questions going to expert qualifications and the probative value of 

their testimony are properly inquired into at the adjudicatory hearing, not on summary decision.  

 

IV. Respondents Fail to Show the Absence of a Genuine Dispute of Material Fact on 

the Merits 

Respondents fail to carry their burden to establish the absence of a genuine dispute of 

material fact on any of Residents’ claims. Markley has not attempted to address or submit 

testimony relevant to the merits. MassDEP fails to set forth competent evidence to support its 

merits arguments and argues legal positions that are contrary to the plain text of the regulations 

and thus merit no deference. Because Respondents have failed to carry their burden, summary 

decision must be denied so the Appeal can be resolved on fully developed evidence.  
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A. Factual disputes preclude summary decision on MassDEP’s compliance with 

State law mandating meaningful involvement of Environmental Justice 

populations in the Plan approval.  

In their first claim, Residents allege that MassDEP’s approval of the Plan violates 

requirements for meaningful involvement of Environmental Justice populations. MassDEP does 

not dispute the existence of these requirements nor that they apply to the instant Plan Approval. 

Rather, MassDEP contends that its evidence, proffered through the affidavit of MassDEP 

Engineer Edward Braczyk, shows that it provided sufficient opportunities for meaningful 

involvement to satisfy governing State law and policy. MassDEP Br. at 8-9. Because the material 

facts concerning opportunities provided to Lowell residents to participate in the Plan review and 

approval are in genuine dispute, summary decision on this claim must be denied. 

MassDEP asserts that “meaningful public involvement” is not defined under 

Massachusetts law and that MassDEP possesses discretion to interpret the law to provide 

whatever level of public involvement it deems appropriate on a particular permit. MassDEP Br. 

at 9. MassDEP is wrong. The Massachusetts 2021 Climate Roadmap Act obligates the Secretary 

to “consider [State] environmental justice principles, as defined in section 62, in making any 

policy or determination, or taking any action relating to a project review . . . to reduce the 

potential for unfair or inequitable effects upon an environmental justice population,” including 

by directing MassDEP to implement these principles in project reviews. M.G.L. c. 30, § 62K.  

The Act in turns defines the State’s “Environmental justice principles” as:  

principles that support protection from environmental pollution and the ability to live in 

and enjoy a clean and healthy environment, regardless of race, color, income, class, 

handicap, gender identity, sexual orientation, national origin, ethnicity or ancestry, 

religious belief or English language proficiency, which includes: (i) the meaningful 

involvement of all people with respect to the development, implementation and enforcement 

of environmental laws, regulations and policies, including climate change policies; and (ii) 

the equitable distribution of energy and environmental benefits and environmental burdens. 

M.G.L. c. 30, § 62 (emphasis added). The Act goes on to specify measures “to improve public 

participation by the environmental justice population.” These measures include: 

(i) making public notices, environmental notification forms, environmental impact reports, 

and other key documents related to the secretary’s review and decisions of a project review 
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available in English and any other language spoken by a significant number of the affected 

environmental justice population; (ii) providing translation services at public meetings for 

a significant portion of an affected environmental justice population that lacks English 

proficiency in the project's designated geographic area; (iii) requiring public meetings be 

held in accessible locations that are near public transportation; (iv) providing appropriate 

information about the project review procedure for the proposed project; and (v) where 

feasible, establishing a local repository for project review documents, notices and 

decisions. 

M.G.L. c. 30, § 62J. 

 The Executive Office of Energy and Environmental Affairs Environmental Justice 

Policy, which operationalizes the Environmental Justice principles in the Climate Roadmap Law 

for MassDEP and other agencies within the Office’s purview, specifically defines “meaningful 

involvement” as it applies to MassDEP’s plan reviews and decisions. Under this Policy, 

“meaningful involvement” means that “all neighborhoods have the right and opportunity to 

participate in energy, climate, and environmental decision-making, including needs assessment, 

planning, implementation, compliance and enforcement, and evaluation, and neighborhoods are 

enabled and administratively assisted to participate fully through education and training, and are 

given transparency/accountability by government with regard to community input and 

encouraged to develop environmental, energy, and climate change stewardship.” Exec. Off. of 

Energy & Env’t Affairs, Environmental Justice Policy at 4 (June 24, 2021) (“EEA EJ Policy”).3 

MassDEP is required to implement these State Environmental Justice policies by taking 

affirmative steps to assure meaningful public involvement of Environmental Justice communities 

in its air quality plan reviews and approvals. Doing so requires that MassDEP affirmatively 

engage Environmental Justice populations to assure that the agency is ascertaining and 

translating resident concerns and priorities into project changes and specific mitigation measures 

that reflect community needs, ideas, and a safer project plan.4 Meaningful engagement in turn 

 
3 The Environmental Justice Policy is available at https://www.mass.gov/doc/environmental-

justice-policy6242021-update/download.  
4 See Executive Office of Energy & Env’t Affairs, Environmental Justice Strategy (Feb. 2024), 

https://www.mass.gov/doc/dcr-environmental-justice-strategy-2024/download (describing 

“meaningful engagement” of Environmental Justice population as a “core environmental justice 

strateg[y]” for the Office and its agencies, including MassDEP). 

https://www.mass.gov/doc/environmental-justice-policy6242021-update/download
https://www.mass.gov/doc/environmental-justice-policy6242021-update/download
https://www.mass.gov/doc/dcr-environmental-justice-strategy-2024/download
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requires that neighborhoods are administratively assisted to participate fully in environmental 

stewardship, requiring transparency and accountability from involved parties.5 MassDEP has 

also adopted its own Language Access Plan “to eliminate barriers for [limited English 

proficiency (“LEP”)] constituents accessing existing services” and to ensure that all staff can 

assist LEP constituent in accessing these resources.” Safdi Affidavit, Ex. 10 at 3 (MassDEP 2024 

Language Access Plan). Among other things, MassDEP’s Plan requires the agency to 

“maintain[] its vital documents in the top 10 non-English spoken language in the 

Commonwealth: Spanish, Portuguese, Haitian, Creole, Chinese (Simplified or Traditional), Cape 

Verdean Creole, Khmer, Vietnamese, Russian, Arabic, and French” and to ensure that 

documents “will be accessible in the language prevalent in each community.” Id. at 5.  

The Affidavit of Resident Jacob Fortes establishes a genuine dispute of material fact on 

whether the requirements for meaningful involvement were satisfied in the following respects:  

(1) MassDEP failed to assure transparency and accountability. 

 As described above, Massachusetts law requires that agencies create transparency and 

accountability for communities regarding proposed plans to enable them to effectively 

participate in agency decisions. This includes releasing complete and accurate information for 

public review and providing transparency in the decision-making process. See M.G.L. c. 30, 

§ 62J; EEA EJ Policy at 4.  

 Respondents failed to do so here. As described in the Affidavit of Jacob Fortes, Markley 

has not been transparent about its intentions to continue expanding Data Center operations. 

Fortes Affidavit ¶¶ 17, 63-77; see also id. at ¶ 21 (“The City instructed Markley to improve its 

documentation of operations to the City Council.”). It has failed to meet its commitment to warn 

residents in advance of firing diesel generators. Id. ¶ 31. And it submitted inaccurate information 

about its current operations, impairing the public’s ability to effectively understand the project at 

 
5 See id. at 2 (requiring MassDEP to “cultivate new relationships with environmental justice 

populations and strengthen existing ones,” including by promoting “community-led processes 

designed with and for environmental justice populations”). 
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issue and its potential impacts. See, e.g., id. ¶¶ 48-61. For its part, MassDEP has not held 

Markley to account for these shortcomings, and it has an established pattern of failing to respond 

to resident complaints about Data Center’s operations in excess of permit limits, undercutting 

accountability and impairing public faith in its permitting process. See, e.g., id. ¶¶ 51-52, 59.  

(2) MassDEP failed to provide adequate opportunity for public input and 

administratively assist residents to participate in Plan review and approval.  

State policy requires that Environmental Justice communities be given adequate 

opportunity to participate in decisions affecting their health and wellbeing and that they be 

“administratively assisted” in participating in light of barriers such communities face in public 

engagement. EEA EJ Policy at 4. MassDEP fell short of these requirements. 

First, Mr. Braczyk’s attestation that Residents had adequate notice to submit public 

comments on the instant Application is in genuine dispute. Braczyk Affidavit ¶ 14. Mr. Fortes 

attests that Markley’s June 2, 2025 listening session created confusion about the means for 

public participation in MassDEP’s review of the Plan, leading community members to believe 

concerns they raised at that meeting would be taken into account and that no further submittal of 

these concerns was necessary. Fortes Affidavit ¶¶ 33-34. When Mr. Fortes presented this 

problem to MassDEP and asked it to extend the written comment deadline by two weeks 

accommodate participation, Mr. Braczyk summarily denied the request. Id. ¶ 35. Worse still, 

MassDEP waited nine days to respond, until the comment period has lapsed. Id. Mr. Braczyk’s 

attestation that only twelve persons submitted public comments (Braczyk Affidavit ¶ 14) does 

not reflect the much larger number of residents who showed up to raise their concerns, believing 

they would be taken into account. 

Second, Mr. Braczyk’s affidavit makes inaccurate statements about opportunities for 

public participation. Mr. Braczyk attests that this opportunity was provided “through a public 

meeting” held “on June 16, 2025 at the local elementary school.” Braczyk Affidavit ¶ 14. No 

such public meeting was held on June 16. Mr. Braczyk appears to have in mind the listening 

session held by Markley on June 2, 2025 at the Pyne Elementary School; although open to the 
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public, this meeting could not have qualified as a “public meeting” on the Plan, as MassDEP was 

not in attendance and did not consider comments made by residents at that meeting to present 

concerns to the agency. Fortes Affidavit ¶¶ 30-33. The only event relevant to Markley’s Plan 

Application held on June 16 was a walk-through of the Data Center open only to City 

representatives and certain residents. Id. ¶ 36. Even then, MassDEP refused to extend the 

comment period to allow residents to report concerns they identified at this tour to the agency. 

Id. ¶¶ 34-35. 

Third, MassDEP has neither itself held nor attended a public meeting about the 

Application, nor directly interfaced with residents about it. Id. ¶ 38. Nor has it administratively 

assisted LEP communities in presenting their views and concerns aside from posting translated 

notices and fact sheets. Id. ¶¶ 37-38. Aside from raising concerns at Markley’s meetings, which 

MassDEP has not attended or considered in its Plan Approval, Lowell residents have not had the 

opportunity for meaningful engagement or been assisted in doing so. 

(3) MassDEP failed to assure sufficient language access.  

MassDEP’s Language Access Policy requires that it maintain important plan documents 

in the languages prevalent in the affected community. Safdi Affidavit, Ex. 10 at 3. The Climate 

Roadmap Act also requires that MassDEP make public notices, environmental review 

documents, and other important project documents available in languages spoken by a significant 

portion of the affected Environmental Justice population. M.G.L. c. 30, § 62J.  

MassDEP has not done so here. Although it released a public notice in Spanish, 

Portuguese, and Khmer and translated a fact sheet about the project, it did not provide the 

Application materials themselves or the proposed Plan Approval in any languages other than 

English. Fortes Affidavit ¶ 37. Mr. Braczyk’s assertion that MassDEP distributed copies of the 

translated fact sheet to “advocacy groups” and “religious organizations” (Braczyk Affidavit ¶ 13) 

is also in genuine dispute. Mr. Fortes, who maintains a close relationship with communities in 

Sacred Heart and Back Central, attests that “neither Markley nor MassDEP has ever reached out 

to representatives of or associations that work with Khmer, Spanish, and Portuguese-speaking 
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communities in the area to engage non-native English-speaking residents;” that he has “never 

observed MassDEP or Markley distributing these factsheets to locations where members of 

linguistic minority communities would access them to learn about the Data Center applications 

and operations and understand their rights to participate in public processes;” and that he has 

“never observed Markley or MassDEP representatives speak about the Data Center or proposed 

plans in a language other than English or offer to provide translation or interpretation services to 

facilitate access by non-native English speakers.” Fortes Affidavit ¶ 37.   

(4) Respondents have failed to treat the affected community with respect and have 

chilled the exercise of public rights to participation.  

State law requires that MassDEP support the meaningful involvement of Environmental 

Justice populations in decisions on Markley’s Plans and that it assure residents the “right and 

opportunity to participate in energy, climate, and environmental decision-making.” EEA EJ 

Policy at 4; see generally M.G.L. c. 30, § 62(i). MassDEP has not taken measures to protect and 

assure these public participation rights. The listening session that Mr. Braczyk holds up as public 

engagement included dismissive remarks by Markley officials. Fortes Affidavit ¶ 32. For 

instance, in response to concerns by residents about Markley’s failure to promptly notify them 

about its operations, a Markley executive stated “well, we’ll put a windsock on the building so 

you can see which way the wind is blowing.” Id.  

Other actions taken by Markley without resistance from MassDEP—including, for 

instance, installation of security cameras pointing into residents’ properties—have made 

residents feel unsafe in their homes and neighborhoods and have the potential to chill 

participation in MassDEP’s public processes regarding its reviews and monitoring of Data 

Center plans. Id. ¶ 12. Mr. Fortes first observed the installation of surveillance cameras around 

the Sacred Heart neighborhood in early 2020. Id. ¶ 82. Since that time, Markley has greatly 

expanded its network of cameras that appear to surveille public areas and private residents 

outside the Data Center. Id. ¶¶ 82-93. For instance, on November 14, 2025, Markley installed a 

wide-angle camera along its fenceline that abuts Mr. Fortes’s backyard. Id. ¶ 89. As a result of 
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these installations, Markley has camera views of the western side, half of the eastern side, and of 

the backyard of Mr. Fortes’s property. Id. ¶¶ 86, 88-89.  

These installations have made residents feel uncomfortable in their own neighborhood 

and homes. Id. ¶¶ 87, 93. Mr. Fortes, for instance, has purchased darker curtains to protect his 

family’s privacy. Id. ¶¶ 87-88. He has been visited by police officers following up on a report by 

Markley security personnel of lawful activities of the Boston 25 News crew on his property, 

which could only have been observed through surveillance camera footage. Id. ¶¶ 90-93. He has 

had Markley personnel enter his property. Id. ¶ 84. Surveillance of Residents whose homes abut 

the facility contributes to the feeling of them being watched and has made them uncomfortable in 

exercising their rights to speak with media and raise concerns with regulators. Id. ¶ 93. 

For all these reasons, MassDEP’s motion for summary decision on this first claim fails, 

and the claim must be considered on a fully developed factual record.  

B. The Air Permit Application required a cumulative impact analysis.  

MassDEP misinterprets 310 CMR 7.02(14) in defending its refusal to require a 

cumulative impact analysis for the Plan. It assumes, wrongly, that the Data Center is an “existing 

facility” under these regulations. Because the Data Center is a “new facility” under the law and is 

located in a State-designated Environmental Justice population, a cumulative impact analysis is 

required irrespective of potential emissions under the Plan. MassDEP doubles down on this error 

by misapplying the one-ton-per-year threshold for facility-wide potential emissions that triggers 

a cumulative impact analysis for existing facilities. Despite MassDEP’s sleights of hand, the 

evidence is clear that the proposed Plan triggered a cumulative impact analysis. 

(1) The Data Center is a “new facility” within the meaning of MassDEP’s air 

pollution control regulations. 

MassDEP’s regulations require a cumulative impact analysis for facilities located, as 

here, in an Environmental Justice population when either of two circumstances applies.6 First, a 

 
6 Neither MassDEP nor Markley contest that the area in which Residents live has been 

designated by the State of Massachusetts as Environmental Justice populations on account of 

their high percentage of minority residents. MassDEP Br. at 14; Markley Br. at 7-8.  
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cumulative impact analysis is required for a comprehensive plan application for any “proposed 

new facility or emission unit” regardless of the level of emissions associated with the plan. 310 

CMR 7.02(14)(a)(3). Second, a cumulative impact analysis is required for an “existing facility or 

emission unit that already has a comprehensive plan approval” if the application proposes “to 

increase facility-wide potential emissions of criteria pollutants, hazardous air pollutants, or air 

toxics, excluding [carbon dioxide equivalents], individually or in the aggregate, by an amount 

equal to or greater than one ton per year.” 310 CMR 7.02(14)(a)(4).   

MassDEP asserts that the Data Center is an “existing facility” under the regulations 

because it “has been in operation since 2016.” MassDEP Br. at 14. The regulations are not in 

accord. The Air Pollution Control regulations define an “existing facility” for purposes of 310 

CMR 7.02(8) as “any facility that is in operation on or before June 1, 1972, or any proposed 

facility of which the construction, substantial reconstruction or alteration of which has been 

approved in writing by the Department on or before June 1, 1972.” 310 CMR 7.00 (Definitions). 

310 CMR 7.02(8) governs emissions limitations that apply to MassDEP’s air plan approvals. 

Markley does not point to a different definition for purposes of cumulative impact review. 

Because construction to build the Data Center did not begin until over four decades after 1972, 

the facility qualifies as a “new facility” under this definition for which a cumulative impact 

analysis is required irrespective of the level of emissions.  

Even if the definition of an “existing facility” in 310 CMR 7.00 does not apply, 

Markley’s three related comprehensive plans approved in the 20 months between November 3, 

2023 and July 3, 2025 should be considered a single comprehensive plan for a new facility. Prior 

to November 2023, Markley operated seven diesel generators under an Environmental Results 

Program. Braczyk Affidavit ¶ 8. The three related plans approved since November 2023 

incrementally expanded the diesel generator and cooling tower operations. Parsing them into 

separate comprehensive plan approvals contravenes State policy prohibiting “segmentation of a 

project by a developer into different components in order to evade environmental review.” Ten 

Persons of the Commonwealth v. Fellsway Dev. LLC, 460 Mass. 366, 383 (2011) (quoting 
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Villages Dev. Co. v. Sec’y of the Exec. Off. of Envtl. Affairs, 410 Mass. 100, 114 (1991)). Since 

the facility did not “already hav[e] a comprehensive plan approval” prior to November 2023 (310 

CMR 7.02(14)(a)(4)), the project could only be considered a proposal to modify a new facility or 

emissions unit under 310 CMR 7.02(14)(a)(3). 

(2) Even if it were an existing facility, there are genuine disputes of material fact 

as to whether the Plan triggers a cumulative impact analysis.  

 Even if MassDEP were correct that the Application should be treated as one for an 

“existing facility,” it still fails to carry its burden to show the absence of a genuine dispute of 

material fact on Residents’ cumulative impact analysis claim. MassDEP contends that this 

analysis is not triggered under 310 CMR 7.02(14)(a)(4) because potential facility-wide emissions 

are less than one ton per year. MassDEP Br. at 14. It is wrong. Markley’s analysis showed an 

implausible decrease in emissions resulting from the addition of eight new diesel generators. 

Ellickson Affidavit ¶ 11. Respondents arrive at this conclusion by unlawfully segmenting the 

Data Center plan approvals, substituting the required analysis of potential facility-wide emissions 

with paper permit limits, and resting calculations on the contested premise that the generators run 

at most 70 hours a year. Id. ¶¶ 12-14. 

As an initial matter, MassDEP does not attempt to carry its burden on summary decision 

to show the absence of a genuine dispute through the admission of competent evidence. 

MassDEP’s sole affidavit by Mr. Braczyk contains only one paragraph addressed at cumulative 

impacts, which states that MassDEP’s “regulations do not require MassDEP to conduct a 

Cumulative Impact Analysis . . . for the Air Permit application because . . . the proposed increase 

in potential emissions, individually or in aggregate are less than one ton per year.” Braczyk 

Affidavit ¶ 18. As discussed in Section II above, this testimony is not based on Mr. Braczyk’s 

personal “perception” but rather on “specialized knowledge” and thus exceeds the bounds of 

admissible lay testimony. Mass. Evid. Code § 701. Even if MassDEP had properly put Mr. 

Braczyk forward as an expert, his opinion on cumulative impacts impermissibly testified to legal 

conclusions and lacks the required factual foundation to be considered competent evidence. See 
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Section II, supra. Summary decision must be denied on this basis alone. Second, Markley’s 

proposed calculations of net emissions are not in accord with the requirements of 310 CMR 

7.02(14). The regulations require calculation of “facility-wide potential emissions” 310 CMR 

7.02(14)(a)(4). Markley’s evaluation “Regulatory Applicability and Potential Emissions” 

analysis (Safdi Affidavit, Ex. 6 at 40), endorsed by MassDEP (id., Ex. 8 at 8 (MassDEP 

Response to Comments)), instead compared “proposed permit limits” under the instant Plan to 

“current permit limits.” The regulations nowhere refer to proposed or current permit limits; they 

instead base the threshold for cumulative impact analysis on net “potential” emissions. As 

attested to by Dr. Kristie Ellickson, potential emissions would be expected to exceed permit 

limits. Ellickson Affidavit ¶ 13. By substituting paper math based on purported permit limits, 

Markley evaded disclosing the actual net emissions increase associated with the addition of eight 

3,000 kW diesel generators. 

Third, Markley has distorted its calculations by equating potential calculated emissions 

under the new Plan with proposed permit limits and then subtracting from that value its current 

stated permit limits. Markley’s Regulatory Applicability analysis first derives “potential annual 

emissions” for typical and load failure operations (Table 3) and then labels these same values 

“Proposed Permit Limits” for purposes of its cumulative impact threshold evaluation (Table 17). 

Id. at 9-10, 40-41. While Markley seeks to pass off its proposed permit limits as potential 

emissions, these measurements are not the same. Ellickson Affidavit ¶¶ 12-13. Further, 

subtracting current permit limits from potential annual emissions is irrational as it compares two 

dissimilar values as opposed to comparing “emission estimates without the additional eight 

diesel generators and emission estimates after the addition [which] are directly comparable 

metrics.” Id. ¶ 12. That is, using different metrics for baseline emissions (current stated permit 

limits) and future emissions (potential annual emissions) hides from public view the extent to 

which the addition of new equipment will actually increase emissions. It also leads Markley to 

improbably calculate a decrease in air pollution with the addition of eight new diesel generators. 
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Fourth, Markley’s assumptions underlying its cumulative impact analysis calculations are 

questionable. These calculations assume that the generators will operate at most 70 hours per 

year (Safdi Affidavit, Ex. 10 at 40), but observations of residents show them operating more 

frequently than Markley reports. Mr. Fortes for instance, has “found several inconsistencies and 

missing information in the diesel generator Emissions Log submitted by Markley to MassDEP.” 

Fortes Affidavit ¶¶ 63-64. The Plan Approval “requires Markley to maintain accurate and true 

records as to when it fired the generators,” but it lacks emissions data on four of them. Id. ¶ 63. 

On September 6, 2025, Mr. Fortes “observed the firing of Generator 1-15, but the Emissions Log 

entirely lacks operation data for that Generator.” Id. ¶ 64. The omission of runtimes suggests that 

Markley’s assumption that the generators only run 70 hours per year may be flawed. 

Finally, Markley’s segmentation of plan approvals into the incremental addition of 

generators in short intervals artificially reduces calculated net emissions. Ellickson Affidavit 

¶ 14. Although the Plan would supersede prior plans, MassDEP allowed Markley to calculate net 

emissions against the superseded March 2025 plan approval NE-24-014. Safdi Affidavit, Ex. 2 at 

12 & Ex. 8 at 2. It did so even though what it called the “current permit” was not final when the 

instant Plan Approval was issued on July 3, 2025.7 In the process, MassDEP improperly allowed 

Markley to splice closely related plan approvals into segments to evade cumulative impacts 

review. See Ten Persons of the Commonwealth, 460 Mass. at 383. Were MassDEP to evaluate 

the net increase against the November 2023 plan approval authorizing operation of only 11 diesel 

generators, the net increase would undoubtedly exceed the one TPY threshold. 

In combination, these sleights of hand undermine the purpose of 310 CMR 7.02(14). See 

Ellickson Affidavit ¶ 8. The regulations are clear that “the purpose of 310 CMR 7.02(14) is to 

protect environmental justice populations from the harms of air pollution by requiring a 

cumulative impact analysis.” 310 CMR 7.02(14)(a)(1). The community where Residents live is 

exactly the type of community that the cumulative impact regulations were designed to protect. 

 
7 The March 2025 plan approval did not become final until the dismissal of appeal on July 14, 

2025. See Interlocutory Decision and Order, OADR Docket No. 2025-006 (July 14, 2025). 
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The neighborhood in which the Data Center is located is a State-designated Environmental 

Justice community subject to some of the worst air pollution in the state. Fortes Affidavit at ¶ 8. 

According to the U.S. Environmental Protection Agency’s former Environmental Justice 

Screening and Mapping Tool, EJSCREEN, the census block group containing the Facility ranks 

in the 97th percentile for nitrogen dioxide emissions, the 63rd percentile for diesel particulate 

matter emissions, and the 97th percentile for traffic proximity. Safdi Affidavit ¶ 4. The Plan 

Approval—which would authorize a network of pollution-emitting diesel generators in this 

overburdened community—would compound these burdens and is exactly the type of project 

that the regulations were designed to target for a cumulative impact analysis.  

MassDEP’s argument that Residents have failed to identify competent experts on 

cumulative impact analysis is specious. Dr. John Finn is an academic geographer with extensive 

professional experience performing environmental justice analysis and will testify to the 

qualification of the Lowell community as an Environmental Justice population under state law. 

Dr. Jonathan Buonocore is an Assistant Professor Environmental Health at Boston University 

School of Public Health and will analyze assumptions made by Markley in its air permit 

application, including those that pertain to the threshold for a cumulative impact analysis. Dr. 

Kristie Ellickson is an environmental health scientist whose focus is on cumulative air pollution 

risks modelling. Ellickson Affidavit ¶¶ 1-2. Dr. Ellickson will explain the statutory and 

regulatory backdrop for MassDEP’s cumulative impact analysis requirement and perform a 

technical review of the air dispersion analysis relied on for the Plan Approval. MassDEP’s only 

challenge to the qualifications of these experts is that they are not experts in the specific 

requirements of the Massachusetts air pollution control regulations. However, as set forth above 

in Section III above, it is outside the purview of an expert witness to testify to matters of law. As 

Respondents offer no other objections to Residents’ witnesses, their objections fail. 

C. There is a genuine factual dispute as to whether Respondents’ failure to 

consider alternative sources of energy was improper. 
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Under Chapter 21N of the Massachusetts General Laws, Massachusetts must reduce its 

greenhouse gas (“GHG”) emissions to net zero by 2050. M.G.L. c. 21N, § 3(b). Markley’s 

operation of 27 diesel generators at a Data Center that sits directly in the middle of a residential 

community is inconsistent with this State policy. Diesel generators are a highly GHG-intensive 

power source, and MassDEP’s failure to require that Markley make any inquiry into the 

availability of less polluting power sources undercuts the State’s efforts to meet this mandate.  

Provisions implementing the State’s GHG reduction goal in Chapter 21N demonstrate the 

State’s commitment to reducing installation of new polluting energy sources, especially where 

they impact Environmental Justice communities. For instance, the statute requires the Secretary 

of Energy and Environmental Affairs, which oversees MassDEP, to: 

promulgate regulations regarding sources or categories of sources that emit 

greenhouse gases in order to achieve the greenhouse gas emissions limits and 

sublimit and implement the roadmap plans required by this chapter. Said 

regulations shall achieve required emissions reductions equitably and in a manner 

that protects low- and moderate-income persons and environmental justice 

populations. M.G.L. c. 21N, § 6. 

Permitting the continued incremental addition of highly-polluting diesel generators in the middle 

of an environmental justice community without consideration of alternative sources of energy 

cuts against the spirit of equitable and purposeful transition to net zero called for by this law.  

As MassDEP concedes, Chapter 21N is implemented in part through the GHG reporting 

requirements in 310 CMR 7.71. MassDEP Br. at 17. MassDEP asserts that because Markley’s 

emissions are expected to fall below 5,000 tons of carbon dioxide equivalents annually, it is not 

required to report. Id. However, evidence demonstrates there is a genuine dispute of material fact 

as to whether Markley’s Plan would trigger reporting requirements under 310 CMR 7.71. The 

reporting regulations at 310 CMR 7.71 set forth additional thresholds for reporting requirements 

beyond the GHG threshold. Notably, reporting is required regardless of GHG emissions if a 

facility emits pollutants in amounts exceeding thresholds set forth in 310 CMR 7.00 Appendix 

C(2)(a), including for VOC, NOx, and hazardous air pollutants. 310 CMR 7.71(3)(a)(1). Dr. 

Ellickson’s preliminary analysis of Markley’s emissions calculations submitted in support of the 
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Plan concludes that the projections are likely inaccurate, including by underestimating the NOx 

emissions of the generators. Ellickson Affidavit ¶¶ 11-13. If the generators emit more NOx than 

Markley accounted for or Markley has run the generators more than the annual runtime cap, NOx 

emissions may well trigger State-mandated GHG reporting. Safdi Affidavit, Ex. 6 at 25; 310 

CMR 7.71(3)(a)(1), 7.00 Appendix C (2)(a)(1). The experience of community members further 

demonstrates that emissions by the facility are not consistent with the evidence presented by 

Markley in its Plan. Mr. Fortes has experienced emissions from the facility that do not align with 

evidence submitted by Respondents related to emissions thresholds and generator run times. 

Fortes Affidavit ¶¶ 52, 56. On this issue, there is a genuine dispute of material fact for hearing, 

and Residents should be permitted to take tailored discovery to ascertain the consequences of 

these discrepancies for emissions. 

D. OADR is a proper forum for Residents’ MEPA review claim, on which 

Respondents did not Carry their burden for summary decision. 

Respondents make two arguments in support of summary decision on Residents’ MEPA 

review claim. Both fail. First, Respondents contend that OADR does not have jurisdiction over 

this claim. The plain text of 310 CMR 7.02(3)(g) dictates otherwise. Second, MassDEP contends 

that the threshold for MEPA is not triggered. But its proffered facts are in genuine dispute. 

Therefore, summary decision must be denied. 

(1) OADR is a proper forum for Residents’ MEPA claim. 

MassDEP abused its discretion by failing to require MEPA review for the Air Permit 

prior to issuance of the Plan Approval. Under the governing regulations, MassDEP’s failure to 

require MEPA review is clearly actionable in this forum.  

Overseen by the Secretary of Energy and Environmental Affairs (EEA), MEPA review is 

an “informal administrative process that is intended to involve any interested Agency or Person 

as well as the Proponent and each Participating Agency.” 301 CMR 11.01(1)(b). A participating 

agency “retains authority to fulfill its statutory and regulatory obligations in permitting or 

reviewing a Project subject to MEPA review.” Id. If required by the participating agency 
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pursuant to its statutory and regulatory obligations, MEPA review entails the filing of an 

Environmental Notification Form with the Secretary. MEPA review itself, however, “does not 

result in any formal adjudicative decision approving or disapproving a Project.” Id.  

Residents challenge MassDEP for failing to satisfy its regulatory obligation under 310 

CMR 7.02(3)(g) to require that an applicant complies with MEPA regulations prior to issuing a 

plan approval. That challenge is actionable in this forum. Pursuant to 310 CMR 7.02(3)(g), 

“[p]rior to obtaining a plan approval, an applicant must comply with the requirements of 301 

CMR 11.00: MEPA Regulations if applicable.” MassDEP abuses its discretion in approving a 

plan where the applicant has not satisfied applicable MEPA regulations. OADR has jurisdiction 

to review MassDEP and Markley’s compliance with air permitting regulations, including 310 

CMR 7.02(3)(g), as a condition for the issuance of the Plan Approval. 

MassDEP’s assertion that challenges to MEPA compliance are not actionable in this 

forum misunderstands Residents’ claim. Residents do not dispute the well-established principle 

in OADR’s prior decisions that “[c]hallenges to a project's status under MEPA . . . are decided 

by MEPA and cannot be decided in a Department appeal.” Matter of IKEA Property, Docket No. 

DEP-04-669, 2005 WL 4541539 (Mar. 10, 2005). Contrary to MassDEP’s contention, however, 

Residents do not challenge the Markley project’s status under MEPA. To hold, as one decision 

of this forum has recently done in the Matter of Covanta Springfield, that “any purported MEPA 

violations are not actionable in this administrative forum,” overextends the “bar” on claims 

regarding MEPA violation. OADR Docket No. 2010-059, 2011 WL 1500352 **15-16 (Mar. 4, 

2011). It would be unjust and a misreading of the regulations to preclude an appellant from 

challenging MassDEP’s own failure to require MEPA review prior to plan approval in the most 

appropriate forum to hear that claim. Respondents’ challenge to MassDEP’s failure to order 

MEPA review pursuant to its own regulatory obligations under 310 CMR 7.02(3)(g) should be 

heard before OADR.  

OADR review is especially important because of MEPA’s policy rationale. MEPA is 

expressly premised on Environmental Justice Principles. The Secretary and all EEA agencies 
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must, “[c]onsistent with M.G.L. ch. 30, § 62K . . . consider Environmental Justice Principles in 

implementing MEPA review.” 301 CMR 11.01(1)(b). MEPA review, furthermore, “shall be 

conducted in a manner that provides sufficient disclosures to allow for a full consideration of 

Environmental Justice Principles in order to reduce the potential for unfair or inequitable effects 

upon Environmental Justice Populations.” Id. Residents live in neighborhoods that have been 

designated by the Commonwealth as an Environmental Justice Population. Fortes Affidavit ¶ 8. 

As a matter of law, this forum has authority to review whether MassDEP complied with 310 

CMR 7.02(3)(g) before issuing the Plan Approval. As a matter of policy, that review is crucial to 

ensure that Residents are not denied their right to full consideration of Environmental Justice 

Principles to reduce the inequitable effects of pollution in their community.  

(2) Respondents fail to carry their burden for summary decision on MEPA 

review. 

MassDEP fails to show the absence of a genuine dispute of material fact on Markley’s 

compliance with MEPA regulations prior to issuing the Plan Approval, as required by 310 CMR 

7.02(3)(g). MassDEP inaccurately contends that the Proposed Project does not meet or exceed 

the thresholds for air emitting sources as provided in 301 CMR 11.03(8) of the MEPA 

Regulations and thus does not require review. MassDEP Br. at 18-19. MassDEP fails to show 

that there is no factual dispute on whether the three consolidated Plan Approvals meets the 

relevant MEPA review threshold. Furthermore, MassDEP failed to even consider the likelihood 

of Markley’s future expansion in determining whether the MEPA review threshold was met. 

First, MassDEP was required to consider all three related Plan Approvals together in 

determining whether the project exceeds the threshold for MEPA review. See Safdi Affidavit, 

Ex. 8 at 11-12 (Response to Comments). In evaluating whether a project “meets or exceeds any 

review thresholds,” the agency must “consider the entirety of the Project, including any likely 

future Expansion and not separate phases or segments thereof.” 301 CMR 11.01(2)(c); see Ten 

Persons of the Commonwealth, 460 Mass. at 383. Further, each of the diesel generators and 

cooling towers constitutes a “stationary source” under MEPA and must therefore be included in 
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the evaluation. See 301 CMR 11.02(2) (defining a stationary source as “[a]ny individual 

stationary piece of equipment from which any air pollutant or greenhouse gas is emitted to the 

ambient air, or any other stationary emission point”). Under these regulations, MassDEP must 

consider all three Plan Approvals together, and it must aggregate emissions across all 27 diesel 

generators and 16 cooling towers.  

MassDEP contends that, even when all three Plan Approvals are consolidated, the 

emissions (existing and proposed) do not exceed the MEPA thresholds for review. MassDEP Br. 

at 20. It has failed to establish the absence of a genuine factual dispute on this issue. MassDEP’s 

contention appears to be based on permitted emissions limits rather than “potential emissions” as 

required under the regulations. 301 CMR 11.03(8); see MassDEP Br. at 19 (clarifying that 

MassDEP based its threshold evaluation is based on “Plan Approval limits”). For example, 

Respondents failed to proffer any reasonable explanation as to how the addition of eight 

additional diesel generators to a permitted count of 19 generators would not exceed the review 

threshold of 50 TPY for NOx under 301 CMR 11.03(8)(b)(1). Ellickson Affidavit ¶ 15. 

MassDEP curiously calculates that this significant increase in the number of Markley’s diesel 

generators yields only a 0.87 TPY net increase in the emissions limit, leading to a facility-wide 

total emissions limit of 43.79 TPY. See Safdi Affidavit, Ex. 2 at 15-19; Ellickson Affidavit ¶ 15. 

By comparison, the addition of eight additional diesel generators under the second Plan Approval 

(NE-24-014) led to a 10.41 TPY increase in the NOx emissions limit. See Safdi Affidavit, Ex. 1 

at 12-15. The Plan documents show that, properly calculated, the consolidated potential 

emissions would likely exceed certain criteria air pollutant thresholds and thus trigger review.  

Second, MassDEP failed to even consider the likelihood of future expansion of the 

Facility. MassDEP’s duty to consider the “entirety of the Project” requires it not only to evaluate 

the three Plan Approvals together but also “any likely future Expansion.” 301 CMR 11.01(2)(c). 

The obligation on a participating agency to consider likely future expansion stems from the 

regulation’s aim to avoid the negative consequences of Project segmentation to “evade, defer or 
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curtail MEPA review.” Id. The Plan Approval and MassDEP’s brief are silent on the likelihood 

of future expansion of the Markley facility, and its potential implications for MEPA review. 

Residents, meanwhile, provide clear evidence that Markley has plans to continue 

expanding its Data Center operations further into their neighborhood. In 2019, Markley began 

acquiring properties in the Sacred Heart neighborhood on the south side of the Facility through 

various business entities directly linked to Markley officials or counsel. See Fortes Affidavit 

¶¶ 66-78. As of November 2025, Markley and its business entities own almost all the properties 

on Prince Avenue and Iowa Street, which either directly abut the Facility or lead out from the 

neighborhood to the main road. See id. ¶¶ 79-80. At least one of these properties came under 

purchase and sale agreement with a Markley business entity within one week of its listing in 

2025, giving little opportunity for rival bids. See id. ¶ 78. Markley’s property-acquiring business 

entities solicited for purchase other homes on Iowa Street directly abutting the Facility. See id. 

¶ 80. Markley has established an unmistakable pattern of discreet property acquisition in the 

Sacred Heart neighborhood. It is reasonable to infer that these acquisitions would facilitate the 

Data Center’s future expansion in the neighborhood.  

Markley’s own pattern of seeking successive plan approvals show that Markley’s 

expansionist aims are unlikely to abate. Markley submitted the current Application on April 28, 

2025, just over one month after MassDEP approved its previous one on March 25, 2025 and 

while that appeal was still pending. See Safdi Affidavit, Exs. 1-2 (NE-24-014; NE-25-002). Each 

plan approval incrementally increased the number of diesel generators. Also, Markley’s own 

representations of its business operations to MassDEP in its Application suggests it will continue 

growing beyond the current expansion to meet future consumer demands. Markley’s project 

introduction to its Air Quality Impact Analysis states that: “Given the uptick in the use of 

Artificial Intelligence (AI), Markley is increasing its client’s data capacity, and the Lowell data 

center is accelerating their plans to add more backup power. The current plan is to add an 

additional eight (8) Caterpillar 3516E generators . . . .” See id., Ex. 5 at 2 (Air Quality Impact 

Analysis). Yet, when reviewing the Application, MassDEP did not even consider the possibility 
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of the Data Center’s future expansion in its MEPA review determination. MassDEP’s Motion for 

Summary Decision on this claim must be denied on this ground too. 

E. Respondents improperly excluded the cooling towers from Plan review. 

MassDEP contends that Residents’ claim regarding unlawful exclusion of cooling towers 

from Plan review fails as a matter of law. First, it argues that fourteen of the sixteen proposed 

cooling towers were necessarily excluded from the current Plan because they were subject to a 

prior Plan approval. Second, they assert that the cooling tower circulation rates put them below 

the threshold for plan review. Both arguments fail. 

MassDEP’s attempt to grandfather in the fourteen cooling towers subject to Plan 

Approval NE-24-014 conflicts with Markley’s own application for a superseding Plan approval. 

With its prior application, Markley proposed to install an additional fourteen cooling towers on 

the East side of the Data Center, adding to two already existing cooling towers. Safdi Affidavit, 

Ex. 1 at 2-3. MassDEP’s ensuing Plan Approval NE-24-014, approved on March 25, 2025, 

superseded the prior Plan Approval NE-22-016 “in its entirety.” Id. at 10. The current Plan 

Approval at issue in this Appeal, NE-25-002 approved on July 3, 2025, in turn superseded both 

plan approval NE-24-014 and plan approval NE-22-016. Id., Ex. 2 at 12. The Application as 

issue in this Appeal, by its own terms, is intended to cover all “sixteen (16) 1000-ton cooling 

towers at [Markley’s] facility in Lowell, Massachusetts.” Id., Ex. 4 at 1 (“Project Description”). 

Markley was explicit that it intended the Plan approval to “supersede any requirements” applied 

by prior Plan approvals. Id. And in issuing the Plan approval, MassDEP confirmed that Plan 

Approval NE-25-002 “supersedes Plan Approvals, NE-24-014 issued on March 25, 2025, and 

NE-22-016 issued on November 3, 2023, in their entirety.” Id. at 6 (“Regulatory Requirements”). 

MassDEP was thus required to consider all 16 cooling towers covered by the superseding Plan, 

just as it was all 27 diesel generators, regardless whether they were subject to a prior plan. Yet 

MassDEP did not take into consideration the Plan’s superseding character. 

 MassDEP’s argument that the sixteen cooling towers, individually and in the aggregate, 

are exempt from air quality review is also incorrect as a matter of law and fact. As a matter of 
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law, MassDEP has failed to consider whether Markley’s cooling towers meet all four criteria 

required for the cooling towers to be exempt from consideration under plan approval. Under 310 

CMR 7.02(2)(b)6, cooling towers are exempt from plan approval only if all four of the following 

criteria are met: (1) it has a maximum recirculation rate of 20,000 gallons per minute or less; (2) 

it has a drift eliminator; (3) it has a non-chromium inhibitor; and (4) it has total dissolved solids 

concentration in the blowdown less than 1800 mg/l. Id. (emphasis added). MassDEP’s brief 

addresses only the first of the four criteria—the towers’ recirculation rates. MassDEP Br. at 23. 

Even if MassDEP were correct about meeting the first criterion—which it is not—it has not even 

tried to meet its burden as to the other criteria. Its motion fails on this basis alone.   

As a matter of fact, MassDEP incorrectly concludes that the cooling tower circulation 

rates meet the exemption requirement. MassDEP’s regulations at 310 CMR 7.02(b) plainly 

exempt construction or alteration of a facility only if that construction comprises “[a] cooling 

tower that has a maximum recirculation rate of 20,000 gallons per minute or less.” Here, the Plan 

calls for the construction of two new cooling towers and operation of 16 total cooling towers 

with an aggregate recirculation rate of 39,000 gallons per minute (gpm). Safdi Affidavit, Ex. 6 at 

29 (Regulatory Applicability Analysis). This plainly falls outside the narrow exemption.   

Respondents’ arguments that Residents’ expert witness Larry Zaragoza is not qualified to 

testify because Petitioners’ Memorandum does not establish that he is an expert in the permitting 

of cooling towers should be rejected outright. As set forth in Residents’ Memorandum, Dr. 

Zaragoza has over 40 years of experience developing policy at the EPA to limit health and 

environmental impacts from contamination. October 1, 2025 Memorandum at 8 & Ex. C. He 

chairs the Environmental Quality Advisory Council which advises the Fairfax County Board of 

Supervisors in Virginia on environmental issues, including data centers and their impacts on 

water quality and air quality. He previously received a Doctorate in Environmental Science and 

Engineering from the University of California at Los Angeles. Dr. Zaragoza’s background more 

than qualifies him to provide expert testimony to assess the health and environmental risks 

associated with the proposed cooling towers, including water use and quality, and the potential 
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for contamination from the waste created by the towers. His testimony will directly speak to 

Residents’ claims relating to adverse health and environmental impacts associated with permit 

applications, the failure to require MEPA review, omission of cooling towers from Plan review 

and approval, and the failure to consider less harmful technology. Respondents do not contest 

these qualifications nor their relevance to Dr. Zaragoza’s intended testimony. 

F. Respondents fail to demonstrate the absence of a genuine dispute of material 

fact as to noise pollution. 

Respondents fail to meet their burden for summary decision on Residents’ noise pollution 

claim. Markley and MassDEP assert, without support, that the Data Center operations will 

comply with relevant noise pollution regulations. Even if Respondents had attempted to produce 

evidence as required to show the absence of a genuine dispute, it would be directly contradicted 

by affidavits of Residents’ lay and expert witnesses showing that the Data Center emits noise 

that harms Residents.  

MassDEP’s regulations at 310 CMR 7.10 bar persons who own or control noise-emitting 

equipment from causing or allowing “unnecessary emissions” from sources of sound through 

either “failure to provide necessary equipment, service, or maintenance” or failure to “take 

necessary precautions.” 310 CMR 7.10(1). MassDEP interprets a source of sound to be in 

violation of these regulations if it either creates a “pure tone condition” or increases the 

broadband sound level by more than 10 dBA above ambient. See Mass. Exec. Off. of Env’t 

Affairs, Dept. of Env’t Quality Eng’g, Division of Air Quality Control Policy 90-001 (1990)8; 

see also Town of Weymouth v. Mass. Dept. of Env't Prot., 961 F.3d 34, 56 (1st Cir.), on reh'g, 

973 F.3d 143 (1st Cir. 2020). 

MassDEP’s efforts to foreclose evidentiary hearing on this issue fail. First, MassDEP 

appears to contend that its permit conditions are sufficient to satisfy 310 CMR 7.10 simply 

because they contain terms requiring compliance with 310 CMR 7.10. MassDEP’s logic is 

circular. The question to be determined at evidentiary hearing is whether the permit conditions, 

 
8 Available at https://www.mass.gov/doc/massdep-noise-policy/download. 
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considering the underlying equipment specifications and the acoustic environment in which the 

facility operates, avoid “all unnecessary emissions” from sources of noise at the permitted 

facility that may cause noise. 310 CMR 7.10. Before a plan can be approved, the applicant is 

required to show compliance with MassDEP’s noise regulations and policy. Matter of Century 

Acquisition, Inc., OADR Docket No. 2011-032, 2012 WL 6967707 *13-15 (Dec. 6, 2012). 

MassDEP does not attempt to offer evidence to show compliance or the absence of a genuine 

dispute of material fact on this question.  

Even if MassDEP had attempted to submit such evidence, the facts would be in genuine 

dispute. Residents’ evidence documents ongoing harm from facility noise pollution. See Fortes 

Affidavit ¶¶ 39-47 (describing the experience of noise produced by the facility and the resulting 

disruption to his enjoyment of his property and health impacts). Noise pollution is serious and 

continuing, often exceeding ambient noise levels by 15 or 20 dBA at locations around the 

neighborhood, including homes and the public park. Id. at ¶¶ 45-46 (documenting noise pollution 

from the Data Center at regular interviews from October 2024 to present in excess of 60 dBA). 

Exposure to noise produced by the Data Center in this residential community for the durations 

experienced by residents who live or recreate near the facility could have serious adverse health 

impacts. See Banks Affidavit ¶¶ 26-31, 34. Residents’ noise pollution expert, Dr. Banks, has also 

attested to likely flaws in Markley’s measurement of noise emissions and consideration of actual 

noise emissions and related harm to the community. See id. ¶ 11-19.  

Second, both MassDEP and Markley contend that Dr. Banks is not qualified to testify as 

an expert in support of this claim because she has not yet conducted noise measurements, is not 

an expert on the law, and is not an acoustic engineer. Markley’s attacks fail to call into question 

Dr. Banks’ qualifications as an expert in this matter. The fact that Dr. Banks “is not a 

meteorologist” is inapposite to her expertise to testify as to noise emissions from the facility and 

their impacts. Markley Br. at 13. Other assertions—including that Dr. Banks has not yet taken 

evidence or prepared her expert report—mistake the stage of the proceeding and attempt to hold 

against Residents Respondents’ own refusal to allow expert witnesses to access the facility to 
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take samples. Respondents will have the opportunity to challenge expert testimony once experts 

have been afforded the proper opportunity—through discovery, access to relevant documentation 

and samples, and preparation of pre-filed testimony—to opine on the subject of their expertise at 

hearing. Dismissing this Appeal without such an opportunity is prejudicial. 

G. OADR can hear Residents’ challenges to MassDEP’s failure to impose 

appropriate permit conditions. 

MassDEP’s Motion misunderstands Residents’ claim regarding Markley’s history of 

noncompliance with existing permit conditions. MassDEP’s regulations provide for the agency 

to “impose any reasonable conditions in a plan approval,” including those “necessary to ensure 

that the facility will be built, operated, and maintained as specified in the application.” 310 CMR 

7.02(3)(c). These include monitoring and testing requirements (310 CMR 7.02(3)(d)) and 

recordkeeping and reporting requirements (310 CMR 7.02(3)(e)) to ensure that the facility will 

be operated as approved. A facility may not be operated except in compliance with an approved 

plan. 310 CMR 7.02(e)(f). Furthermore, a plan application must contain an “affirmative 

demonstration” that the facility “is in compliance with . . . all provisions of 310 CMR 7.00 et 

seq. and any plan approval, notice of noncompliance order or plan approval issued thereunder.” 

310 CMR 7.02(5)(c)(8). 

OADR decisions clearly hold that an existing facility must comply with the relevant 

statutory and regulatory provisions before issuance of a plan approval. In the Matter of Century 

Acquisition, Inc., OADR determined that “a showing of compliance is required before issuance 

of the permit.” OADR Docket No. 2011-032, 2012 WL 6967707 *13 (Dec. 6, 2012). Such a 

showing is “particularly” important “where the plant is an existing, operating facility”—as 

MassDEP insists this one is. Id. at 14 (citing Matter of Palmer Renewable Energy, LLC, OADR 

Docket No. 2011-021 and 2011-022, 2012 WL 5377276 (July 9, 2012)). In Century Acquisition, 

two interveners whose residences abutted a concrete plant provided “multiple, corroborating 

strands of evidence showing that” the plant operator’s “ongoing operations...create a condition of 

air pollution in violation of 310 CMR 7.00. Id. at *1. OADR determined that “a preponderance 
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of the evidence shows that the Proposed Final Permit does not contain sufficient conditions to 

prevent this” and recommended remand to the MassDEP regional office for further proceedings. 

Id. at *2. In Century Acquisition, OADR also underscored that the law is “relatively clear” that 

the applicant is required to show compliance with MassDEP noise regulations and policy before 

issuance of the proposed final permit, and concluded that the proposed final permit was 

inconsistent with law “because the record is devoid of evidence adequately showing compliance” 

with the noise regulations and policy. Id. at **14-15.  

Here, Residents similarly challenge MassDEP’s approval of the Plan without imposing 

monitoring, testing, record keeping, and other reasonable conditions that account for Markley’s 

well-documented history of noncompliance with prior plan approvals. Residents will 

demonstrate at the evidentiary hearing that a preponderance of the evidence shows that the 

proposed Plan Approval does not contain sufficient conditions to remedy Markley’s past and 

ongoing non-compliance, and that the Plan Approval is thus inconsistent with law. At this stage, 

however, Respondents have failed to carry their burden to show there is no genuine dispute of 

material fact as to this noncompliance that would preclude evidentiary hearing as a matter of law. 

First, MassDEP itself has cited Markley several times for operating out of compliance 

with its permits. On March 4, 2020, MassDEP issued a Notice of Noncompliance to Markley 

(Notice No. 0009372) for failure to submit a 2017 Source Registration Report for the Data 

Center, which put the Facility in non-compliance with 310 CMR 7.12. See Fortes Affidavit ¶ 61 

& Ex. 10. On July 12, 2023, MassDEP issued a Reporting Penalty Assessment Notice to 

Markley in the amount of $500 under the Civil Administrative Penalties Act, M.G.L. c. 21A, 

§ 16 and its regulations at 310 CMR 5.00. The Notice states that on September 7, 2021, 

MassDEP issued a Notice of Noncompliance (NON-00011769) to Markley citing it for failure to 

submit a fully completed 2017 Source Registration Emissions Report in violation of 310 CMR 

7.12(2). See Fortes Affidavit ¶ 61 & Ex. 11. The July 12, 2023 Notice records that Markley had 

still failed to comply with the prior enforcement citation. See id. Therefore, the Facility 

continued to be in violation of 310 CMR 7.12(2) governing U Source Registration.  
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Second, Markley has not complied with its recordkeeping and reporting requirements 

under 310 CMR 7.26(42)(f) as imposed by the existing Plan Approval (NE-24-014). MassDEP’s 

regulations at 310 CMR 7.26(42)(f)(1) require Markley to maintain information on equipment 

type, make and model, and rated power output for the approved diesel emergency generators. 

Yet the Emissions Log submitted to MassDEP entirely lacks operations data on four diesel 

generators (1-12, 1-13, 1-14, 1-15). See Fortes Affidavit ¶ 62 & Ex. 12. MassDEP’s own 

engineer attests that Generators 1-11 through 1-22 are currently installed but not operational. See 

Braczyk Affidavit ¶ 22(h). Markley’s Emissions Log nevertheless contains operations data for 

Generators 1-16 through 1-20. See Fortes Affidavit ¶ 64 & Ex. 12. Furthermore, Residents 

themselves observed that Generator 1-15 was fired on April 12, 2025, but because the Emissions 

Log entirely lacks operations data for that Generator, the firing was unrecorded in violation of 

310 CMR 7.26(42)(f)(2). See Fortes Affidavit ¶ 64 & Ex. 12. And on September 6, 2025, 

Generator 1-3 was fired from 7:13 PM to 7:26 PM, despite the Plan Approval’s requirement that 

the engines not be operated outside daytime hours (7 AM to 6 PM). See Safdi Affidavit, Ex. 1 at 

21 (NE-24-014). Markley noted that it fired the generator pursuant to a Planned National Grid 

Outage, with no explanation as to why it could not have fired the generator earlier in the day, as 

it also did at 8:50 AM to 9:01 AM. See Fortes Affidavit ¶ 64. Finally, the evidence shows that 

Markley submitted inaccurate reporting on its firing of Generator 1-1 pursuant to the Outage on 

September 6, 2025. Markley reported that it fired the Generator from 5:08 PM to 5:16 PM, but 

Residents observed its operation from 7:08 PM to 7:18 PM—roughly at the same time that 

Markley fired Generator 1-3. See Fortes Affidavit ¶ 64 & Ex. 12. This inaccurate reporting 

violates 310 CMR 7.26(42)(f)(2) and the Plan Approval’s requirement for accurate and true 

recordkeeping in accordance with 310 CMR 7.01(2)(a)(c).  

Third, because reports of Markley’s violations routinely go uninvestigated by MassDEP, 

it is likely that Markley’s noncompliance with its approved plan is even more extensive. 

Residents have written to MassDEP numerous times to describe the day-to-day violations they 

observe as abutters. Of the 34 complaints that Residents sent to MassDEP, the agency only 
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confirmed receipt of five. Fortes Affidavit ¶ 51. Most of the time, MassDEP does not reply to the 

messages at all, and only on occasion confirms receipt of the reports. See id. ¶ 51. Indeed, 

Residents have knowledge of only one instance in which MassDEP inquired into a complaint. 

That complaint concerned the continued operation of flatbed chillers at the Data Center without 

Agency approval. See id. ¶¶ 59-60. Markley itself had committed to remove them by the end of 

2024. See id. ¶ 58. MassDEP’s own engineer attested, however, that the chillers were not 

removed from the Facility until the end of July 2025. See Braczyk Affidavit ¶ 22(c).  

This sample of Markley’s extensive history of noncompliance with its existing Plan 

Approval and permit conditions demonstrates a genuine dispute of material fact as to whether 

further permit conditions are necessary for the Plan Approval under appeal. That Plan Approval 

(NE-25-002) fails to impose meaningful reporting or recordkeeping requirements on Markley 

that account for its extensive history of noncompliance with existing plan requirements. And 

Markley did not show that it was in compliance with its operative permit before MassDEP issued 

the challenged Plan Approval, contravening 310 CMR 7.02(5)(c)(8). 

MassDEP’s brief completely neglects Residents’ claim. Instead, MassDEP faults 

Residents for seeking to police Markley’s violation of its existing permit through the instant Plan 

Approval. MassDEP Br. at 27-28. Residents do no such thing. Rather, Residents challenge 

MassDEP’s abuse of its discretion in failing to adequately account for Markley’s well-

documented history of noncompliance through appropriate permit conditions on the Plan at 

issue, such as a requirement that Markley provide accurate data in a timely and responsive 

manner. Neither MassDEP nor Markley makes any argument as to that claim and therefore have 

waived any such challenge on summary decision. 

For these reasons, MassDEP’s authorities are inapposite. These authorities stand for the 

well-established proposition that an agency charged with enforcing its regulations has discretion 

to determine how best to do so. See, e.g., Matter of City of Lowell Regional Wastewater Utility, 

OADR Docket No. WET 2012-002, 2012 WL 1981300 *3 (May 11, 2012) (holding that “a party 

may not use MassDEP’s permitting process to compel enforcement against another party”). 
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MassDEP also relies on the Matter of Diane Mercadante, in which OADR held that the 

petitioners in the permit proceeding could not seek enforcement action by MassDEP for 

purported wetlands violations aimed to “require the applicant to return the property to its natural 

state.” OADR Docket No. WET 2009-029, 2009 WL 5698021 *7 (Nov. 12, 2009); see also 

Matter of Augustine Luongo, 6 DEPR 29, 1999 WL 257207 (Mar. 4, 1999) (same). In Diana 

Mercadante, the petitioners used the adjudicatory appeal to attempt to compel MassDEP to 

reissue approval of the permit with the condition that the applicant remove an unpermitted fill 

and structures from a nearby protected pond. Id. at 6. That challenge failed because petitioners 

aimed to use an agency proceeding on a prospective permit to remedy past purported violations.  

Here, Residents do no such thing. They do not use this OADR adjudication to compel 

enforcement for MassDEP’s past noncompliance. They do not, as in the decisions on which 

MassDEP relies, try to compel Markley to return the Data Center property to its natural state. 

Rather, Residents raise this extensive and uncontested record of violations as evidence that 

MassDEP has failed to determine that existing operations comply with the law before issuing a 

new Plan Approval and failed to impose appropriate conditions to prevent future such violations. 

OADR’s decision in Century Acquisition instructs that such failures are actionable. Because 

Respondents have nothing to say to this claim, their motions for summary decision fail. 

H. Markley violated MassDEP’s regulations by misrepresenting the extent of its 

diesel generator installations.  

A plan application cannot be approved if an applicant submits false, inaccurate, 

incomplete, or misleading information in support of the plan approval. 310 CMR 7.01(2)(a); see 

also 310 CMR 7.26(42)(1) (requiring a permittee to maintain accurate records). MassDEP’s own 

evidence shows that Markley did just that. Respondents thus fail on their Motions for Summary 

Decision on this claim too. 

Specifically, Markley told MassDEP in its May 7, 2025 Air Permit application that there 

were only “seven diesel emergency generators on site” at the Data Center. Safdi Affidavit, Ex. 4 

at 1 (Project Description). This was false. Visual observations of the Data Center from the 
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ground and above demonstrate that Markley had installed 21 diesel generators as early as June 

2025. On June 9, 2025, the owner of a local funeral home uploaded to YouTube drone footage of 

the neighborhood which included the Data Center and surrounding residential streets and parks. 

The footage clearly shows 21 diesel generators at the Data Center. See Fortes Affidavit ¶ 50. 

Four of these generators are installed on the southern side of the Data Center abutting the Sacred 

Heart neighborhood. See id. ¶¶ 2, 49. Seventeen of these generators are installed on the northern 

side of the Facility abutting the Hale Brook neighborhood. See id. ¶¶ 2, 49.  

These facts suffice to demonstrate that Markley submitted false, inaccurate, incomplete, 

or misleading information in support of the Plan Approval. MassDEP makes no attempt to refute 

this evidence. Instead, MassDEP reinforces it through the affidavit of its own engineer who 

observed installation of as many as 22 diesel generators as of September 2025. See Braczyk 

Affidavit ¶ 22(h). This total is three more than the 19 diesel generators authorized under 

Markley’s operative Plan Approval (NE-24-014) and 15 more than Markley told MassDEP it had 

installed in its May 7, 2025 Application. Furthermore, MassDEP offers no evidence 

contradicting the June 9, 2025 drone footage showing the installation of 21 diesel generators four 

weeks after Markley reported the existence of only seven. MassDEP also makes no attempt to 

explain how 15 diesel generators suddenly appeared between the May 2025 Applicational 

submittal, in which Markley denied the existence of all but seven generators, and MassDEP’s 

September 2025 inspection, which surfaced 22 generators.  

MassDEP does not contest that a plan approval must be rescinded when the applicant 

submits false information in its application. Instead of explaining why it refused to rescind the 

Plan Approval, MassDEP asserts, incorrectly, that the Environmental Results Program allows the 

installation of these emergency generators prior to issuance of the Plan Approval. MassDEP Br. 

at 29. MassDEP cites 310 CMR 7.26(31), which provides that “INSTALL OR INSTALLATION 

as used in 310 CMR 7.26(30) means to set an emission unit in position for use.” Id. It contends 

that 310 CMR 7.26(31) permits Markley to “place or install all . . . 27 emergency generators in 

position for use.” Id. MassDEP misidentifies the relevant regulations. 310 CMR 7.26(30) 
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provides Industry Performance Standards for industrial boilers, not diesel generators. The 

Environmental Results Program authorization of the seven initial emergency generators was 

actually issued pursuant to 310 CMR 7.26(42), which governs emergency engines and turbines. 

Thus, even if MassDEP’s interpretation of 310 CMR 7.26(31)’s definition of “installation” were 

accurate, it is irrelevant here. The relevant regulation, 310 CMR 7.26(42)(e)(1), prohibits “the 

installation and subsequent operation of an engine or turbine” unless the proponent “has certified 

compliance with the requirements of 310 CMR 7.26(42) in its entirety in accordance with the 

provisions of 310 CMR 70.00: Environmental Results Program Certification.” Beyond its 

citations to the wrong section of the Industry Performance Standards regulations, MassDEP 

offers no explanation as to why it failed to rescind the Plan Approval when faced with clear 

evidence of false information in the Application.  

Instead, MassDEP states that it appropriately issued the Air Permit because the “addition 

of the eight new emergency generators, including the previously permitted nineteen engines, will 

neither cause nor contribute to a condition of air pollution.” MassDEP Br. at 29. MassDEP offers 

neither evidence nor explanation for this general contention. MassDEP thus clearly failed to 

demonstrate that there is no genuine issue of material fact on this claim. Respondents’ motion for 

summary decision on this claim must be rejected. 

CONCLUSION 

For the reasons set forth above, Respondents’ Motions for Summary Decision must be 

denied so that genuine factual disputes on each of Residents’ claims can be resolved at 

adjudicatory hearing on a fully developed body of evidence.  
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