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Equality Emerges as a Ground
for Abortion Rights in and after Dobbs

Cary Franklin and Reva Siegel

Is Dobbs' the end of the abortion right? Or is Dobbs a stage in the struggle
over abortion rights? If the U.S. Supreme Court had invented the abortion
right, the Court might have the power to kill it. But if in deciding Roe v. Wade?
the Court interpreted the Constitution’s liberty guarantee in light of public
belief that people ought to have control over certain life decisions, in partic-
ular the belief that it is wrong for government to coerce a woman to continue
a pregnancy, then the Court cannot unilaterally eradicate that belief.

In 1973, a time when women barely had any role in state or federal gov-
ernment, in the courts, or in the legal academy, converging movements for
the decriminalization of abortion and for recognition of women’s equal cit-
izenship helped move a nearly all-male judiciary to extend the right to pri-
vacy to protect decisions about whether to carry a pregnancy to term.> At the
time Roe was decided, Justice Harry Blackmun had a Gallup poll showing
supermajority support for leaving the abortion decision to a woman and her
doctor, support that consolidated after the Court’s ruling and has remained
remarkably steady.*

In the intervening half-century, the constitutional framework the Court
forged in 1973 has been the locus of conflict.”> For a half-century the Court
vindicated that right, reafirming it countless times, famously in 1992 in
Planned Parenthood v. Casey,® and as recently as 2016 and 2020. But three
justices appointed, in procedurally contested circumstances, by President
Donald Trump have formed a Court to declare Roe and Casey egregiously
wrong and reverse those decisions.”

In this chapter we consider the Supreme Court’s repudiation of Roe and
Casey as a time of transition in the form of abortion rights rather than as
a time of their abolition. The Court’s decision to repudiate Roe and Casey
destroys protections that federal courts afforded the right for fifty years.
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EQUALITY AS A GROUND FOR ABORTION RIGHTS 23

At the same time, it opens the door for advocates of reproductive justice
to defend the abortion right in terms consistent with twenty-first-century
understandings of women’s equal citizenship.

The focal point of our attention is equal protection as a ground for abor-
tion rights claims. In Dobbs, before reversing Roe, Justice Samuel Alito
reached out in dicta to assert that equality supplied no basis for abor-
tion rights—betraying his anxiety that the Equal Protection Clause in fact
supplied abortion rights claims a natural constitutional home. As there was
no equal protection claim asserted in Dobbs, Justice Alito could not rule on
the claim in the Dobbs case.® The question of how equal protection speaks
to the regulation of abortion is open now in a way it has not been open in
half a century. Contestation over this question will unfold in federal court,
in Congress and the executive branch, in state courts and legislatures, and in
the court of public opinion—in every arena in which conflicts over abortion
rights continue.

For fifty years, the framework the Court adopted in Roe has structured
legal and popular contestation over abortion. That framework analyzed the
abortion right as grounded in the Fourteenth Amendment’s due process lib-
erty guarantee, even as the Court increasingly came to reason about that lib-
erty right as infused with equality values that advocates have asserted since
the 1960s.” Now that the Court has overruled Roe and Casey and demolished
the due process framework it created in 1973 for reasoning about the consti-
tutional values at stake when government controls pregnancy and childbirth,
it is time to ask in what ways the Equal Protection Clause might speak di-
rectly to the question.!”

What is at stake in examining equal protection as an alternative constitu-
tional ground for challenging laws criminalizing abortion if a conservative
majority of the Court is now implacably hostile to abortion rights? First, even
with this majority, there may be opportunities for advocates to challenge the
vague and draconian abortion bans now causing doctors and hospitals to
refuse or delay care until death is proximate in cases involving cancer treat-
ment, ectopic pregnancies, miscarriages, and hemorrhaging.!' A pregnant
person who is deprived of needed medical care because providers fear pros-
ecution under an abortion ban with a narrow or ill-defined life exception
could assert liberty and equality claims that might split the coalition that
overturned Roe and Casey.

The equal protection analytic can also guide actors in the executive branch
and Congress, as well as actors in state courts and legislatures. The equal
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24 CARY FRANKLIN AND REVA SIEGEL

protection questions we raise are relevant in crafting new legislation and new
constitutional provisions, in interpreting existing constitutional texts, and
in everyday debates over the justice of abortion bans. This chapter is a call
not for abandoning liberty-based arguments for reproductive justice but for
expanding the repertoire.

Because liberty-based arguments have taken center stage for so long in
contestations over abortion, the implications of modern equal protection
law for the regulation of abortion are not well understood. Women’s rights
advocates have long offered equality-based arguments against stringent
abortion regulation. The Court itself emphasized the conflict between such
regulation and equal protection law as a key reason for reaffirming Roe in
Casey and for applying Casey’s undue burden standard to strike down an
abortion statute.!? But the full implications of modern equal protection law
for the regulation of abortion have not been explored and developed.

This chapter begins by showing how sex discrimination law has evolved
since Roe, which was handed down at a time when only one sex-based equal
protection case had been decided. Sex discrimination law today is a much
more powerful body of law than it was fifty years ago. It declares sex-based
state action presumptively unconstitutional, and especially suspect when it
enforces traditional family roles. Before regulating by sex-based means that
force people into such roles, government must show why it cannot achieve
its ends by more inclusive, less restrictive means. This equal protection sex
discrimination framework extends to laws regulating pregnancy and, thus,
to abortion restrictions.

As the next section shows, the equal protection analytic provides pow-
erful tools for probing the ways that anti-abortion jurisdictions protect
life. Asking equal protection questions of abortion bans raises disturbing
questions about their sex-, class-, and race-based animus and impact. The
Dobbs Court was itself sufficiently disturbed by the power of this alternative
constitutional framework that it reached out in dicta to insist that laws gov-
erning pregnancy are not subject to heightened equal protection scrutiny,
and to assert in its merits decision that nineteenth-century abortion bans
protected unborn life and did not express constitutionally suspect judgments
about women.

In the third section we show how Dobbs misrepresents the past and present
logic of abortion bans. Bans on abortion were adopted at a time when the
law enforced gender hierarchy in the public and private spheres. Advocates
argued that abortion bans were needed to protect unborn life and to enforce
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women’s roles and the procreative ends of marital sex. Over time, abortion
was codified as a morals crime, a sex crime, and a crime against the family. As
we show, this understanding of abortion restrictions persists to the present
day. Judgments about women’s roles and about sex continue as a part of the
abortion argument, sometimes in the register of paternalism, sometimes in
the register of punishment. Even when it is not openly expressed, sex-role-
based reasoning continues to shape the structure of abortion regulation and
its justifications, demonstrating why equal protection scrutiny is warranted.

Equal protection permits abortion regulation of some kinds, but the reg-
ulation of women in our constitutional order can no longer be premised on
the view that “[t]he paramount destiny and mission of woman are to fulfil the
noble and benign offices of wife and mother,” as Justice William J. Brennan
observed in Frontiero v. Richardson'? a half-century ago, just after the Court
decided Roe. This chapter’s fundamental claim, delineated in the fourth sec-
tion, is that the regulation of abortion must take account of that fundamental
shift in the law and social understanding of women’s civic membership. In
the era in which abortion bans were first adopted, lawmakers understood
women as caregiving dependents of male heads of household; today women
are recognized as equal and independent members of the polity. Evolving
understandings of women’s citizenship have implications for how the state
protects new life. The state must protect new life in ways that respect women
as equals in the constitutional order, not simply in the formal sense—can
we find a male comparator?—but with historical memory of the ways that
the state for too long restricted women’s civic status and instrumentalized
women lives in the service of family care.

Put differently, we argue that women’s status as equal citizens—recognized
in Supreme Court equal protection case law—gives rise to an anticarceral
presumption. A state seeking to protect life must do so in ways that are con-
sistent with women’s equal citizenship; to demonstrate that a state regulating
abortion is acting on a bona fide interest in protecting new life—rather than
controlling and punishing those who resist maternity—the state must first
endeavor to protect new life by supporting those who nourish new life. The
labor of lifegiving is no longer to be coerced or extracted by law—as states
enforcing the law of gender status historically assumed it could be, and abor-
tion abolitionists still insist it can be.

In what ways must the forms of law employed to protect and respect new
life evolve with evolving understandings of women’s citizenship? This is a de-
bate we need to be having in courts and legislatures and in the court of public
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26 CARY FRANKLIN AND REVA SIEGEL

opinion. Some decision-makers might say that in 2023 the only way that
public authorities can protect life consistent with equal protection is to em-
ploy noncoercive means. Others might question this exclusively noncoercive
view and conclude that women’s equal citizenship imposes a condition: that
a jurisdiction must at least provide its citizens resources to avoid becoming
pregnant and to navigate pregnancy in health and dignity before the state
can adopt an abortion ban consistent with equal protection. The authors of
this chapter are committed to the exclusively noncoercive view. But what we
think most critical in the wake of Dobbs is that legislatures and courts con-
duct this debate on terms that make clear that women have rights as equal
citizens that they did not when abortion bans were first enacted and that
these rights need to be taken into account whenever Americans deliberate
about the protection of potential life and the regulation of abortion.

The Evolution of Equal Protection Law and Its
Implications for Abortion Regulation

A half-century ago, law protecting sex equality and sexual freedom was born
under two different clauses of the Fourteenth Amendment. The Court’s 1965

decision in Griswold v. Connecticut'*

was decided so early that the Court
did not even see it as constitutionally relevant that Connecticut enforced its
criminal ban against contraceptives used by women but allowed drugstores
to sell condoms over the counter to men.'® In Roe, the Court famously had
difficulty remembering whether doctors or women were the rights” holders.'¢

Litigants were remarkably creative in devising ways to make women’s
voices heard in a system where women were still radically underrepre-
sented!” and where abortion was so stigmatized from a century of criminal-
ization that it was difficult to conduct ordinary democratic debate about the
question. They used speak-outs and other storytelling techniques to point out
the systemic inequalities that laws criminalizing abortion intensified. They
emphasized that because a gender-hierarchical society organized sex roles
around reproduction, taking control over pregnancy from women not only
took control over women’s bodies but also took control over women’s lives in
matters of sex, health, family relations, education, work, and politics. They
invoked most every constitutional clause to say so. And they emphasized that
these harms were intersectional, enforcing inequality along lines of race and
class as well as sex.!®
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An all-male Court responded, slowly. As Justice Blackmun revised the Roe
opinion in colloquy with his colleagues, the Court expanded Roe from a case
about injuries to doctors to include the injuries to pregnant women'? and
expanded the time women’s decisions were protected to two trimesters to en-
sure that poor and young women could access the right.?

But Roe was still a transitional decision, unfolding in the footprint of
the criminalization regime. Roe simply took for granted that the state has
a benign interest in protecting potential life that becomes compelling over
the course of pregnancy. The Court did not recognize that what Roe terms
“the state interest in potential life” was at one and the same time a state in-
terest in regulating women'’s decisions about motherhood, the role determining
women’s civic status—or recognize that this was state action that might
warrant heightened scrutiny given what the Court would call, only a few
months later, the nation’s “long and unfortunate history of sex discrimina-
tion.”?! Reasoning in a world before its equal protection sex discrimination
opinions, Roe did not express concern about stereotyping or the coercive
imposition of maternity. The Court built Roe’s trimester framework on a
premise of “physiological naturalism.”?*> Abortion laws regulate women be-
cause women are where the fetus happens to be. Any imposition on women
is reasonable, explained by features of women’s bodies.?* The Court reasoned
as if objective facts about the body—rather than assumptions about social
structure or social roles—explained the architecture of its decision. It meted
out privacy rights to women and their doctors in accordance with different
stages of fetal development, never asking how laws that regulate abortion—
past or present—expressed, enforced, or structured women’s membership
in the community: “When the fetus is considered as an object of regulatory
concern distinct and apart from the woman bearing it, it becomes possible to
reason about regulating women’s conduct without seeming to reason about
women at all”**

Itis not surprising that the Court adopted this approach at the time of Roe.
In 1973, the Court had not yet held that sex-based state action is subject to
heightened scrutiny, and it was not ready to integrate pregnancy, a so-called
real difference, into the logic of its nascent sex discrimination jurisprudence.
Feminists in this period argued that laws regulating pregnancy were a core
site of sex stereotyping. But in 1974, the Court held in Geduldig v. Aiello thata
pregnancy classification was not a sex classification for the purposes of equal
protection, based on the same physiological naturalism evident in Roe. The
Court in this early period viewed pregnancy as a distinct physical condition,
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28 CARY FRANKLIN AND REVA SIEGEL

affecting some subset of women, and not as part of the sex role of mother-
hood. It could not yet recognize the ways in which regulation of pregnant
women might enforce sex-role stereotypes, nor could it conceive of applying
constitutional equality protections across biological difference.?®

In dicta in Dobbs dismissing equal protection as an alternative ground for
the abortion right, the Court invoked Geduldig as if equal protection law was
tully formed in the early 1970s, before the Court had even adopted a frame-
work for analyzing sex-based state action. But the law has evolved substan-
tially since Geduldig and the very first sex discrimination cases. Over the past
fifty years, there has been intense debate about the Equal Rights Amendment,
a veritable stream of cases litigated under the Constitution, and the devel-
opment of a rich body of case law under the nation’s civil rights statutes, in-
cluding debate over civil rights law addressing pregnancy. (In 1978, Congress
repudiated the Court’s efforts to import Geduldig’s reasoning into federal em-
ployment discrimination law and enacted the Pregnancy Discrimination Act
[PDA], which defines discrimination on the basis of pregnancy as discrimina-
tion on the basis of sex for purposes of Title VII of the 1964 Civil Rights Act.)*

The all-male bench that decided Geduldig imagined women as equal to
men only to the extent they were like men. Two decades later, in United States
v. Virginia,”” the Court summarized its equal protection sex discrimina-
tion cases emphasizing that women are entitled to be treated as men’s equals
notwithstanding “‘[i]nherent differences’ between men and women.”?® The
Court affirmed that law classifying on the basis of sex “may be used to com-
pensate women ‘for particular economic disabilities [they have] suffered, to
‘promot[e] equal employment opportunity; and ‘to advance full develop-
ment of the talent and capacities of our Nation’s people’ ”? But, the Court
explained, “such classifications may not be used, as they once were, to create
or perpetuate the legal, social, and economic inferiority of women.”*

To make clear that pregnancy is the primary object of this analysis—the
main “inherent difference” to which this passage refers—the Court points
to a state law governing pregnancy (a maternity leave benefit, upheld under
the PDA in California Federal Savings and Loan Association v. Guerra)®! as a
paradigmatic example of a law classifying on the basis of sex that is consti-
tutional because it advances women’s equality.’? The Court explains in this
passage that equal protection does not require the state to ignore the physical
reality of pregnancy, but that regulation of pregnancy must be designed to
promote equal opportunity and may not perpetuate women’s subordination.
Rather than “reasoning from the body”**—as the Court did when it declined
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to apply heightened scrutiny in Geduldig on the ground that “pregnancy is an
objectively identifiable physical condition with unique characteristics”**—
the Court in Virginia reasons about laws regulating pregnancy in an insti-
tutional context, asking whether the law regulating pregnancy is promoting
equal opportunity or perpetuating the inferiority of women. To determine
whether a law regulating pregnancy is consistent with equal protection, the
Court does not consult a medical dictionary; it asks how the law regulating
pregnancy structures social relationships.

By 2003, when Chief Justice William Rehnquist wrote for the Court in
Nevada Department of Human Resources v. Hibbs,*> he emphasized not only
that laws regulating pregnant women may constitute sex discrimination but
that redress of such discrimination is a core concern of sex-based equal pro-
tection law. In Hibbs the Court held that Congress could enforce the Equal
Protection Clause by enacting the family leave provisions of the Family and
Medical Leave Act in order to redress the stereotyping and exclusion of
pregnant workers. Chief Justice Rehnquist held that Congress’s provision of
family leave was an appropriate means of enforcing equal protection because
many states’ maternity leave policies were “not attributable to any differential
physical needs of men and women, but rather to the pervasive sex-role stere-
otype that caring for family members is women’s work.”*¢ The Court echoed
Congress’s observation that, “[h]istorically, denial or curtailment of women’s
employment opportunities has been traceable directly to the pervasive
presumption that women are mothers first, and workers second,” and that
“[t]his prevailing ideology about women’s roles has in turn justified discrimi-
nation against women when they are mothers or mothers-to-be”¥’

The Court’s equal protection decision in Hibbs reflects growing awareness
of the central role that regulation of pregnancy has played in women’s mar-
ginalization. Five of the six justices in the majority in Geduldig were born
before women obtained the right to vote. (The sixth, Justice Rehnquist, was
born just after, in 1924.) All of those justices came of age in an era in which
the exclusion of pregnant women and mothers from the public sphere was
viewed as entirely natural, an outgrowth of biological difference and a be-
nign reflection of the fact that women’s primary calling is to have children
and care for their families. Justice Blackmun’s views evolved over time as he
lived through the firestorm directed at the Roe opinion he authored; Justice
Rehnquist’s shift in understanding may well be attributable to his role in
helping his daughter, a lawyer who was a single mother, navigate work and
child care.?®
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Another major factor driving this evolution was the Court’s involvement
in enforcing the PDA. After the PDA’s enactment, the Court was enlisted in
enforcing the prohibition on pregnancy discrimination in the workplace
and began to issue major opinions combating such discrimination.** Once
it started this work, the Court stopped invoking Geduldig in equal protec-
tion cases. We have not found a majority opinion (prior to Dobbs) invoking
Geduldig to interpret the Equal Protection Clause since Congress repudiated
its reasoning in the late 1970s. Virginia and Hibbs supersede Geduldig’s rea-
soning. In these cases, the Court reasoned from the experience it acquired
enforcing the PDA and explained that laws regulating pregnancy must be
closely scrutinized to ensure they do not stereotype, reinforce traditional
assumptions about women’s roles, or perpetuate womens second-class
standing.

Yet Justice Alito invoked Geduldig in Dobbs. Before overturning Roe and
Casey, Justice Alito reached out to assert that there are no equal protection
grounds for challenging abortion bans under the federal Constitution. To
tie his dicta to the litigation—the parties were not raising equal protection
claims—he cited two amicus briefs, including one that relied on Virginia and
Hibbs, to show that Geduldig has been superseded and that the Court had
identified the regulation of pregnancy as a key concern of sex-based equal
protection law.*’ In keeping with the majority’s nostalgia for the world before
recognition of women’s equal citizenship, Justice Alito cited Geduldig and
a decision about abortion protests that had nothing to do with state action
or sex-based classifications*! and, without addressing the arguments or the
major equal protection cases on which the amicus brief relied, asserted that
equality arguments were “squarely foreclosed by our precedents”*? Justice
Alitos fidelity to pregnancy discrimination precedent from a half-century
ago, before the rise of sex discrimination law, was a fitting prelude to a deci-
sion that overturned a half-century of substantive due process law—by tying
the meaning of the due process liberty guarantee to laws enacted in 1868.

Applying Equal Protection to Criminal Abortion Bans
Post-Dobbs

Dobbs unleashed—and sanctioned—a wave of anti-abortion regulation un-
like any in living memory.** As of this writing there are now twelve states
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where abortion is banned entirely** and several others where bans are in the
litigation pipeline.*®

These new (and revived) abortion bans are breathtakingly extreme, sur-
prising even many opponents of abortion with their rigidity and punitive-
ness.*® On the one hand there is the shock of states enforcing abortion bans
enacted before women were granted the right to vote.*” On the other hand
there are new laws that surpass the old laws in the severity of their penalties.
A new Texas law threatens abortion providers with life or twenty years in
prison.*® A new Tennessee law makes it a felony to perform any abortion,
providing doctors who acted to save the life of a woman an affirmative de-
fense to this criminal charge if they carry that burden at trial.°

Many of these new laws ban abortion with no exceptions for rape or incest
or the health of the pregnant person. The bans generally except abortions
needed to protect maternal life. But as Dobbs allowed criminal bans to go into
effect immediately with no transition period, it is unclear which medically
necessary abortions the exceptions authorize.’® With exceptions vaguely
drafted, and prosecutors ready to enforce exorbitant criminal penalties,
healthcare administrators and providers have proceeded cautiously, afraid
to intervene to save their patients’ lives. In most cases it is unclear how near
death’s door a pregnant person needs to be before a life-saving abortion is
legal !

These draconian new (and old) bans have been in effect for only months,
but they have already begun to present serious threats to the well-being
of women and others capable of pregnancy. Pregnant women who are
miscarrying or suffering ectopic pregnancies have been denied abortions
because doctors have determined they are not yet close enough to death
to qualify for care under the law.>> Growing numbers of pregnant women
experiencing various life-threatening complications have been turned away
and told to return to hospitals only when they can prove their deaths are
imminent.>®

Some of these bans are so extreme it is not clear that equal protection
heightened scrutiny would be required to establish their unconstitution-
ality. There is no rational basis for a law (let alone a law that purports to
preserve life) that deters doctors from providing life-saving medical care.
Even Justice Rehnquist, dissenting in Roe, declared that “the Fourteenth
Amendment undoubtedly does place a limit . . . on legislative power to enact
laws [that] . . . prohibit an abortion even where the mother’ life is in jeop-
ardy”>* Doctors and hospital administrators are interpreting many of the
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laws enacted after Dobbs as doing just that. The scope and contours of the life
exceptions are so vague that doctors are deterred from providing care even in
life-threatening circumstances.” Even under rational basis, that is constitu-
tionally illicit. Itis irrational to enact regulations designed to preserve and ex-
press respect for life that endanger people’s lives in the way these regulations
do. Indeed, even committed anti-abortion advocates are trying to disavow
these consequences and the extreme disregard these laws show toward
women and others capable of pregnancy—suggesting such people merit little
concern and have no value apart from their baby-making capacity.*®

Under heightened scrutiny, these laws fare even worse. Heightened
scrutiny requires the state to justify its decision to regulate by discrimina-
tory means and to show why the state could not have adopted less restric-
tive means to accomplish its aims.”” States enacting criminal bans classify
by sex,”® singling out pregnant women, without endeavoring to achieve the
compelling end of protecting life and health by more inclusive, less coer-
cive means.

States claim that their aim is to nurture and protect potential life. But there
are many ways for states to nurture potential life and reduce the incidence of
abortion that are not punitive and do not strip women and other pregnant
people of agency. Evidence-based sex education programs can help to reduce
unplanned pregnancies, which are far more likely than planned pregnancies
to result in abortion. Making contraception widely available and mandating
its coverage in health insurance plans can also reduce the incidence of un-
planned pregnancies.”® States can expand Medicaid to ensure people re-
ceive essential pre- and postnatal care; they can provide pregnant people
with nutrition and housing support and access to drug and alcohol treat-
ment programs; they can guarantee high-quality child care and paid parental
leave; and they can pass laws protecting pregnant workers, to help people—
women in particular—surmount the many obstacles to combining work and
parenting in an at-will employment context with few social supports for poor
and low-income parents.®

These are just a few of the less restrictive alternatives to criminalization
that states purporting to prioritize protecting unborn life could adopt. In
fact, many of the states enacting criminal abortion bans are openly hostile
to offering social supports for pregnant people that other states routinely
provide.

Take Mississippi, the state whose fifteen-week abortion ban was at issue in
Dobbs. The anti-abortion legislators who control the Mississippi legislature
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frequently proclaim their commitment to protecting potential life. But their
policy choices help place Mississippi last, or near the bottom, on nearly every
measure related to fetal and maternal health. Infants in Mississippi are like-
lier to die before their first birthday than infants in any other state, and Black
babies are twice as likely to die as their white counterparts.®! In part, this
is because Mississippi has the country’s highest rate of premature birth—a
leading cause of infant death that is linked to chronic conditions such as high
blood pressure and diabetes among mothers.®? Increasing access to pre- and
postnatal care could address many of these problems, but Mississippi is one of
twelve states that have not expanded Medicaid coverage under the Affordable
Care Act—leaving approximately 25% of Black women in Mississippi without
health insurance.%® The state has repeatedly refused to provide a full year of
Medicaid coverage to people who have given birth, despite evidence showing
that extending this postpartum benefit to the Medicaid eligible would make a
critical difference in protecting maternal life and health.** (Even though the
decision to extend postpartum benefits from two months to a year would not
increase the number of people eligible for Medicaid, the Mississippi Speaker
of the House explained the state’s refusal by asserting, “We need to look for
ways to keep people off [Medicaid], not put them on.” He also claimed he had
seen no evidence proving the benefit would save the state money, and when
asked whether it could save lives, responded, “That has not been a part of the
discussions that I've heard.”)% Nor is the state taking steps proven to reduce
the number of unplanned pregnancies: the widespread lack of health insur-
ance reduces access to contraception and the state refuses to provide com-
prehensive evidence-based sex education. Unsurprisingly, the 2019 Health
of Women and Children Report ranked Mississippi fiftieth among the states
on a range of metrics related to the health of women, infants, and children.®
Just about the only thing Mississippi does to vindicate its purported in-
terest in protecting potential life is criminalize abortion.%” In this, it is not
an outlier. States enacting criminal abortion bans after Dobbs generally
share Mississippi’s antipathy to expanding health insurance, to enacting any
kind of social support for poor and low-income people, and to educating
students about safe sex and contraception.®® As a result, Mississippi is joined
at the bottom of the charts regarding fetal, infant, and maternal health and
morbidity by all of the most zealous anti-abortion states.® Their policy is
not only to employ criminal law means to protect unborn life but to do so
while denying the people coerced into giving birth forms of social provi-
sion commonly offered in other jurisdictions. The states that have rushed to
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criminalize abortion in the wake of Dobbs are the states least likely to have
pursued any of these other means of protecting potential life.”

Assuming Mississippi sought only to protect potential life, then, the state
is wildly underinclusive in the means it employs, to the point of irrationality.
It has targeted women who seek to end pregnancies and has elevated control
of women’s decision-making over most every other policy measure it might
employ to reduce abortion or to protect life in utero, even policies known to
protect maternal health and potential life.

Banning abortion and coercing resistant women to serve as mothers
over their objections might sound rational to some, on the assumption
that women are simply instruments the state can employ for gestating and
nurturing potential life. But simply criminalizing abortion does not stop the
practice.”! As the image of the coat hanger recalls, women, even poor and
young women, resist abortion bans: “Nearly six months since the Supreme
Court overturned Roe v. Wade, triggering abortion bans in more than a
dozen states, many antiabortion advocates fear that the growing availability
of illegal abortion pills has undercut their landmark victory.””? Meanwhile,
lack of prenatal care can be deadly for newborns; the U.S. Department of
Health and Human Services found that newborns whose mothers had no
early prenatal care are almost five times more likely to die.”*> Mississippi’s
hostility to Medicaid and social provision must be one of the reasons the
state has the highest infant mortality rate in the nation. And lack of a safety
net plainly contributes to abortion. Seventy-five percent of women who seek
abortions are poor or low-income.”* At the same time it is clear that coercing
birth without adequate social supports poses a threat to maternal health
and human dignity.”®> There is no self-evident rationale for choosing most-
restrictive over least-restrictive means for supporting healthy pregnancies
and nurturing fetal life.

Under Virginia, equal protection law requires the government to justify
its use of sex-based coercive means over less restrictive means and to pro-
vide reasons for its policy choices that do not rely on sex-role stereotyping
or perpetuate traditional inequalities between the sexes.”® Mississippi and
like-minded states think it is reasonable to protect life by pushing preg-
nant women into motherhood against their will, without providing health-
care, providing social support or child care for them and their children, or
protecting them against job loss. To put the point modestly, Mississippi’s
method of protecting life rests on certain presuppositions about women. As
Justice Blackmun observed thirty years ago in Casey, the “assumption—that
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women can simply be forced to accept the ‘natural’ status and incidents of
motherhood—appears to rest upon a conception of women’s role that has
triggered the protection of the Equal Protection Clause.””” For these and
other reasons, under Virginia and Hibbs and the body of sex discrimination
case law the Supreme Court has decided in the past half-century, Mississippi’s
exclusively carceral approach to protecting life violates equal protection.”®

Dobbs rejected the claim that laws criminalizing abortion trigger equal
protection scrutiny, and not only in opening dicta where Justice Alito
asserted that equal protection imposes no limits on laws regulating preg-
nancy. The Court’s due process decision depicted Roe and Casey as ille-
gitimate usurpations of state authority to ban abortion and represented
the Court as returning the authority to ban abortion to the states: “The
Constitution does not prohibit the citizens of each State from regulating or
prohibiting abortion. Roe and Casey arrogated that authority. We now over-
rule those decisions and return that authority to the people and their elected
representatives.””? Dobbs’s story of “return” is not only jurisdictional, but
substantive, of handing power back to Roe’s critics.® It is about going back in
time to a democratic tradition of banning abortion.

Conceding intermittently that the common law prohibited abortion at
quickening—that is, midway through pregnancy only—the Court’s due
process opinion depicts America as a nation with a deep-rooted tradition
of banning abortion. To construct this tradition, Dobbs expressly rejected
the argument of amici who claimed that nineteenth-century abortion bans
were enacted for sexist and nativist reasons and so are unfit to guide consti-
tutional interpretation today. Acknowledging the historians’ objection that
nineteenth-century abortion bans were enacted not simply because of a con-
stitutionally legitimate interest in protecting unborn life but also because of
a constitutionally illegitimate interest in enforcing women’s marital roles and
in preserving the religious and ethnic character of the nation,?! Justice Alito
responded that he simply didn’t believe it: “Are we to believe that the hundreds
of lawmakers whose votes were needed to enact these laws were motivated by
hostility to Catholics and women? There is ample evidence that the passage of
these laws was instead spurred by a sincere belief that abortion kills a human
being”? By setting up a dichotomy—either nineteenth-century abortion
laws were motivated by “hostility to Catholics and women” or by “a sincere
belief that abortion kills a human being”—Justice Alito excused himself from
considering how prevailing beliefs about gender shaped the campaign to ban
abortion at a time when sex-role divisions were so systematically enforced
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by law that the Supreme Court itself authorized states to bar women from
voting® and to deny women the right to practice law.%

In adopting this dichotomy—that abortion bans reflect constitutionally
illicit status-based judgments or abortion bans reflect constitutionally licit
beliefs about the importance of protecting unborn life—the majority rea-
soned about the regulation of pregnancy within the logic of physiological
naturalism, as Roe and Geduldig once did.3> Dobbs perpetuates the naturalist
claim that abortion bans may stop women from ending pregnancies, but
laws compelling women to continue a pregnancy reflect no judgments about
women; women are simply where the embryo/fetus happens to be.

In deciding that the United States had a constitutionally cognizable tradi-
tion of banning abortion, the Court rejected the view that abortion bans, past
or present, express any particular judgments or send any particular messages
about women’s roles and social status. As the next section shows, however,
abortion regulation has never been focused exclusively on protecting fetal
life. In the nineteenth century, advocates for banning abortion emphasized
the laws’ dual purpose of protecting the unborn and enforcing traditional
norms governing sex and women’s family roles.

The Long History of Dualism in Abortion Regulation

In Justice Alito’s telling, advocates of banning abortion had one aim in
mind: protecting fetuses. But this account of our history is simply wrong.
Abortion regulation has long had a dual focus. It has never been concerned
exclusively with protecting fetuses. It has always also been about the regula-
tion of sexuality and motherhood.

In the 1850s, Boston obstetrician Horatio Storer launched a “physicians’
crusade” to criminalize abortion before quickening.® The physicians sought
to consolidate and professionalize the practice of medicine, excluding the
“irregulars,” including midwives, who often provided abortions in this
era, and granting male physicians monopoly control over reproductive
healthcare.?’

Many doctors came to believe that life began at conception and that
abortion was wrongful life-taking—murder, they called it. Their cam-
paign prominently featured a fetal-protective argument.®® But to persuade
Americans to abandon customary and common law views of pregnancy that
permitted abortion before quickening, that is, sixteen to twenty weeks into a
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pregnancy, it was not enough to advise the public that life began at concep-
tion. Opponents of abortion added to their ethical arguments for protecting
life ethical arguments for protecting the social order. Many emphasized
the prevalence of abortion among married, native-born, white, Protestant
women, and advocated abortion restrictions as a means of preserving the
country’s religious and ethnic makeup.®® Even more pervasively, doctors
argued that banning abortion was necessary to preserve the family.

A core theme of anti-abortion crusaders was that women were abandoning
their wifely and maternal roles for improper pursuits and distractions.
Abortion enabled women to betray their family responsibilities for pleasure
and for politics. Advocates of criminalizing abortion returned to this theme
constantly, arguing that childbearing was “the end for which [married
women] are physiologically constituted and for which they are destined by
nature””® If women—married women in particular—sought to evade their
true destiny by ending their pregnancies, Storer and others argued, they
would face devastating consequences: such infringement of nature’s laws
“must necessarily cause derangement, disaster, or ruin”*!

The debate over abortion featured open debate about sex. Many advocates
of criminalization argued that allowing married women to access abortion
turned marriage into “legalized prostitution,”? in which women could trade
sex—freed of reproductive consequences—for spousal support and engage
in all manner of activities without the obligations of motherhood.

When Storer and others argued that laws banning abortion were needed to
prevent marriage from becoming “legalized prostitution,” they were attacking
claims for voluntary motherhood advanced by the women’s movement of the
era. Before and after the Civil War, women seeking the vote—and power to
reform marriage law that gave a husband rights in his wife’s person, labor,
and property—supported “voluntary motherhood”: the right to say no to sex
in marriage. Suffragists argued that without voluntary motherhood, mar-
riage was little better than “legalized prostitution”® Given the conditions of
conception and childrearing, they condoned—without endorsing—women
who ended a pregnancy.®* But Storer and others who sought to ban abortion
argued that it was freeing wives from compulsory childbearing that would turn
marriage into “legalized prostitution.”

In 1871, the newly formed American Medical Association denounced
women who obtained abortions, claiming that when a woman ends her
pregnancy, “[s]he becomes unmindful of the course marked out for her
by Providence . . . [and] overlooks the duties imposed by the marriage
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contract”%® Some doctors explicitly blamed the emergence of new notions of
womenss roles for the uptick in abortion rates, arguing that “the tendency to
force women into men’s places” was creating insidious “new ideas of women’s
duties”

The physicians’ arguments against abortion were pronatalist. The cam-
paign against abortion promoted birth, to protect unborn life, to enforce
wives’ marital roles, and to preserve the religious and ethnic character of the
nation. In the 1870s, states and the federal government criminalized contra-
ception for the first time, often enacting statutes that simultaneously banned
contraceptives and abortifacients together; both interfered with the procrea-
tive ends of sex.®’

For Storer and his allies, criminalizing abortion was the answer, and it
seemed obvious that criminal penalties ought to be imposed on everyone
involved in abortion-related crimes, including women who procured
abortions. Storer argued it would make no sense to exempt pregnant women
from punishment, for “[i]f the mother does not herself induce the abor-
tion, she seeks it, or aids it, or consents to it, and is, therefore, whether ever
seeming justified or not, fully accountable as a principal”® In the 1850s, he
developed model legislation that reflected this understanding. The legisla-
tion imposed criminal penalties not only on providers but also on women
who obtained abortions.” The legislation allowed for increased punishment

100 35 their sex-role violations were even more heinous

of married women,
than those of unmarried women.

The physicians’ campaign was stunningly successful. Between 1860 and
1880, it “produced the most important burst of anti-abortion legislation in the
nation’s history.”!! States and territories enacted at least forty anti-abortion
statutes, and many of those statutes reflected the physicians’ argument that
abortion ought to be criminalized from the moment of conception.!%2

But the body of law that grew in the campaign’s wake did not exert control
over women through the imposition of criminal sanctions on them. Some
of the criminal abortion statutes enacted in the wake of the physicians’ cam-
paign exempted from liability women who obtained abortions; other statutes
imposed liability on women who obtained abortions, but prosecutors and
judges refused to enforce the law against them.!% In jurisdictions where the
law explicitly criminalized obtaining an abortion, judges read in exemptions,
insisting that women who did so were victims and could not be held respon-
sible for their actions. Judges reasoned that, regardless of what statutory texts

said, “[t]he public policy which underlies this legislation is based largely on
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protection due to the woman—protection against her own weakness as well
as the criminal lust and greed of others”1%* Judges insisted that a woman who
obtained an abortion was “[m]isguided by her own desires, and mistaken in
her belief;’1% not thinking straight and therefore not culpable of any crime.
Over time judges enforcing the bans reasoned that women who sought
abortions should be considered “the object of protection rather than of pun-
ishment” and should “be regarded as the victim of the crime rather than as a
participant in it.”106

This very prominent feature of abortion law—the general exemption from
punishment of pregnant women who choose abortion—persists to this day,
and it coheres with all the other natalist features of the campaign we have
described—prominently including the first laws criminalizing contracep-
tion. Nineteenth-century changes in abortion law were not simply about
protecting fetuses. Along with innumerable other features of social structure,
abortion bans coerced and channeled women into dependent caregiving
roles.!%

Abortion bans were dualist in structure; they enforced judgments about
protecting the unborn and sex-role judgments about women.'% In the nine-
teenth century, a time when women were beginning to protest the many
forms of public and private law that pushed them into dependent family
roles, it “made sense” to protect unborn life by coercing motherhood.

Abortion bans offered a new and a newly legitimate form of cover-
ture, adopted at a time when suffragists were challenging old common law
doctrines of marital status. With the modernization of marital status law, “a
wife was gradually transformed from a juridical appendage of her husband
into one who performed the physical and social work of reproducing family
life”1% Criminalization of abortion offered a new way of regulating and a
“new way of reasoning about wives’ obligations . . . physiologically, deriving
women’s duties from facts about the female body.”!!? Even as legislators began
to recognize wives as juridically independent of their husbands, facts about
their bodies supplied reasons for laws that continued to enforce their family
roles.!!! Reasoning from the body naturalized assumptions about gender, au-
tonomy, and dependence long rooted in coverture.

It is because abortion law regulated family roles that abortion was com-
monly codified in the nineteenth century as a crime against the family or
a sex crime—not as homicide.!!? For instance, David Dudley Field classi-
fied abortion law along with “Crimes against the Person and against Public
Decency and Good Morals” in his New York Penal Code.!’* As historian
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David Sklansky has observed, the crimes that accompanied abortion in this
category were “rapes[,] . .. child abandonment, bigamy, indecent exposure,
and lotteries”!!* In the twentieth century, the Model Penal Code classified
abortion under “Offenses against the Family.”!!®

Ina 1959 commentary accompanying the draft Model Penal Code’s section
on abortion, the American Law Institute referenced the dual aims of abor-
tion laws quite explicitly. The ALI acknowledged that as “the fetus develops
to the point where it is recognizably human in form” or “manifests life,” as in
quickening or at viability, “destruction [of the fetus] comes to be regarded by
many as morally equivalent to murder”!1¢ But in the next sentence the ALI
observed that “abortion is opposed by many on moral grounds not directly
related to the homicidal aspects,” and immediately began discussing condem-
nation of abortion as rooted in beliefs about religion and the proper ends of
sex. The 1959 commentary expressed in twentieth-century idiom the heter-
onormative, pronatalist objections to abortion expressed in the nineteenth-
century campaign: “For some it is a violation of the divine command to be
fruitful from which has been inferred also the sinfulness of homosexuality,
contraception, masturbation, and in general all sexuality which is ‘unnatural’
in the sense of not being procreative. Furthermore, legalizing abortion would
be regarded by some as encouraging or condoning illicit intercourse”!” The
fact that criminal law codes grouped abortion alongside rape, bigamy, ho-
mosexuality, neglect/abandonment of wife and children, contraception, and
masturbation as crimes against public decency and good morals, or offenses
against the family,!'® instead of treating abortion as contract killing or some
other form of first-degree murder, underscores the degree to which abor-
tion restrictions have been understood as regulating women’s sexuality and
family roles rather than simply protecting fetuses.

Today the dual concerns of abortion law may not be as prominent as in the
past. Yet abortion law is unmistakably shaped by judgments about women
as well as the unborn. When abortion is banned, pregnant women who ob-
tain abortions are still exempt from any sort of criminal punishment. And
abortion bans typically have exceptions reflecting judgments about pregnant
women: “Nearly three-quarters of adults (73%) say abortion should be legal
if the woman’s life or health is endangered by the pregnancy, while just 11%
say it should be illegal. And about seven-in-ten say abortion should be legal
if the pregnancy is a result of rape, with just 15% saying it should be illegal
in this case”!!® Broad-based support for health, life, and rape exemptions
demonstrates that beliefs about abortion depend on judgments about
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women’s sexuality and whether it is fair to coerce women into motherhood—
not only judgments about when life begins.!?

The application of abortion law to fertility practices demonstrates again
that abortion law cannot be explained simply by beliefs about when life
begins. A number of states now banning abortion expressly permit disposal
of embryos created through in vitro fertilization, only characterizing acts that
prevent the embryo’s development as abortion if the embryo is in a woman's
uterus.}?! These states seem to reason that it is permissible to destroy embry-
onic life in the quest to conceive but not in the effort to avoid parenthood.
This policy is as natalist as the bans on contraception that began during the
nineteenth-century anti-abortion campaign. In the wake of Dobbs, we can
also see dualist judgments fueling efforts by anti-abortion advocates to rede-
fine the term “abortion” to exclude pregnancy terminations that take place
during the treatment of miscarriages, in cases involving pregnant ten-year-
olds, and in other contexts in which advocates are uncomfortable forcing
people to continue pregnancies.'??

The simple desire to protect life from the moment of conception cannot
explain these various exemptions and exceptions. We see instead that the
regulation of abortion, in the nineteenth century and today, has consistently
had a dual focus concerned with protecting fetuses and regulating women’s
sexuality and family roles.

In fact, for decades now the modern anti-abortion movement has insisted
that the case for prohibiting abortion depends on protecting women as well
as the unborn, as advocates argue that abortion harms women or that women
have been coerced into abortions.'?* Dobbs and the two Supreme Court cases
before it involved challenges to laws that restricted abortion purportedly
to protect women’s health. Of course, sex-role reasoning undergirds these
woman-protectionist claims. The architect of the Louisiana law at issue in
June Medical Services L.L.C. v. Russo explained her thinking thus: “What's
good for the child is good for the mother!**

One of the most striking features of Justice Alito’s opinion in Dobbs is its
denial of the dual focus of abortion law and its insistence that restrictions
on abortion are, and always have been, exclusively about protecting fetuses.
The opinion frames its question about the nineteenth-century record in bi-
nary terms: are abortion bans focused on protecting fetuses or on regulating
women? But Justice Alito never explained why the desire to protect fetuses
and the desire to regulate women are mutually exclusive—why evidence that
regulators cared about fetuses means they can’t have had any particular views
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about women. (Just where are fetuses?) This fetal-focused account of abor-
tion bans is all the more striking given that the Mississippi ban at issue in
Dobbs asserted the legislators’ claims that coerced motherhood is good for
women’s health in the text of the statute itself.!?®

In his concurring opinion Justice Brett Kavanaugh also insistently denied
the dual focus of abortion bans. The central theme of his opinion is that the
Constitution is neutral with respect to abortion bans: it neither requires
nor prohibits them. This almost shrill insistence on the Constitution’s “neu-

trality”126

with respect to abortion bans erases the dual focus of abortion
regulation—the historical and ongoing ways in which carceral approaches to
abortion implicate womens liberty and equality.

The Dobbs Court has authorized lawmakers opposed to abortion to re-
vive the carceral regime their predecessors developed over a century and a
halfago. In some cases, contemporary lawmakers are simply reinstating bans
from the nineteenth and early twentieth century, while in others, they are
dramatically increasing criminal penalties.'?’

Just as Dobbs has nostalgia for a national past that the Court itself is in
part reviving and in part inventing, so too anti-abortion advocates and
lawmakers are returning to a past that they are playing a role in creating.
When lawmakers today argue for protecting women, as Louisiana did in June
Medical and Mississippi did in Dobbs, they revive protectionist traditions in
contemporary feminist and public health idioms.!? And when lawmakers
argue for punishing abortion, they resume carceral conversations that reach
back to the nineteenth century, often supercharged with a quite contempo-
rary appetite for use of the criminal law—as in a Louisiana bill that would
have granted constitutional rights to “all unborn children from the moment
of fertilization” while classifying abortion as a homicide. The bill was with-
drawn amid public uproar at the plan to charge women and their doctors
with murder for obtaining or providing abortion services.!?

This escalation to classifying abortion as homicide suggests that interest in
punishing abortion may rise with women’s civic status. Nineteenth-century
doctors may have talked about abortion as murder, but nineteenth-century
legislators did not generally ban abortion as homicide. (Infanticide was dis-
tinct from abortion, and to prosecute infanticide at common law, courts rea-
soned, “a child must be born alive. It cannot be the subject of a homicide until
ithas an existence independent of its mother.”) 3% It wasn’t until the 1980s that
states began passing fetal homicide statutes (with abortion-rights carveouts)
that broke with this common law tradition.!*! Today there are natural lawyers
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and originalists who urge judges to impose draconian penalties for abortion.
They talk about giving unborn persons equal treatment under homicide
laws, '3 asserting that “unborn children are persons within the original public
meaning of the Fourteenth Amendment’s Due Process and Equal Protection
Clauses,”'* and urging courts to apply homicide laws to abortion. (“Most
States have laws tailormade for “feticide’; any carve-outs for elective abortion
would be disregarded by courts as invalid.”)!3* This is living constitution-

alism,!%*

advancing a carceral claim rooted in the 1980s, not in the 1860s,
that would enforce modern forms of coverture. Observe that as the embryo
and fetus appear, women disappear. And because women disappear the ques-
tion never comes into view: What forms of law for protecting unborn life are
appropriate today, given women’s equal civic status?

The anti-abortion movement is now advancing equal protection claims for
fetuses, even as the Court is denying equal protection rights for women. It
is precisely because abortion bans raise questions under contemporary sex
discrimination law that the justices in Dobbs—and those defending their
decision—are so intent on reasoning from the body and so insistent that
abortion laws are exclusively motivated by concern for protecting fetal life.
Denying the dual focus of abortion bans, in doctrine and in history, is part of
a concerted effort to shield abortion laws from the scrutiny that contempo-
rary sex discrimination doctrine demands.

Anticarceral Presumption

This chapter opened by showing how the Court integrated pregnancy
into the framework it developed for adjudicating sex-based equal pro-
tection cases. Well into the 1970s, the Court continued to view pregnancy
through the lens of physiological naturalism. But after years of enforcing
the PDA, the Court began to appreciate the centrality of laws regulating
pregnancy in constructing and maintaining gender-based hierarchies and
cementing women’s secondary status. Justice Ruth Bader Ginsburg’s opinion
in Virginia and Chief Justice Rehnquist’s opinion in Hibbs superseded the
Court’s reasoning in Geduldig. Rather than assert that women are equal to
the extent they are like men, the Court announced that women are men’s
equals, notwithstanding their differences. Once Virginia and Hibbs applied
antisubordination and antistereotyping principles to pregnancy, the govern-
ment cannot appeal to pregnancy as a physical difference between men and
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women to justify laws that perpetuate women’s second-class standing or en-
force traditional family roles.

In a Court that was willing to apply equal protection doctrine faithfully,
this body of law would give rise, in the context of abortion, to an anticarceral
presumption. When the government engages in sex-based state action—
including when it regulates pregnancy—the government must show why less
restrictive means will not serve its ends, especially here, where government
is enforcing a role historically associated with restrictions on women’s civic
status. There are many ways the state can protect life that support rather than
coerce those who gestate, nurture, and provide for developing dependent
humans that do not “perpetuate the legal, social, and economic inferiority of
women.”136

In a gender-egalitarian society, government efforts to protect potential life
should look different than in a world in which the work is performed by a
disfranchised caste. Centrally, a government committed to women’s equal
citizenship would recognize that commitment as changing its relationship
to the family and to those who do the work of raising the next generation. As
we have shown, there are a multitude of ways states can protect new life that
are compatible with women’s equal citizenship. To reduce abortion, the state
can assist those who are sexually active and wish to avoid becoming parents;
to protect potential life, the state can assist those who are expecting children
and would become parents if they could afford to do so.

When a state rejects this array of nondiscriminatory means of nurturing
potential and born life, and protects life by means that instrumentalize
women and inflict on them bodily, economic, and dignitary harms, this
violates modern equal protection law. It may have been acceptable, in the view
of the law and of many Americans, in the nineteenth century to threaten and
coerce women, to compel them to become mothers by criminalizing abor-
tion. But that anti-abortion regime did not treat women as equal members of
the polity. It exacerbated inequality, endangered pregnant womenss lives and
well-being, stripped women of agency, and subjected them to forms of coer-
cion and control incompatible with twenty-first-century understandings of
liberty and equality. When a state today eschews other means of protecting
fetuses—when it refuses to employ the many egalitarian, less violent means
of supporting the health and well-being of fetuses and pregnant people—and
seeks to discipline and punish, it violates this anticarceral presumption.

While there are members of the Dobbs majority who might yet rule that the
Constitution imposes some limits on abortion bans—for example, to protect
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a pregnant woman'’s right to life, '3’

itis of course exceedingly unlikely that the
Court responsible for Dobbs will actually enforce an anticarceral presump-
tion. But this presumption does not reside only in federal judicial doctrine.
It also resides in other governmental actors’ and the public’s understanding
of the limits on state power to coerce motherhood. Even without a Supreme
Court to give it uniform articulation, we can expect to see federal and state
actors—many legislative—giving this presumption varying expression in the
coming years. Indeed, some states took action immediately after Dobbs to
incorporate aspects of this presumption into their state constitutions. A few
months after the Court’s decision, Michigan and Vermont amended their
constitutions to include explicit protections for reproductive freedom that
subject abortion regulations to strict scrutiny, requiring the state to show
that it has a compelling interest and is employing “the least restrictive means”
to effectuate that interest.!3® California also amended its constitution to pro-
tect reproductive rights; like Vermont, its amendment explicitly references
equal protection, making clear that abortion rights vindicate both liberty
and equality values.!®

Public opposition to the recent carceral turn in abortion regulation was
also evident in the aftermath of Dobbs in red states such as Kansas and
Kentucky, where voters rejected proposed constitutional amendments that
would have outlawed abortion.!4? Like the Louisiana law referenced above,
which would have treated abortion as homicide and had to be withdrawn
after public outcry,'*! these extreme carceral measures induce discomfort
even among many conservatives. They are too harshly punitive and too ob-
viously disrespectful of women’s well-being and social standing to move
through legislatures and succeed at the ballot box even in some very conserv-
ative, anti-abortion states.

Indeed, we can read electoral backlash to the Court’s decision in Dobbs as
expressing skepticism of its account of public values. In the 2022 midterm
elections, voters—especially young voters and women—turned out in great
numbers to repudiate the Court’s decision in Dobbs.!*? The public does not
appear to credit the claim made by Dobbs and its advocates that abortion
bans contain no judgments about women, that bans are simply the most ef-
fective way of communicating the state’s profound concern for fetal life.!*?

Does declaring that abortion bans communicate only fetal-focused
messages make it so? Did declaring that separate was equal make it so?
As Elizabeth Anderson and Richard Pildes have observed, “[e]xpressive
meanings are socially constructed”; they are “a result of the ways in which
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actions fit with (or fail to fit with) other meaningful norms and practices in
the community.”!* For this reason, “a proposed interpretation must make
sense in light of the community’s other practices, its history, and shared
meanings.”!*> The expressive meaning of an act of government emerges only
when analyzed “in the full context in which itisadopted and implemented 14

If we situate abortion bans in the historical and social contexts in which
they arose and continue to operate, the depiction of these bans as gender-
neutral, incorporating no suspect judgments about women and simply
expressing concern for fetal life, is not plausible. Abortion bans were enacted
in the nineteenth century—by an electorate from which women were
excluded—for purposes including enforcing women’s marital and maternal
roles, at a time when law was first enlisted to criminalize the means of contra-
ception and to direct sex to natalist ends.'*’

To suggest that reviving this regime—a hybrid of ancient and modern
status laws—reflects only judgments about embryos and fetuses and has
nothing to do with women’s equality is ridiculous. We have examined the
gender stereotypes and judgments that fueled abortion bans historically
and the way the revival—and the shocking intensification—of these bans
perpetuates women's secondary status. But history is only one lens for
looking at these bans; there are all sorts of indicia of sexism surrounding the
new wave of anti-abortion lawmaking after Dobbs. Polling in the aftermath
of Dobbs shows that “[s]exist beliefs are highly correlated with and predic-
tive of views toward abortion” and that false stereotypes about women and
women who have had abortions are very strong predictors of opposition to
abortion—stronger than party identification, gender, or religiosity.!*® For
example, a majority of anti-abortion adults in a recent poll agreed with the
statement that “feminism has done more harm than good.” Just 20% of anti-
abortion adults agreed “the country would be better off with more women
in political office,” compared to 64% of adults who support legal abortion.!#
There is no independent, or fetal-focused, reason why support for abortion
bans would be so strongly correlated with a dislike of women holding po-
litical office: traditional gender ideology is clearly the driver of and the link
between these views.

Or we could shift from polling to consider the people most affected by the
new abortion bans. As we have noted, the vast majority of women who ob-
tain abortions are poor, and they are disproportionately Black and brown.
The overrepresentation of Black women among those who seek abortions is
particularly pronounced in Mississippi, where Dobbs arose. Anti-abortion
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advocates in Mississippi have long insisted that their primary motivation in
pursuing abortion bans is to protect new life. But Black women in Mississippi
have been lobbying state legislators to protect new life and those who nurture
it for years, to no avail.

Shortly after Dobbs came down, organizations devoted to Black women’s
health in Mississippi held a press conference called “We Are the Data” to

dramatize the crisis in Black maternal and infant mortality!

and to per-
suade the state legislature to implement measures proven to improve health
outcomes, such as extending Medicaid coverage for postnatal care by a few
months.'>! One of the organizers emphasized, “What we're asking for here is
just a right to life’—some basic measures to curb the unnecessary suffering
and death experienced by so many Black mothers and babies. The majority-
white legislature rebuffed their demands. The only thing the Mississippi leg-
islature appears willing to do to address this crisis is to pass abortion bans
that close clinics that predominantly served Black and poor women. This
regulatory approach imposes on these women conditions that the majority
of state legislators in Mississippi would not impose on their own families. It
treats vulnerable women with contempt, it disregards their health and well-
being, and it subjects them to forms of coercion and control all too familiar
to Black women living in the former Confederacy.

As Professor Charles Black once said of Plessy v. Ferguson’s claim that sep-
arate was equal:

[I]f a whole race of people finds itself confined within a system which is set
up and continued for the very purpose of keeping it in an inferior station,
and if the question is then solemnly propounded whether such a race is
being treated “equally;” I think we ought to exercise one of the sovereign
prerogatives of philosophers—that of laughter.!>?

The Court has the power to control the narrative it constructs about abor-
tion, within the four corners of its opinions. It can assert that punitive abor-
tion laws convey no judgments about women’s social status—just as the Court
in 1896 asserted that the segregation of railroad cars conveyed nothing about
Black people’s social status. But there are limits to the Courts power, even
in the context of imperious landmark decisions such as Plessy and Dobbs.
Simply announcing that nineteenth-century status regimes are compatible
with egalitarian ideals and constitutional protections does not make it so.
And defending and maintaining such a regime today ought to be even more
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of a challenge than it was at the time of Plessy, because despite what the Court
suggests, we now have a robust body of equal protection law that requires
the state to respect women as equal citizens. We are beyond the day when
the state can simply dominate and control women, using punitive measures
to coerce them to continue pregnancies and become mothers against their
will. The majority in Dobbs seems determined to kill this body of law, and al-
though it didn’t succeed this time, it is likely to keep trying.

But equal protection doctrine and equality principles have taken root in
too many places, have been embraced by too many actors across too many
levels of government and by too high a percentage of the American people,
for the Court to eradicate them everywhere. The goal now is to figure out
how best to nurture and protect these commitments, not by debating
womens rights versus fetal rights but by talking about the kind of support
families need to meet the real challenges families face and to enable new
understandings of women’s citizenship to flourish.
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Mississippi’s abortion ban explicitly classifies by sex, prohibiting physicians from per-
forming an abortion on “a maternal patient” after fifteen weeks. Gestational Age Act,
H.B. 1510 § 1(4), M1ss. CODE ANN. § 41-41-191 (West 2018). Kentucky’s fifteen-week
ban refers to the “maternal patient” and “pregnant woman” throughout. 2022 Ky. H.B.
3(2022). Oklahoma’s ban repeatedly refers to the “pregnant woman.” 2022 OKkla. Sess.
Law Serv. Ch. 11 (S.B. 612) (West 2022).

See L. B. Finer & M. R. Zolna, Declines in Unintended Pregnancy in the United States,
2008-11, 374 NEw ENG. ]. MED. 843 (2016); Joerg Dreweke, New Clarity for the U.S.
Abortion Debate: A Steep Drop in Unintended Pregnancy Is Driving Recent Abortion
Declines, GUTTMACHER PoL’y Rev. (Mar. 18, 2016), https://www.guttmacher.org/
gpr/2016/03/new-clarity-us-abortion-debate-steep-drop-unintended-pregnancy-
drivingrecent-abortion.

For an illustration of this analysis, see Siegel, Mayeri & Murray, supra note 40.

Isabelle Taft, Mississippi Remains Deadliest State for Babies, CDC Data Shows, Miss.
Topay (Sept. 29, 2022), https://mississippitoday.org/2022/09/29/mississippi-rema
ins-deadliest-state-for-babies.

Id.

Asha DuMonthier, Chandra Childers, & Jessica Milli, The Status of Black Women in
the United States, INST. FOR WOMEN’s PoL’Y RscH. 66 (June 26, 2017), https://iwpr.
org/wp-content/uploads/2020/08/The-Status-of-Black-Women-6.26.17.pdf.
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66.

67.

68.

69.
70.

See Angela Grayson, Op-Ed: Extending Postpartum Medicaid Coverage Is Important to
Addpressing the Black Maternal Health Crisis, G93 WPMZ (Oct. 1, 2022), https://g93w
mpz.com/2022/10/01/op-ed-extending-postpartum-medicaid-coverage-is-import
ant-to-addressing-the-black-maternal-health-crisis.

See Emily Wagster Pettus, Mississippi House Leaders Kill Postpartum Medicaid
Extension, AP NEws (Mar. 9, 2022), https://apnews.com/article/health-mississi
ppi-medicaid-c49dcbdc7b356£593485853aee5458¢c1;  Sarah  Fowler, Mississippi
Banned Most Abortions to Be the “Safest State” for the Unborn; Meanwhile, One in
Three Mississippi Kids Lives in Poverty, Bus. INSIDER (Nov. 26, 2021), https://www.
businessinsider.com/mississippi-defends-abortion-ban-one-in-three-kids-in-pove
rty-2021-11.

AMERICA’S HEALTH RANKINGS, 2019 HEALTH OF WOMEN AND CHILDREN REPORT
4-7 (2019), https://www.americashealthrankings.org/learn/reports/2019-health-of-
women-and-children-report; see also UNITED HEALTH FOUND., HEALTH OF WOMEN
AND CHILDREN REPORT 8 (2019), https://assets.americashealthrankings.org/app/
uploads/executive-highlights-ahr-health-of-women-and-children.pdf (ranking
Mississippi fiftieth in women’s and children’s health).

The Gestational Age Act at issue in Dobbs prohibited the performance of abortion
past fifteen weeks, “[e]xcept in a medical emergency or in the case of a severe fetal
abnormality” Miss. CODE ANN. § 41-41-191 (2018). Dobbs sent Mississippi’s trigger
ban into effect; the state now bans all abortions, except “where necessary for the pres-
ervation of the mother’s life or where the pregnancy was caused by rape” Miss. CODE
ANN. § 41-41-45(2) (2022).

For an illustration of this dynamic in Texas, see Cary Franklin, Whole Woman’s
Health v. Hellerstedt and What It Means to Protect Women, in REPRODUCTIVE RIGHTS
AND JUSTICE STORIES 223 (St. Paul: Foundation Press, Melissa Murray, Kate Shaw, &
Reva B. Siegel eds., 2019); for Louisiana, see Reva B. Siegel, Why Restrict Abortion?
Expanding the Frame on June Medical, 2020 Sup. Ct. REV. 277, 321-27. See gener-
ally sources cited supra note 70 (sources demonstrating that states with the most re-
strictive abortion laws tend to rank lowest in social provision and safety-net policies).
Some studies suggest that the provision of contraception may be the most effective of
these policies. See, e.g., Oberman, infra note 71, at 6 (“The single most effective way to
help people avoid unwanted pregnancies, thereby deterring abortion, is by increasing
contraception rates.”).

See AMERICA’s HEALTH RANKINGS, supra note 66, at 5.

For sources examining the safety-net policies of so-called pro-life jurisdictions in
comparison to other states, see Emily Badger, Margot Sanger-Katz, & Claire Cain
Miller, States with Abortion Bans Are Among Least Supportive for Mothers and
Children, N.Y. TiMESs (July 28, 2022), https://www.nytimes.com/2022/07/28/upshot/
abortion-bans-states-social-services.html; Dylan Scott, The End of Roe Will Mean
More Children Living in Poverty, Vox (June 24, 2022), https://www.vox.com/pol
icy-and-politics/23057032/supreme-court-abortion-rights-roe-v-wade-state-aid;
Chris J. Stein, After Roe, Are Republicans Willing to Expand the Social Safety Net?,
GUARDIAN (July 5, 2022, 2:00 PM EDT), https://www.theguardian.com/us-news/
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2022/jul/05/roe-v-wade-abortion-republicans-social-safety-net; Lauren Camera,
States Where Abortion Is Illegal Also Have the Worst Support Systems for Mothers, U.S.
NEWS & WORLD REP. (Aug. 8, 2022), https://www.usnews.com/news/national-news/
articles/2022-08-08/states-where-abortion-is-illegal-also-have-the-worst-support-
systems-for-mothers; and Rachel Treisman, States With the Toughest Abortion Laws
Have the Weakest Maternal Supports, Data Shows, NPR (Aug. 18, 2022), https://
www.npr.org/2022/08/18/1111344810/abortion-ban-states-social-safety-net-hea
Ith-outcomes. See also Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2340
(2022) (Breyer, Sotomayor, & Kagan, JJ., dissenting) (“[A] state-by-state analysis
by public health professionals shows that States with the most restrictive abortion
policies also continue to invest the least in women’s and children’s health”). For a re-
port on a study of lives saved and lost through policy choices made by red and blue
states, see Akilah Johnson, Can Politics Kill You? Research Says the Answer Increasingly
Is Yes., WasH. PosT (Dec. 16,2022, 6:00 AM EST), https://www.washingtonpost.com/
health/2022/12/16/politics-health-relationship, which observed that “[w]ith abor-
tion services no longer legal nationwide, university researchers have estimated that
maternal deaths could increase by up to 25 to 30 percent, worsening the nation’s ma-
ternal mortality and morbidity crisis. [America] . . . is the worst place among high-
income countries to give birth” For a wide-ranging policy study demonstrating
that “[o]n nearly every measure, people in banned and restrictive states have worse
outcomes than their counterparts in supportive states,” and that restrictive states “are
less likely to enact policies, like paid parental leave, which have been shown to im-
prove outcomes for new parents and babies,” see GENDER EQuITY PoLICY INST., THE
STATE OF REPRODUCTIVE HEALTH IN THE UNITED STATES 3 (2023), https://thegepi.
org/wp-content/uploads/2023/01/GEPI-State-Repro-Health-Report.pdf.

Michelle Oberman notes that abortion rates are lower in Europe than in Latin
America despite much higher prevalence of criminalization in Latin America and
observes that the “single biggest predictor of abortion rates is not the legal status of
abortion, but rather, the percentage of pregnancies that occur among those who were
not looking to have a baby” Michelle Oberman, What Will and Won't Happen When
Abortion Is Banned, 9 J.L. & BIoSCIENCES 11 (2022), https://academic.oup.com/jlb/
article/9/1/1sac011/6575467.

Caroline Kitchener, Conservatives Complain Abortion Bans Not Enforced, Want Jail
Time for Pill “Trafficking” WasH. PosT (Dec. 14, 2022), https://www.washingtonpost.
com/politics/2022/12/14/abortion-pills-bans-dobbs-roe.

See Prenatal Care, DEP’T HEALTH & HUM. SERVS. OFF. ON WOMEN’S HEALTH (APR. 1,
2019), https://www.womenshealth.gov/a-z-topics/prenatal-care.

Brief of Amici Curiae Economists in Support of Respondents at 23, Dobbs, 142 S. Ct.
2228 (2022) (No. 19-1392), 2021 WL 4341729, at *24; see also Richard V. Reeves &
Joanna Venator, Sex, Contraception, or Abortion? Explaining Class Gaps in Unintended
Childbearing, BROOKINGS INsT. (Feb. 26, 2015), https://www.brookings.edu/resea
rch/sex-contraception-or-abortion-explaining-class-gaps-in-unintended-child
bearing (finding that access to abortion reduces the disparity between affluent and
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79.

80.
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82.

83.

84.

85.
86.

87.

88.
89.
90.

91.
92.

93.

low-income women by one-third and access to contraception reduces the same dis-
parity by one-half).

See supra notes 63-64 and accompanying text.

See United States v. Virginia, 518 U.S. 515, 533-34 (1996); see supra note 57.

Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 928 (1992) (Blackmun, J.,
concurring in part); see id. at 928 & n.4 (Blackmun, J., concurring in part).

See Brief of Equal Protection Constitutional Law Scholars Serena Mayeri, Melissa
Murray, & Reva Siegel as Amici Curiae in Support of Respondents, supra note 40
(expanding on these arguments).

Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2284 (2022).

Id. at 2279 (“26 States expressly ask us to overrule Roe and Casey and to return the
issue of abortion to the people and their elected representatives.”).

Id. at 2255 (discussing arguments of brief arguing that abortion bans “were enacted
for illegitimate reasons”).

Id. at 2256.

Minor v. Happersett, 88 U.S. 162 (1874); see also Siegel, supra note 7, at 58-59.
Bradwell v. Illinois, 83 U.S. 130 (1872). For an account of this portion of the Dobbs
opinion, see Siegel, supra note 7, at 58-59.

See supra text accompanying notes 21-25.

JaAMEs C. MOHR, ABORTION IN AMERICA: THE ORIGINS AND EVOLUTION OF
NATIONAL PoLIcy, 1800-1900, at 147-170 (New York: Oxford Univ. Press, 1978); see
also Before Roe: The Physicians’ Crusade, NPR THROUGHLINE (May 19, 2022), https://
www.npr.org/2022/05/18/1099795225/before-roe-the-physicians-crusade.

See MOHR, supra note 83, at 33-37 (1978); LESLIE ]. REAGAN, WHEN ABORTION WAS
A CRIME: WOMEN, MEDICINE, AND LAW IN THE UNITED STATES, 1867-1973,at 10-11
(Berkeley: Univ. of California Press, 1997).

For examples, see Siegel, Reasoning from the Body, supra note 22, at 287-92.

See Siegel, supra note 7, at 59-63 (discussing primary and secondary sources).
HoRrRATIO ROBINSON STORER, WHY NoT? A Book FOR EVERY WOMAN 75-76
(Boston: Lee and Shepard, 1866).

Id. at 36-37.

HoRATIO R. STORER, ON CRIMINAL ABORTION IN AMERICA 101 (Philadelphia: J.
B. Lippincott & Co., 1860) (“If . . . the community were made to understand and to feel
that marriage, where the parties shrink from its highest responsibilities, is nothing
less than legalized prostitution, many would shrink from their present public confes-
sion of cowardly, selfish and sinful lust”). For more on physicians’ use of this term, see
Siegel, Reasoning from the Body, supra note 22, at 308-11.

See Siegel, Reasoning from the Body, supra note 22, at 311-14. At common law, a wife
was presumed to consent to sex with her husband when she consented to marriage.
For a history of that presumption and nineteenth-century challenges to it, see Jill
Hasday, Contest and Consent: A Legal History of Marital Rape, 88 CALIF. L. REv. 1373
(2000).
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99.
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See Siegel, Reasoning from the Body, supra note 22, at 307-8; see also Tracy A.
Thomas, Misappropriating Women’s History in the Law and Politics of Abortion, 36
SeaTTLE U. L. REV. 1, 27-30, 60-63 (2012). Of course, women in other freedom
movements of the era sought and advocated for reproductive justice employing
different frameworks of appeal. For examples drawn from the antislavery move-
ment and Reconstruction, see PEGGY COOPER DAvIS, NEGLECTED STORIES: THE
CoNsTITUTION AND FamILY VALUES (New York: Hill and Wang, 1997).

D. A. O’Donnell & W. L. Atlee, Report on Criminal Abortion, 22 TRANSACTIONS AM.
MED. Ass'N 239, 241 (1871).

MOHR, supra note 86, at 104 (quoting Montrose A. Pallen, Foeticide, or Criminal
Abortion, 3 MED. ARCHIVES 193, 205 (1869)). For more on the antifeminism of the
physicians’ campaign, see Siegel, Reasoning from the Body, supra note 22, at 280-314.
See Comstock Act ch. 258, 17 Stat. 598, 599 (1873) (repealed 1909) (prohibiting
any person from selling or distributing in U.S. mail articles used “for the preven-
tion of conception, or for causing unlawful abortion” or sending information con-
cerning these practices as “obscene”); Siegel, Reasoning from the Body, supra note
22, at 314-15 (discussing passage of Comstock Act and state analogues that banned
abortifacients and contraceptives, which enabled nonnatalist sex, as obscene);
MOHR, supra note 86, at 219-21 (describing the passage of such laws in, inter alia,
Nevada, Michigan, Kansas, Connecticut, and Massachusetts); Carol Flora Brooks,
The Early History of the Anti-Contraceptive Laws in Massachusetts and Connecticut,
18 AM. Q. 3,4 (1966); cf. JANET FARRELL BRODIE, CONTRACEPTION AND ABORTION
IN NINETEENTH-CENTURY AMERICA 253 (Ithaca: Cornell Univ. Press, 1994) (“[T]he
campaigns against abortion and contraception . . . shared important similarities
in the opponents’ motivations, in the imagery and symbolism of their public
campaigns, and in the consequences.”).

HoraT1O R. STORER & FRANKLIN FISKE HEARD, CRIMINAL ABORTION: ITS NATURE,
ITs EVIDENCE, AND ITs LAw 97 (Boston: Little, Brown, 1868).

Id. at 98.

Id. (“[T]f said offender be a married woman, the punishment may be increased at
the discretion of the court?); see generally MOHR, supra note 86, at 225 (describing
legislators in the 1870s as revoking the common law immunities of women
who sought abortions); REAGAN, supra note 87, at 13 (noting that some mid-
nineteenth-century abortion bans “included punishment for the women who had
abortions”); id. at 60 (describing the AMA's shift from “urg[ing] the prosecution of
abortionists . . . to recommending prosecution of women”).

MOHR, supra note 86, at 200; see also id. at 139 (observing that “so many . . . anti-
abortion code revisions” in this period were “directly attributable to the influ-
ence of a regular physician with access to the lawmaking process”); id. at 200-245
(recounting the achievements of the physicians’ campaign with respect to legislation
enacted and the alteration of reproductive medicine more generally).

Id. at 200; see also Aaron Tang, After Dobbs: History, Tradition, and the Uncertain
Future of a Nationwide Abortion Ban, 75 STAN. L. REV. 1091 (2023), https://ssrn.com/
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103.

104.
105.
106.

107.

108.

109.
110.
111.

112.

abstract=4205139 (showing significant errors in the ways that Dobbs characterized
and counted nineteenth-century abortion laws).

Mary Ziegler, Some Form of Punishment: Penalizing Women for Abortion, 26 WM.
& MARY BILL OF RTs. J. 735, 740-46 (2018); Clarke Forsythe, Why States Did Not
Prosecute Women for Abortion Before Roe v. Wade, AMs. UNITED FOR LIFE (Apr. 23,
2010), https://aul.org/2010/04/23/why-the-states-did-not-prosecute-women-for-
abortion-before-roe-v-wade (observing that regardless of statutory text, legal actors
in this period almost uniformly “determined that states could not prosecute women
under any theory of criminal liability”); Ashley Gorski, Note, The Author of Her
Trouble: Abortion in Nineteenth- and Early Twentieth-Century Judicial Discourses, 32
HARv. J.L. &« GENDER 431, 434 (2009).

State v. Carey, 56 A. 632, 636 (Conn. 1904).

State v. Pearce, 56 Minn. 226, 230 (1894).

Jonathan M. Purver, Annotation, Woman Upon Whom Abortion Is Committed or
Attempted as Accomplice for Purposes of Rule Requiring Corroboration of Accomplice
Testimony, 34 A.L.R. 3d 858 (1970).

See Siegel, The Pregnant Citizen, supra note 22, at 170 (“At the founding, the law gave
male heads of household authority over women and the ability to represent them in
voting and the market; this understanding of women as dependent citizens, defined
through family relations to men, continued to shape the law even after women’s en-
franchisement, despite women’s efforts to democratize family structure in order to
secure equal citizenship.”) (citation omitted).

For an illustration of how these different forms of judgment coalesced, see, e.g.,
1867 OHIO SENATE J. APP. 233. This Ohio report is often discussed by anti-abortion
advocates as monist, as illustrating fetal-protective concern only, when it is plainly
dualist, combining arguments about protecting unborn life with arguments for
enforcing wives’ roles and preserving the ethnic character of the nation. Compare
John Finnis, Abortion Is Unconstitutional, FIRST THINGS (Apr. 2021), https://www.
firstthings.com/article/2021/04/abortion-is-unconstitutional with Siegel, supra
note 7, at 60-63 (discussing text of report and the selective ways it is discussed by
anti-abortion advocates).

Siegel, Reasoning from the Body, supra note 22, at 321.

Id.

Id. at 331 (“[T]oday, as in the past, physiological modes of reasoning about women
are invoked to limit principles recognizing woman’s commonality with man and
equality to him. Indeed, this mode of reasoning about women seems to acquire cul-
tural force as women’s claims to equality acquire cultural force”).

A Massachusetts court recognized in 1984, “Since at least the fourteenth century, the
common law has been that the destruction of a fetus in utero is not a homicide. . ..
The rule has been accepted as the established common law in every American ju-
risdiction that has considered the question” Commonwealth v. Cass, 467 N.E.2d
1324, 1328 (Mass. 1984). See also Keeler v. Superior Ct., 2 Cal. 3d 619, 627 (1970)
(“By the year 1850 [the common law rule that homicide required live birth] had
long been accepted in the United States””); see generally Marka B. Fleming, Feticide
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119.
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Laws: Contemporary Legal Applications and Constitutional Inquiries, 29 PACE L. REV.
43,47 (2008) (“By 1850, the ‘born alive’ rule was widely adopted in the United States’
legal system. Moreover, ‘[e]very American jurisdiction to consider the issue [of
fetal homicide] on the basis of common law, rather than a specific feticide statute,
followed some form of the born alive rule until 1984, when the Supreme Judicial
Court of Massachusetts extended its vehicular homicide statute to a viable fetus.”).
Davip DupLgey FIeLDp, NEw YOrk FIELD CoODES 1850-1865, at 112 (Union: The
Lawbook Exchange, Ltd., 1998). Field’s New York Penal Code was submitted to the
legislature in 1865 and enacted in 1881, remaining in effect until its replacement
by the New York Penal Law of 1967. See Paul H. Robinson & Markus D. Dubber,
The American Model Penal Code: A Brief Overview, 10 NEw CriM. L. REv. 319, 322
(2007). Field’s approach proved highly influential, directly and derivatively. Field’s
New York Penal Code was adopted by Dakota in 1865 and California in 1872, which
led to its adoption by several western states that followed the California model, in-
cluding Arizona, Idaho, Montana, Oregon, Utah, and Wyoming. Sanford H. Kadish,
Codifiers of the Criminal Law: Wechsler’s Predecessors, 78 CoLuM. L. REv. 1098,
1137-38 (1978). For examples of state codes listing abortion under “Crimes against
Public Decency and Good Morals,” see THE PENAL CODE OF CALIFORNIA: ENACTED
IN 1872; AS AMENDED IN 1889, at 124-25 (San Francisco: Bancroft-Whitney Co.,
Robert Desty, ed., 1889) (classifying abortion with abandonment and neglect of
children, bigamy, incest, lotteries, gaming, and indecent exposure); NEV. REV. STAT.
ANN. §201.120 (1911) (classifying abortion with bigamy, incest, obscenity, and open
or gross lewdness); and Oklahoma, OKLA. STAT. ANN. tit. 21, § 861 (1910) (classi-
fying abortion with adultery, bigamy, incest, and desertion of wife or child).

See DAVID ALAN SKLANSKY, A PATTERN OF VIOLENCE: HOw THE LAw CLASSIFIES
CRIMES AND WHAT IT MEANS FOR JUSTICE 53 (Cambridge: Harvard Univ.
Press, 2021).

MoDEL PENAL CODE § 230.3 (AM. L. INST. 1962).

MobperL PENAL Cobpe § 207.11, Comments (AM. L. INsT.,, Tentative Draft No.
9,1959).

Id.

MOoDEL PENAL CODE §§ 230.1-230.5 (AM. L. INST. 1962).

America’s Abortion Quandary, PEw Res. CTR (May 6, 2022), https://www.pewresea
rch.org/religion/2022/05/06/americas-abortion-quandary.

See, e.g., Brief of Texas Right to Life as Amicus Curiae in Support of the Petitioners at
19, Dobbs, 142 S. Ct. 2228 (2022) (No. 19-1392), 2021 WL 4264275, at *20 (“Women
can ‘control their reproductive lives’; without access to abortion; they can do so by
refraining from sexual intercourse.”).

See, e.g., Opinion No. 22-12, Applicability of the Human Life Protection Act to the
Disposal of Human Embryos That Have Not Been Transferred to a Woman’s Uterus
(Tenn. A.G. 2022), https://www.tn.gov/content/dam/tn/attorneygeneral/docume
nts/ops/2022/0p22-12.pdf (explaining that “the disposal of a human embryo that
has not been transferred to a woman’s uterus [is not] punishable as ‘criminal abor-
tion’ under Tennessee’s Human Life Protection Act,” which “only applies when a
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122.
123.

124.
125.
126.

127.
128.

129.

130.

131.

woman has a living unborn child within her body”); W. Va. CobEt § 16-2R-4(a)(5)
(2022) (providing that “[a]bortion does not include . . . [i]n vitro fertilization”); IND.
CoDE. § 16-34-1-0.5 (2022) (providing that Article 34, which covers “Abortion,”
“does not apply to in vitro fertilization”); ¢f. OKLA. STAT. tit. 63, § 63-1-730(A)(1)
(2022) (defining “abortion” as “the use or prescription of any instrument, medicine,
drug, or any other substance or device intentionally to terminate the pregnancy of a
female known to be pregnant with an intention other than to increase the probability
of alive birth” (emphasis added)).

See Zernike, supra note 51 and text accompanying note 56.

See Siegel, supra note 68, at 296-309. For discussion of the woman’s health protec-
tive laws at issue in Whole Woman's Health v. Hellerstedt, 136 S. Ct. 2202 (2016) and
June Medical Services L.L.C. v. Russo, 140 S.Ct. 2103 (2020), see Siegel, supra note 68.
For the law in Dobbs, see Miss. H.B. 1510 § 1(2)(b)(i) (finding that banning abor-
tion protects fetal life); id. § 1(2)(b)(ii)-(v) (finding that banning abortion protects
women); Brief of Equal Protection Constitutional Law Scholars Serena Mayeri,
Melissa Murray, & Reva Siegel as Amici Curiae in Support of Respondents, supra
note 40, at 12-13. The reasoning Mississippi offers for banning abortion after fifteen
weeks—to protect the health of the “maternal patient” (Miss. H.B. 1510 § 1(2)(b)
(ii), (iii))—echoes the sex-role assumptions of the nineteenth-century anti-abortion
campaign: a pregnant woman’s “health” will suffer if she deviates from her natural
maternal role.

See Siegel, supra note 68, at 215-16.

See supra note 123.

Justice Kavanaugh uses the word “neutral” no fewer than eight times, and “neu-
trality” five times, throughout his concurring opinion. See Dobbs, 142 S. Ct. at 2304-
11 (Kavanaugh, J., concurring).

See sources cited supra note 48.

See supra notes 123-124 and accompanying text; see also Reva B. Siegel, The Right’s
Reasons: Constitutional Conflict and the Spread of Woman-Protective Antiabortion
Argument, 57 Duke L. J. 1641 (2008).

Sharon Bernstein, Louisiana Lawmakers Withdraw Bill Declaring Abortion Homicide,
REUTERS, May 13, 2022 (5:22 AM EDT), https://www.reuters.com/world/us/louisi
ana-lawmakers-withdraw-bill-declaring-abortion-homicide-2022-05-13/.

Morgan v. State, 256 S.W. 433, 434 (Tenn. 1923) (“It is usually said that the umbilical
cord must have been severed, and an independent circulation established.”); Keeler
v. Superior Ct., 2 Cal. 3d 619, 625-26 (1970) (“[A]n infant could not be the sub-
ject of homicide at common law unless it had been born alive”); Mamta K. Shah,
Note, Inconsistencies in the Legal Status of an Unborn Child: Recognition of a Fetus’ as
Potential Life, 29 HOrsTRA L. REV. 931, 937 (2001); Louis Westerfield, The Born Alive
Doctrine: A Legal Anachronism, 2 S.U. L. REv. 149, 149-51 (1975).

See State Homicide Laws That Recognize Unborn Victims, NAT'L RIGHT TO LIFE (Apr.
2, 2018), https://www.ncsl.org/research/health/fetal-homicide-state-laws.aspx;
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