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We are sometimes asked in the name of patriotism to forget the 
merits of this fearful struggle, and to remember with equal 
admiration . . . those who fought for slavery and those who fought for 
liberty and justice. I am no minister of malice . . . but . . . may my 
tongue cleave to the roof of my mouth if I forget the difference 
between the parties to that . . . bloody conflict . . . I may say if this 
war is to be forgotten, I ask in the name of all things sacred what 
shall men remember? 

Frederick Douglass, Tomb of the Unknown Soldier, Arlington 
National Cemetery (1871)1 

 

Since Trump took office, the park service—an agency charged with 
preserving American history—has changed how its website describes 
key moments from slavery to Jim Crow. 

Washington Post, April 6, 20252 
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 1. Frederick Douglass, ‘Address at the Grave of the Unknown Dead’: May 30, 1871 (reel 14, 
Frederick Douglass Papers (Manuscript Div., Libr. of Cong.), quoted in David W. Blight, “For 
Something Beyond the Battlefield”: Frederick Douglass and the Struggle for the Memory of the Civil 
War, 75 J. AM. HIST. 1156, 1160 (1989). 

 2. Jon Swaine & Jeremy B. Merrill, Amid Anti-DEI Push, National Park Service Rewrites History 
of Underground Railroad, WASH. POST (Apr. 6, 2025), 
https://www.washingtonpost.com/investigations/2025/04/06/national-park-service-underground-
railroad-history-slavery. 
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When the Roberts Court invokes history to resolve a constitutional 

dispute, it presents the past as a domain of facts free of values, a neutral 

ground on which to resolve conflict. In United States v. Rahimi,3 the 

Court’s most recent Second Amendment decision, Justice Kavanaugh 

invoked Justice Scalia’s defense of originalism: “History establishes a 

‘criterion that is conceptually quite separate from the preferences of the 

judge himself.’”4 “A history-based methodology,” Kavanaugh explained, 

“imposes a neutral and democratically infused constraint on judicial 

decision making.”5 “The facts of our founding are not partisan,” President 

Trump’s Advisory 1776 Commission likewise explained. “They are a 

matter of history.”6 

But originalists’ historical facts may instead be projections of the 

interpreters’ experience and values. In Against Constitutional 

Originalism: A Historical Critique,7 historian Jonathan Gienapp draws on 

founding-era sources to demonstrate that original-public-meaning 

originalists are not reasoning from history when they assume that the 

Constitution is “exclusively written, that its meaning is fixed, and that it is 

essentially lawlike.”8 Historians understand “the original Constitution”—

as originalists do not—because they respect “a vital truth: the past is a 

foreign country,”9 Gienapp observes. Originalism “is not really about the 

past, but the present,”10 “living constitutionalism by another name.”11 

Many originalists attempt to deflect historical critique on grounds that 

they are doing law,12 but Gienapp counters, originalists’ claims on the past 

 

 3. United States v. Rahimi, 602 U.S. 680 (2024). 

 4. Id. at 718 (Kavanaugh, J., concurring) (quoting Antonin Scalia, Originalism: The Lesser Evil, 
57 U. CIN. L. REV. 849, 864 (1989)). 

 5. Id. at 734; see also Reva B. Siegel, The Levels-of-Generality Game: “History and Tradition” in 
the Roberts Court, 47 HARV. J.L. & PUB. POL’Y 565, 578-79 (2024) [hereinafter Siegel, Levels-of-
Generality Game] (discussing related claims of this kind appearing in the Court’s opinions in Dobbs 
and Bruen). 

 6. The 1776 Report 1, PRESIDENT’S ADVISORY 1776 COMM’N (Jan. 18, 2021), 
https://trumpwhitehouse.archives.gov/wp-content/uploads/2021/01/The-Presidents-Advisory-1776-
Commission-Final-Report.pdf. 

 7. JONATHAN GIENAPP, AGAINST CONSTITUTIONAL ORIGINALISM: A HISTORICAL CRITIQUE 
(2024). 

 8. Id. at 21. For one pithy summary of his charges, see id. at 221-22. For his critique of original-
law-originalism, see id. at 226-38. 

 9. Id. at 242. 

 10. Id. 

 11. Id. 

 12. Id. at 55 (reporting originalists argue that “[h]istorians do history; they don’t aim to recover—
nor know how to recover—legal meaning”); id. at 39-64 (discussing the work of Baude and Sachs, 
Amar, and others). See Gary Lawson, Does Good Originalism Need Good History?, 77 FLA. L. REV. 
(forthcoming 2025) (manuscript at 1) (available on SSRN: https://ssrn.com/abstract=5357156) 
(responding to Gienapp’s book with a demonstration that history’s role in originalism “is more 
constrained than many, including many originalists, sometimes seem to think”); Gary S. Lawson & 
Guy I. Seidman, Originalism as a Legal Enterprise, 47 CONST. COMMENT. 47, 79 (2006) 
(“Understanding the thoughts of ‘We the People’ is not a distinctively historical, psychological, or 
linguistic task. It is an act of legal construction, based on a legal document, using legal language, in a 
legal context. For lack of a better description, it is a legal enterprise.”); see also John O. McGinnis, 
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subject them to the authority of history: “Originalists have made the law 

about the past. . . . If originalists would prefer for law to remain largely 

separate from history, then they shouldn’t have made law a matter of 

recovering the past as originally understood.”13 

Claims about the past in constitutional law are often viewed as history. 

This Article analyzes claims about the past in constitutional law as integral 

to normative argument—as both positive and normative—and thus 

different from historians’ claims about the past. I nonetheless view it as 

crucial to subject constitutional claims about the past to historical 

evaluation. We need history, sociology, and other disciplines to 

understand the many kinds of authority that these claims about the past 

exert, and to understand how constitutional law structures society—

matters I demonstrate by analyzing claims on Civil War memory, from the 

era of Lincoln to Trump. 

My account aligns me in part with the critical premises of Against 

Constitutional Originalism. For years I have drawn on history to analyze 

originalism from a variety of critical vantage points,14 and much admire 

Gienapp’s project of subjecting originalists’ claims on the founding to 

systematic historical challenge. Constitutional claims on the past warrant 

historical interrogation, and are not, as a growing number of originalists 

claim, entitled to immunity from historical evaluation because they are 

 

Why Mary Sarah Bilder Gets Originalism Wrong, LAW & LIBERTY (Feb. 11, 2021), 
https://lawliberty.org/why-mary-bilder-gets-originalism-wrong (arguing that originalism’s enterprise is 
recovering a text’s meaning under the framers’ own interpretive rules rather than explaining broader 
social or political history); William Baude & Stephen E. Sachs, Originalism and the Law of the Past, 
37 LAW & HIST. REV. 809, 810-11 (2019) (“[T]the legal inquiry is a refined subset of the historical 
inquiry. It looks to legal doctrines and instruments specifically, rather than to intellectual movements 
more generally. It interprets these instruments in artificial ways, properly ignoring certain facts about 
their historical authors and audience.”); id at 813 (“This emphasis on internal legal sources runs 
against the grain of trends in legal and intellectual history, which usually avoid such restrictive 
accounts in favor of broader reconstructions of the past.”). 

 13. See GIENAPP, supra note 7, at 55 (emphasis omitted); see also id. (arguing that, because 
originalists “made law about the past[,] they have posed an empirical and methodological questions 
that is historical in nature”). 

 14. I have analyzed the development of originalist argument in conflicts over race, guns, and 
abortion, and engaged with the work of originalists from Berger, Bork, and Scalia to Baude and Sachs. 
On originalism, race, and abortion, see Reva B. Siegel, Memory Games: Dobbs’s Originalism as Anti-
Democratic Living Constitutionalism—and Some Pathways for Resistance, 101 TEX. L. REV. 1127 
(2023) [hereinafter Siegel, Memory Games]; Reva B. Siegel, The History of History and Tradition: 
The Roots of Dobbs’s Method (and Originalism) in the Defense of Segregation, 133 YALE L.J.F. 99 
(2023) [hereinafter Siegel, The History of History and Tradition]. On originalism, race, and guns, see 
Reva B. Siegel, Dead or Alive: Originalism as Popular Constitutionalism in Heller, 122 HARV. L. 
REV. 191 (2008); Siegel, The Levels-of-Generality Game, supra note 5; Joseph Blocher & Reva B. 
Siegel, The Ambitions of “History and Tradition” in and beyond the Second Amendment, 174 U. 
PENN. L. REV. (forthcoming 2026) [hereinafter Blocher & Siegel, Ambitions of “History and 
Tradition”]. This work spans two decades. See Robert Post & Reva B. Siegel, Originalism as a 
Political Practice: The Right’s Living Constitution, 75 FORDHAM L. REV. 545 (2006); See, e.g. Reva 
B. Siegel & Mary Ziegler, Abortion’s New Criminalization—A History-and-Tradition Right to 
Healthcare Access After Dobbs, 111 VA. L. REV. 413, 473-76 (2025) [hereinafter Siegel & Ziegler, 
Abortion’s New Criminalization] (challenging the claims of original law originalism to be a positive 
not a normative theory). 
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“legal.”15 

But just as law cannot claim exclusive authority over the past, neither 

can history. It is on this key point that I diverge from Gienapp. Gienapp 

characterizes positive-normative reasoning about the past of the kind that 

pervades originalism and so many other forms of constitutional argument 

as “anachronistic.”16 When Gienapp uses the term “anachronistic” to 

describe constitutional claims about the past concerned with normative 

questions in the present, he presents history’s authority over the past as 

primary and authentic and constitutional law’s as secondary and 

inauthentic,17 a “contrived” “fiction,” as Gienapp puts it.18 Just as history 

has modes of reasoning about the past, so too do many forms of law. 

Positive-normative reasoning about the past is a core part of constitutional 

argument, with its own complex logic. In constitutional disputes, claims 

on the past help the nation find its way forward; they are not out of place 

or a mistake in chronology as the term “anachronism” implies. Our 

nation’s very future as a constitutional democracy depends on the 

authority and credibility of these claims on the past, sustained across 

generations and over divides. Without these “anachronisms,” the “We” of 

“We the People” becomes a “They,” and other identifications and ethics 

predominate. 

I have elsewhere called this fusion of positive and normative claims 

about the past in constitutional argument constitutional memory.19 These 

claims on the past express reasons and relationships rooted in community 

that together endow constitutional law with authority, promote solidarity, 

and legitimate domination and empower resistance. To illustrate, the 

Article samples, in historical context, constitutional arguments appealing 

 

 15. For examples, see supra note 12 and accompanying text. 

 16. See, e.g., Gienapp, supra note 7 at 239-42 (invoking Richard Rorty to analyze how law and 
history relate to the past). 

 17. As Gienapp writes: 

Law is different from history. . . . [In law the] goal is not to render the past accurately on its own 
terms, but to wrench historical evidence into the present to serve modern-day conceptual needs. By its 
inherent structure, then, legal interpretation promotes anachronism. Ordinary lawyers’ work 
purposefully distorts the past according to the imperatives and logic of the law. The standard 
interpretive techniques common to it . . . amount to a stylized form of rhetoric quite distinct from 
genuine historical recovery. It answers not to the past but to the criteria of law’s various language 
games. 

Id. at 239. Most often Gienapp addresses his objections to originalism. He might well have 
characterized questions of disciplinarity differently had he focused his account of law on questions 
other than originalist claims on the founding and included, for example, law concerning the 
enforcement of the Reconstruction amendments explored in this Article. 

 In addition, Gienapp employs a model of disciplinarity that may insufficiently historicize 
historiography. He argues that historians recover the past on its own terms, whereas lawyers recover 
the past for their own purposes. Id. at 238-42. But all interpreters stand in history in relation to the 
texts or events they interpret. That is why, as this Article shows, the historiography of the Civil War 
has evolved so dramatically. See infra Part II. 

 18. Id. at 238. 

 19. See infra note 23. 
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to Civil War memory over the last one hundred fifty years—returning in 

its conclusion to originalist accounts of the Reconstruction Amendments. 

Americans interpreting the Constitution often invoke the past—whether 

through a “historical modality”20 about the founding or by recounting the 

story of slavery and Brown v. Board,21 as debates over affirmative action 

so often do. The factual elements of these claims can be assessed 

historically, but they are embedded in and are integral parts of value-based 

argument about identity and obligation, about who we are and what we 

owe one another. The temporality of these statements about the past is not 

historical, but it is intelligible. As participants well understand, at stake in 

this debate over our constitutional past are questions about living together 

in the present and future. 

We know these constitutional claims on the past are rooted in normative 

concern because the question of “what happened?” answers the question 

“what are we to do?”—a question also often answered by a debate over 

the questions “what kind of a people are we” and “who has authority to 

say”? Such debates can help legitimate—or discredit—the exercise of 

coercive public power. 

A large body of interdisciplinary and transnational scholarship studies 

the role that “collective memory”22 plays in answering value-laden 

questions about how group identity shapes community. Once we 

recognize the power of claims on the past to forge group identity, to 

underwrite reasons for action, and to legitimate social structure outside of 

law—it is easier to recognize memory’s footprint inside of law. Paralleling 

the collective memory usage, I have called the normative, identitarian, 

future-focused dimensions of claims on the past in arguments about the 

Constitution’s meaning “constitutional memory” claims.23 These 

representations of the past legitimate the exercise of government 

authority.24 

The constitutional memory analytic helps us identify the many forms of 

 

 20. See infra note 28 (discussing Bobbitt’s modalities). 

 21. 347 U.S. 483 (1954). 

 22. On scholarship examining collective memory and identity, see generally Turgut Kerem 
Tuncel, A Review of the Social Memory Literature: Schools, Approaches, and Debates, 15 INT’L 

CRIMES & HIST. 77 (2014); Berthold Molden, Resistant Pasts Versus Mnemonic Hegemony: On the 
Power Relations of Collective Memory, 9 MEMORY STUD. 125 (2016); PETER L. BERGER & THOMAS 

LUCKMANN, THE SOCIAL CONSTRUCTION OF REALITY: A TREATISE IN THE SOCIOLOGY OF 

KNOWLEDGE (1966). 

 23. Reva B. Siegel, Foreword: Democratizing Constitutional Memory, 123 MICH. L. REV. 1011 
(2025) [hereinafter Siegel, Democratizing Constitutional Memory]. For a sampling of these works, 
Reva B. Siegel, The Politics of Constitutional Memory, 20 GEO. J.L. & PUB. POL’Y 19, 21-22 (2022) 
[hereinafter Siegel, Politics]; Siegel, Memory Games, supra note 14, at 1175; Siegel, The History of 
History and Tradition, supra note 14, at 127-46; Siegel, Levels of Generality, supra note 5. For earlier 
work on memory and the Constitution, see, e.g., Reva B. Siegel, She the People: The Nineteenth 
Amendment, Sex Equality, Federalism, and the Family, 115 HARV. L. REV. 947, 950-51 & nn.2, 3 
(2002) [hereinafter Siegel, She the People]. 

 24. See Siegel, Democratizing Constitutional Memory, supra note 23, at 1018. 
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normative appeal in constitutional argument and to understand the sources 

of their authority, their power to persuade. Constitutional memory is not 

reducible to some particular modality of argument or theory of 

interpretation—instead, constitutional memory works through numerous 

forms of constitutional argument. 

I define constitutional memory broadly to include all claims about the 

past in constitutional argument asserted for the purpose of establishing 

identity or obligation. Studying originalism and history-and-tradition 

doctrines—which expressly deny that claims on the past are value-

based—led me to appreciate the many forms of normative argument 

hidden in constitutional claims about the past,25 and thus to adopt this 

purposive or functionalist approach to constitutional memory. It seems to 

me best suited to identifying—and engaging—the varied and 

underrecognized forms of normative argument in constitutional law inside 

and outside of originalism. 

Finally, the study of memory is not a turn from history, but requires 

instead a critical engagement with history. Once we begin to examine the 

interplay of positive and normative argument in debates about the 

Constitution, we recognize how the representation of the past can advance 

value-based argument. The past may be represented in terms that are true, 

false, or selective—or at higher and lower levels of generality.26 

Countering these representations of the past often invites a fresh turn to 

history, to correct false facts, or to supply missing context or to show how 

depicting the past at a different level of generality may support a different 

outcome. Even the turn to history can be understood in positive-normative 

terms. The turn to history may itself be in the service of value-based 

argument, for example, to widen the lens and to “democratize 

constitutional memory”—to “represent in law the perspectives of those 

unjustly denied voice in the making of American law for much of 

American history.”27 Constitutional history continues to play a lively role 

as an integral part of a future-focused practice of normative argument. 

A first goal of this Article is to demonstrate the centrality of memory in 

constitutional argument. I have come to appreciate that for many in law, 

“memory” sounds like an import from sociology or the humanities, 

lacking the endorsement of originalism and having nothing to do with 

 

 25. See supra text accompanying notes 3-5; Siegel, Democratizing Constitutional Memory, supra 
note 23. 

 26. Id. at 1016 (“Law stories can misrepresent—or selectively represent—facts of national 
experience, opening gaps between constitutional memory and constitutional history. Law will then 
recount the past in ways that (1) reflect and reinforce status inequality, (2) erase memory of dissent, 
and (3) forge narratives of consensus.”). 

 27. Id. at 1012. For discussion of this work in the field of history itself, see Kate Masur, Freedom 
and Families: Reconstruction Republicans and the Question of Women’s Reproductive Autonomy, 33 
WM. & MARY BILL RTS. J. 547, 552-53 (2024) [hereinafter Masur, Freedom and Families]. 
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doctrine or the familiar “modalities”28 of constitutional interpretation. 

Legal professionals tend to assume the authority of these professional 

modes of argument. In fact, constitutional memory helps explain how 

originalism, doctrine, and the modalities come to have persuasive 

authority for Americans inside and, just as importantly, outside courts. But 

why analyze authority in a language law does not recognize? I begin in 

Part I by showing that “memory” was part of American constitutional 

vernacular long before academic study of “collective memory” (or 

“original public meaning”) began.29 In the months before the Civil War, in 

one of the more famous moments of constitutional argument outside the 

courts, President Lincoln’s first Inaugural Address invoked the “mystic 

chords of memory”30 to remind Americans that they were one nation 

bound through ties of Revolution and Constitution, seeking through this 

appeal to memory to avert resort to bloodshed.31 In the 1871 quote 

opening this Article, Frederick Douglass depicted memory as a locus of 

struggle—as fierce as the recent war and just as consequential in defining 

the constitutional order.32 Douglass appreciated that claims on the past can 

make ideals, injuries, and obligations more compelling because they are 

“ours”—and that the question of what is “ours” is perpetually in contest 

and riven with inequality, as Douglass’s astonishing, politically clear-

eyed, deeply raced and heartfelt dedication of the Freedmen’s Memorial 

Monument to Abraham Lincoln on April 14, 1876, so vividly illustrates.33 

Through memory, We the People and their Constitution are co-

constitutive. 

A second goal of the Article is to show that even when Americans are 

not employing the idiom of memory, they make memory claims on the 

past that structure normative constitutional argument and give defining 

shape to American constitutional law. To illustrate: Why did 

Reconstruction require a “do-over,” producing what is sometimes termed 

the Second Reconstruction? Nothing in the Constitution’s text explains 

this feature of our law. The Article considers how memory of the Civil 

 

 28. See PHILIP C. BOBBITT, CONSTITUTIONAL FATE: THEORY OF CONSTITUTIONAL 

INTERPRETATION (1982) (examining six types or modalities of constitutional argument: historical, 
textual, structural, prudential doctrinal, and ethical); see also JACK M. BALKIN, MEMORY AND 

AUTHORITY: THE USES OF HISTORY IN CONSTITUTIONAL INTERPRETATION 27-53 (2024) (discussing 
how the different modalities of interpretation shape claims on history in constitutional argument). 

 29. Halbwachs, who wrote during the progressive era, is often credited as a founder of the field. 
See MAURICE HALBWACHS, LES CADRES SOCIAUX DE LA MEMOIRE (1925) (“Social Frameworks of 
Memory”). 

 30. Abraham Lincoln, President of the United States, First Inaugural Address (Mar. 4, 1861), 
AVALON PROJECT, https://avalon.law.yale.edu/19th_century/lincoln1.asp. 

 31. See infra Part I. 

 32. See supra note 1. 

 33. Frederick Douglass, Inaugural Ceremonies of the Freedmen’s Memorial Monument to 
Abraham Lincoln: Washington City, April 14, 1876, at 16-26 (Leopold Classic Library), 
http://tinyurl.com/leopold-inauguralceremon00doug. 
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War served as a force for national division and for national reconciliation, 

supplying frames for race relations outside and inside of law. I consider 

the path from the War’s end to the Second Reconstruction by examining 

Confederate lost-cause memory as it evolved over time, as well as the 

counter-memory work of Americans seeking racial emancipation; and I 

close by suggesting how the Trump administration is reviving strands of 

lost-cause reasoning that may undo the work of the Second 

Reconstruction. 

A third goal of the Article is to illustrate how Americans have employed 

constitutional memory in service of critique and reconstruction. This 

history demonstrates that memory has legitimated important features of 

American constitutional law; that memory enables debates over the 

Constitution outside and inside the courts; and that, like so many features 

of our constitutional order, memory is contested, a resource for the 

powerful to dominate the powerless—and through counter-memory, for 

the powerless to challenge the powerful. 

We see in this history reasons that memory matters—many of which are 

Lincoln’s reasons. As Lincoln understood, living together under law 

requires more than knowledge. It is a commitment that shapes and is 

shaped by values, relationships, and feelings. The will to settle our 

disputes through law, not war—as “friends, not enemies,” as Lincoln said 

in his First Inaugural Address34—requires a belief in We the People strong 

enough that Americans torn by fierce disagreement recognize each other 

as a We rather than “the enemy within.”35 As Lincoln understood, “the 

mystic chords of memory”36 undergird our constitutional law, which far 

more commonly turns to narratives of a shared past, than of consent, for 

its authority. Memory can amplify the power of our value-based claims on 

one another—as Douglass and King understood in challenging white 

America’s memory of the Civil War. This was not solely a matter of the 

facts, of getting the history right, but of a struggle across generations in 

search of a more democratic We, and what Lincoln called a “just and 

 

 34. See Lincoln, supra note 30. 

 35. The phrase has a long history. See Ian Sansom, The Enemy Within, TIMES LITERARY 

SUPPLEMENT (Mar. 1, 2024), https://www.the-tls.co.uk/regular-features/afterthoughts/the-enemy-
within-afterthoughts-ian-sansom (“The phrase ‘the enemy within’ has an appropriately murky history. 
At a Lincoln Day speech in 1950 the Republican senator Joseph R. McCarthy attacked the Truman 
administration, alleging that the State Department harboured hundreds of traitors, ‘the bright young 
men . . . born with silver spoons in their mouths.’ ‘As one of our outstanding historical figures once 
said, ‘When a great democracy is destroyed, it will not be from enemies from without, but rather 
because of enemies from within.’ There was in fact no outstanding historical figure who had said any 
such thing, but then McCarthy was no stranger to just making things up.”). Also see DAVID 

HOROWITZ, THE ENEMY WITHIN: HOW A TOTALITARIAN MOVEMENT IS DESTROYING AMERICA 

(2021), who attributed “the enemy within” to McCarthy, which Trump utilized on the campaign trail. 
See Stephen Groves, Trump Suggests He’ll Use the Military on “the Enemy From Within” the U.S. if 
He’s Reelected, PBS (Oct. 13, 2024), https://www.pbs.org/newshour/politics/trump-suggests-hell-use-
the-military-on-the-enemy-from-within-the-u-s-if-hes-reelected. 

 36. See Lincoln, supra note 30. 
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lasting peace.”37 

The Article begins in Part I by introducing memory as part of America’s 

constitutional vernacular in Lincoln’s first and second inaugural addresses. 

Part II examines memory claims about the Civil War outside the law, and 

Part III considers memory claims inside the law. In this, the body of the 

Article, I trace lost-cause memory and counter-memory challenges to it, 

and examine the gender of slavery and freedom, moving between 

constitutional memory and constitutional history. Part IV returns to 

questions of originalism on which the Article opened. I show 

constitutional memory claims at work in Justice Thomas’s opinion in 

McDonald v. Chicago38 urging the Court to incorporate the Second 

Amendment against the States through the Privileges or Immunities 

Clause of the Fourteenth Amendment and in Justice Alito’s opinion in 

Dobbs v. Jackson Women’s Health Organization interpreting the 

Fourteenth Amendment’s liberty guarantee to require Roe’s overruling. I 

close by illustrating how the constitutional memory claims of McDonald 

and Dobbs diverge from constitutional history. 

From this vantage point we can see the signature move of originalists—

the insistence that positive historical inquiry can answer normative 

questions—as enabling a projection onto the past that expresses value-

based judgment.39 As importantly, understanding originalism as 

constitutional memory offers new perspectives on non-originalist 

argument. It  helps us to recognize how many kinds of positive-normative 

claims on the past there are in our constitutional tradition, to appreciate 

that claims on the past are a locus of democratic struggle, and to learn of 

the many ways that claims on the past are an important resource in forging 

democratic community. 

I. MEMORY AND THE BONDS OF UNION 

I have located this account of memory in the American constitutional 

tradition in the conflicts of the Civil War because memory finds such 

vivid expression in this context. And I begin with Lincoln, not because he 

is the first to invoke memory in the constitutional register, but simply 

because he does so powerfully and self-consciously. 

Lincoln’s appeal to memory makes plain that he understood that claims 

on the past helped constitute community and supplied the affective basis 

for loyalty to the nation and its Constitution.40 His two inaugurals chart a 

 

 37. Id. 

 38. 561 U.S. 742 (2010). 

 39. See Siegel, The Levels-of-Generality Game, supra note 5, at 604-12. 

 40. Affective attachments to the nation-state are often thought to threaten commitments to 
pluralism necessary for democratic citizenship; for an account exploring a role for affect in 
constitutional patriotism, see Patchen Markell, Making Affect Safe for Democracy?: On 
“Constitutional Patriotism,” 28 POL. THEORY 38, 51-3 (2000). 
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remarkable voyage on the question of slavery that would continue 

throughout his life and the nation’s.41 

By the time Lincoln was inaugurated on March 4, 1861, seven Southern 

states had already seceded, with border states preparing to do so.42 The 

dissolution of the union had begun. Addressing Americans in northern and 

southern states as “Fellow-Citizens of the United States,” in an inaugural 

that depicts constitutional law as resting on constitutional memory, 

Lincoln invoked a cascade of arguments against secession.43 

Lincoln began by reassuring the Southern states that there was no need 

to secede, that the new Republican administration would respect the 

states’ constitutional prerogatives: “I have no purpose, directly or 

indirectly, to interfere with the institution of slavery in the States where it 

exists. I believe I have no lawful right to do so, and I have no inclination 

to do so.”44 Yet Lincoln warned Southern states that there were limits to 

his tolerance. The same Constitution that established “the right of each 

State to order and control its own domestic institutions according to its 

own judgment exclusively”45 established the Union’s continued existence, 

and his obligation as President to defend it: “in view of the 

Constitution and the laws the Union is unbroken, and to the extent of my 

ability, I shall take care, as the Constitution itself expressly enjoins upon 

me, that the laws of the Union be faithfully executed in all the States.”46 

Finally, Lincoln closed with a different form of argument: appeal to 

memory. Reminding the South that it controlled the question whether to 

start a civil war, Lincoln urged his countrymen against resolving their 

conflict by arms. Remember who we are to one another, he urged in the 

inaugural’s renowned closing lines, appealing to the memory of the 

Revolutionary War in which the American nation was born: 

We are not enemies, but friends. We must not be enemies. Though 
passion may have strained it must not break our bonds of affection. 
The mystic chords of memory, stretching from every battlefield and 
patriot grave to every living heart and hearthstone all over this broad 
land, will yet swell the chorus of the Union, when again touched, as 
surely they will be, by the better angels of our nature.47 

We are friends, not enemies—we are a “people” born in a revolutionary 

declaration that it was “necessary for one people to dissolve the political 

 

 41. See generally ERIC FONER, THE FIERY TRIAL: ABRAHAM AND AMERICAN SLAVERY (2010). 

 42. Timeline of the Civil War: 1861, LIBR. OF CONG., https://www.loc.gov/collections/civil-war-
glass-negatives/articles-and-essays/time-line-of-the-civil-war/#timeline_1861. 

 43. Lincoln, supra note 30. 

 44. Id. (emphasis added). 

 45. Id. 

 46. Id. 

 47. Id. 
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bonds which have connected them with another,”48 the We the People that 

is at the root of the Constitution’s authority. 

Memory in this usage is not the individual’s “I was there and this is 

what happened” recollection. Nor is it Blackstone’s account of custom 

(that which reigned so long “that the memory of man runneth not to the 

contrary”49). Nor is it the nation’s history—not at least as historians would 

report it. Instead, Lincoln appealed to memory as a bond of community, 

the stories of a shared past that transform a group connected by ties of 

faith and family, constitution and commerce into what Benedict Anderson 

calls an “imagined community.”50 It was Lincoln’s hope that, bound by 

the mystic chords of memory, Americans could negotiate conflict 

constrained by bonds of law and love, that is, as “friends, not enemies”—

as a people. 

Yet, however well the United States of the early nineteenth century had 

integrated people of different lands and employed the tools of 

constitutional governance to navigate sectoral conflict, Lincoln appealed 

to memory’s mystic chords when the young nation was at a breaking 

point. 

A month after Lincoln’s inauguration, Confederate troops fired on Fort 

Sumter (April 12, 1861),51 and the deadliest war in American history 

ensued. Over four years, Americans killed over 600,000 men, roughly 2% 

of the population, the equivalent of killing six million men today.52 

The Lincoln who took his second oath of office four years later was 

war-stained in ways unimaginable at his first. Victory was at hand, but the 

carnage was so great that Lincoln delivered his second inaugural address, 

March 4, 1865, in the register of eulogy.53 Forty-one days later, he would 

be assassinated by a Confederate sympathizer.54 

On the face of it, the Second Inaugural Address shifted its account of 

the Civil War from a conflict about union to a conflict about slavery. But 

 

 48. THE DECLARATION OF INDEPENDENCE para. 1 (U.S. 1776). 

 49. See 1 WILLIAM BLACKSTONE, COMMENTARIES *76 (1765) (invoking “memory” to refer to the 
authority of custom in common law). 

 50. BENEDICT ANDERSON, IMAGINED COMMUNITIES: REFLECTIONS ON THE ORIGIN AND SPREAD 

OF NATIONALISM (1983). 

 51. See Timeline of the Civil War: 1861, supra note 42. 

 52. Joan Barcelo, Jeffrey L. Jensen, Leonid Peisakhin & Haoyu Zhai, New Estimates of US Civil 

War Mortality from Full-Census Records, 121 PROCEEDINGS OF THE NATIONAL ACADEMY OF 

SCIENCES OF THE UNITED STATES, 1-3 (2024); James M. McPherson, Out of War, a New Nation, 42 
PROLOGUE MAG. 1 (2010). 

 53. Abraham Lincoln, President of the United States, Second Inaugural Address (Mar. 4, 1865), 
AVALON PROJECT, https://avalon.law.yale.edu/19th_century/lincoln2.asp. Lincoln delivered his 
Second Inaugural Address on March 4, 1865, and General Robert E. Lee surrendered just over a 
month later on April 9, 1865. Trevor K. Plante, Ending the Bloodshed: The Last Surrenders of the 
Civil War, 47 PROLOGUE MAG. (2015), 
https://www.archives.gov/publications/prologue/2015/spring/cw-surrenders.html. 

 54. Lincoln was assassinated on April 14, 1865. Lincoln’s Assassination, FORDS.ORG, 
https://fords.org/lincolns-assassination. 
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the Second Inaugural was still preoccupied with the question of union—

with the question of whether there could be a United States—at the War’s 

end. To forge union in the midst of such fratricidal bloodshed, it would not 

suffice to appeal to the Constitution, military power, or the memory of the 

Revolution as the First Inaugural Address had. The Second Inaugural 

Address—today etched on the walls of the Lincoln Memorial—figured 

Americans North and South as sharing loss and responsibility for civil war 

and for slavery. 

Lincoln threaded the inaugural with images of brotherhood and betrayal. 

This line has riveted me from the first time I read it, as a child by my 

father’s side, on the wall of the Lincoln Memorial: “Both read the same 

Bible and pray to the same God and each invokes His aid against the 

other . . . . The prayers of both could not be answered . . . .” Lincoln 

depicted the War’s carnage as God’s punishment for the sins of slavery: 

“He gives to both North and South this terrible war as the woe due to 

those by whom the offense came . . . .”55 

The President closed with an appeal to peace that, crucially, figured 

reunification as a community in which those who understand the world 

differently care for one another rather than kill one another: 

With malice toward none, with charity for all, with firmness in the 
right as God gives us to see the right, let us strive on to finish the 
work we are in to bind up the nation’s wounds, to care for him who 
shall have borne the battle and for his widow and his orphan, to do all 
which may achieve and cherish a just and lasting peace among 
ourselves and with all nations.56 

The Second Inaugural renewed, and transformed, the quest for union. 

No longer did Lincoln summon the nation as a people born in 1776, in a 

revolutionary declaration “that all men are created equal, . . . endowed by 

their Creator with certain unalienable Rights, . . . Life, Liberty and the 

pursuit of Happiness.57 Lincoln’s Second Inaugural Address hungers for 

union through Civil War reconciliation. 

The nation’s preoccupation with liberty, figured in the First Inaugural as 

the memory of the nation’s birth in Revolution, figures differently in the 

Second Inaugural. In the aftermath of the Civil War, liberty now appears 

as America’s great reckoning with slavery and the nation’s search for a 

“just and lasting peace among ourselves and with all nations.”58 The 

nation would learn that it is possible to secure reconciliation without 

justice, and justice without reconciliation—but a “just and lasting peace 

among ourselves and with all nations”? . . . That prospect seems, if 

 

 55. Lincoln, supra note 53. 

 56. Id. 

 57. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776). 

 58. Lincoln, supra note 53 (emphasis added). 
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anything, to recede as we hurtle forward. Our quest is ongoing.59 

II. CIVIL-WAR MEMORY, SECTIONAL DIVISION, AND RACIAL 

DOMINATION 

In law, it is a common place to invoke the “Second” Reconstruction, 

without much discussion of the circumstances that necessitated 

Reconstruction’s “do-over.” Memory played a central role in legitimating 

Southern resistance to Reconstruction. After the War, borrowing from the 

1866 publication of The Lost Cause: A New Southern History of the War 

of the Confederates,60 growing numbers of white Southerners embraced 

the memory of a “lost cause” that explained the region as having seceded 

to defend states’ rights, not slavery. Lost-cause narratives commonly 

figured the North as the aggressor and depicted congressional/military 

Reconstruction as yet another federal incursion on the region’s self-

government in stories populated by Southern Republicans (“scalawags”), 

Northern profiteers (“carpetbaggers”), and the Blacks that “carpetbaggers” 

were said to use as their pawns.61 

This account of the Civil War spread rapidly, aided by a president who 

seemed to encourage it. In 1867, President Andrew Johnson gave a State 

of the Union address in which he “recommend[ed] the repeal of the acts of 

Congress which place ten of the Southern States under the domination of 

military masters” as intruding on state sovereignty “in direct conflict with 

the Constitution.”62 This states’ rights account was threaded with lost-

cause views. President Johnson condemned Congress for imposing on 

Confederate states conditions for resuming participation in the federal 

government after the War, singling out as particularly heinous the 

requirement of recognizing freedmen as voters for the new state 

constitutions. “The subjugation of the States to Negro domination would 

 

 59. Cf. Yuvraj Joshi, Racial Justice and Peace, 110 GEO. L.J. 1325, 1325 (2022) (analyzing peace 
and justice claims in American racial-justice jurisprudence and applying the protest call of “No 
Justice! No Peace!”). 

 60. EDWARD A. POLLARD, THE LOST CAUSE: A NEW SOUTHERN HISTORY OF THE WAR OF THE 

CONFEDERATES (1866). 

 61. See CHARLES REAGAN WILSON, BAPTIZED IN BLOOD: THE RELIGION OF THE LOST CAUSE, 
1865–1920 (1980). For a recent literature review, see Soren Anthony Powell, The Origins of the Lost 
Cause of the Confederacy (2023) (Master’s thesis, Miami University). For an older list of classics, see 
The Lost Cause Reading List, https://www.pbs.org/opb/historydetectives/feature/the-lost-cause-
reading-list. For persistence of claim, see generally RICHARD SLOTKIN, A GREAT DISORDER: 
NATIONAL MYTH AND THE BATTLE FOR AMERICA (2024). Also consider Ta-Nehisi Coates, Small 
Truth Papering Over a Big Lie, THE ATLANTIC (Aug. 9, 2010), 
https://www.theatlantic.com/national/archive/2010/08/small-truth-papering-over-a-big-lie/61136, 
which discusses the view widespread “among Confederate apologists” that Confederate soldiers did 
not own slaves and responds by reviewing data on soldiers from slaveholding households in the 
Confederate army. 

 62. President Andrew Johnson, Third Annual Message (Dec. 3, 1867), AM. PRESIDENCY PROJECT, 
https://www.presidency.ucsb.edu/documents/third-annual-message-10 (reporting on “the state of the 
Union”); see also TIMOTHY S. HUEBNER, LIBERTY AND UNION: CIVIL WAR AND AMERICAN 

CONSTITUTIONALISM 390 (2016). 
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be worse than the military despotism under which they are now 

suffering.”63 The President disparaged the state constitutional conventions 

that were attempting a first exercise in interracial democracy, observing 

that “[N]egroes have shown less capacity for government than any other 

race of people . . . . [W]herever they have been left to their own devices 

they have shown a constant tendency to relapse into barbarism.”64 

Johnson’s slander—of the freedmen and of Reconstruction—was a 

deliberate inversion of abolitionist usage, such as Senator Charles 

Sumner’s famous condemnation of the “Barbarism of Slavery.”65 Johnson 

just barely survived an impeachment vote in 1868; but, with the nation 

exhausted by war, Congressional Reconstruction ended in 1877 in a 

compromise to settle the 1876 election.66 

It is remarkable how soon after Reconstruction white Americans in the 

North would come to adopt premises of lost-cause memory as grounds for 

national reconciliation. Leaving the South to “self-governance” offered a 

way to be done with war, and to return to local control questions of race 

and citizenship that were contested outside the South as well as in it, 

before the War as well as after, often quite violently.67 

In the 1880s, Ernest Renan urged that “Forgetting, I would even say 

historical error, is an essential factor in the creation of a nation.”68 

Whether that is so, it would seem to describe the dynamics of sectional 

reconciliation at the Civil War’s end. If during the War and Congressional 

Reconstruction the North resisted the South’s perspective on race, in 

pursuing reconciliation with the South, many in the North seemed to 

acquiesce, choosing a path of what historian David Blight has described as 

“healing” over “justice.”69 

 

 63. Johnson, supra note 62. 

 64. Id. 

 65. See infra note 128 and accompanying text. Representative Joshua Giddings described the 
Fugitive Slave Act in 1850: “for its barbarity, that law is unequalled in the history of civilized 
legislation.” Joshua R. Giddings, Annual Message of the President (Dec. 9, 1850) in JOSHUA R. 
GIDDINGS, SPEECHES IN CONGRESS 438 (1853). 

 66. C. VANN WOODWARD, REUNION AND REACTION THE COMPROMISE OF 1877 AND THE END OF 

RECONSTRUCTION 12 (1991). 

 67. For the definitive account of the conflicts over race and citizenship unfolding outside the 
South in the decades before the Civil War, see KATE MASUR, UNTIL JUSTICE BE DONE: AMERICA’S 

FIRST CIVIL RIGHTS MOVEMENT FROM THE REVOLUTION TO RECONSTRUCTION (2021).  

 68. Ernest Renan, “What is a Nation?”, text of a conference delivered at the Sorbonne (Mar. 
11th, 1882) (Ethan Rundell trans.), in Ernest Renan, QU’EST-CE QU’UNE NATION? ET AUTRES ESSAIS 

POLITIQUES, (Paris, Presses-Pocket, 1992), 
http://ucparis.fr/files/9313/6549/9943/What_is_a_Nation.pdf (“Forgetting, I would even say historical 
error, is an essential factor in the creation of a nation and it is for this reason that the progress of 
historical studies often poses a threat to nationality.”). 

 69. As David Blight puts it, “the Old and New South were romanticized and welcomed back into 
a new nationalism, and in which devotion alone made everyone right, and no one truly wrong, in the 
remembered Civil War,” a narrative in which the “memory of slavery, emancipation, and the 
Fourteenth and Fifteenth Amendments never fit . . . .” David W. Blight, RACE AND REUNION: THE 

CIVIL WAR IN AMERICAN MEMORY 4 (2001). See also FONER, supra note 41, at 333 (observing that 
“[n]ot until the turn of the century, when the process of (white) reconciliation was far advanced, would 
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Professional historians participated. By the opening decades of the 

twentieth century, Columbia University history professor William 

Dunning and his many students—the so-called Dunning School—

integrated premises of lost-cause memory into the history of 

Reconstruction.70 Dunningites attacked Congress for reconstructing the 

Union by enfranchising freedmen while disfranchising Confederates, 

contending that Blacks were not capable of taking part in American 

democracy.71 In 1905, Columbia and Dunning School historian John 

Burgess echoed President Johnson as he condemned Congress for 

enfranchising the freedman during Reconstruction. “It was a great wrong 

to civilization to put the white race of the South under the domination of 

the negro race,” which Burgess described as establishing “barbarism in 

power over civilization.”72 Barbarism, a term abolitionists employed to 

condemn slavery,73 was now the ground on which to indict the 

enfranchisement of freedmen. 

Memory played at least two roles in these Civil War reconciliation 

stories. First, memory helped reunite the nation. White men in the South 

and the North repressed matters about which they fought, selectively 

remembering—or, in Renan’s terms, selectively forgetting—the carnage 

and fratricide. They recalled moments of military honor to forge bonds of 

community, underwritten by racial identification and acts of racial 

dominance. Second, memory helped rebuild the racial order. Lost-cause 

memory legitimated the claim of Southern whites that they were entitled 

to sectional—which is to say, in their eyes, racial—“self-rule.” With 

whites outside the South recognizing or acquiescing in the region’s 

entitlement to be racially self-governing, Southerners repressed the efforts 

of freedmen to vote or otherwise participate in democratic governance 

 

Americans forget or suppress the centrality of slavery and emancipation to the war experience. 
Lincoln would then be transformed into a symbol of national unity . . .”). 

 70. See generally DAVID W. BLIGHT, RACE AND REUNION 295 (2001) (describing relation of Lost 
Cause and Dunning-School historians). 

 71. See ERIC FONER, RECONSTRUCTION: AMERICA’S UNFINISHED REVOLUTION 1863-1877, at 
xviii (2002) (explaining how Dunning School promoted belief that “childlike blacks . . . were 
unprepared for freedom and incapable of properly exercising the political rights Northerners had thrust 
upon them”); RICHARD HUME & JERRY GOUGH, BLACKS, CARPETBAGGERS, AND SCALAWAGS: THE 

CONSTITUTIONAL CONVENTIONS OF RADICAL RECONSTRUCTION 6-8 (2008) (discussing 
historiography of Reconstruction, starting with the “racist Dunningite studies”). 

 72. For those interested in more, Burgess wrote: 

Congress did a monstrous thing, and committed a great political error, if not a sin, in the creation 
of this new electorate. It was a great wrong to civilization to put the white race of the South under the 
domination of the negro race . . . . A black skin means membership in a race of men which has never 
of itself succeeded in subjecting passion to reason, has never, therefore, created any civilization of any 
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government is to trust them with the development of political and legal civilization upon the most 
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JOHN WILLIAM BURGESS, RECONSTRUCTION AND THE CONSTITUTION, 1866-76, at 133-34 (1905). 

 73. See, e.g., infra note 128 and accompanying text. 



494 Yale Journal of Law & the Humanities [Vol. 36:3 

 

through lynchings and massacres, from Colfax in 1873 to Selma in 1965,74 

seeking to inhibit, nullify, and even to repeal the exercise of rights 

guaranteed by the Fifteenth Amendment. It took a century to secure 

redress through the 1965 Voting Rights Act.75 Lost-cause memory 

illustrates that just as memory can forge community, it can divide 

community and rationalize the hegemony of one group over another. 

III. MEMORY IN LAW AND THE RECONSTRUCTION OF CITIZENSHIP 

In the examples we have just considered, memory is not history, or even 

bad history. Memory has the power to bind together a social world—so 

that the defeated South could resist Reconstruction, negotiate openings in 

commerce with the North, and, with the collaboration of the North, 

relegitimate prewar racial hierarchies in the War’s aftermath.76 

Memory in law, which I term “constitutional memory,” is future-facing 

in many of these same ways. Americans engaged in constitutional 

argument who appeal to the past are not acting as historians. Their appeals 

to the past may be true, false, or selective, but when embedded in a 

constitutional argument, they are often asserted in support of claims about 

who we are and what we owe one another—positive and normative all at 

once. 

In what follows, I offer examples of constitutional memory at work in 

the interpretation of the Thirteenth Amendment at different moments of 

the nation’s history, examining claims on the Constitution asserted inside 

the Court and outside the Court, both with respect to race and sex. My 

point in offering these several examples is not to resolve questions of 

doctrine, but instead to demonstrate similarities in collective memory and 

constitutional memory: to show that claims on the past in constitutional 

argument can be value-based and community-constructing, much like the 

 

 74. A growing literature documents ways in which Southern whites responded to Black efforts to 
participate in democratic governance with violence and lynchings. See, e.g., Patrick Testa & Jhacova 
Williams, Political Foundations of Racial Violence in the Post-Reconstruction South (March 15, 
2025) (manuscript at 3), https://ssrn.com/abstract=4635638; Brad Epperly, Christopher Witko, Ryan 
Strickler & Paul White, Rule by Violence, Rule by Law: Lynching, Jim Crow, and the Continuing 
Evolution of Voter Suppression in the U.S., 18 PERSP. ON POL. 756 (2019). Massacres like Colfax 
grew out of politics as well. See David T. Ballantyne, Remembering the Colfax Massacre: Race, Sex, 
and the Meanings of Reconstruction Violence, 87 J. S. HIST. 427, 429 (2021); Rebecca A. Kosary, To 
Degrade and Control: White Violence and the Maintenance of Racial and Gender Boundaries in 
Reconstruction Texas, 1865-1868 (May 2006) (Ph.D. dissertation, Texas A&M University), 
https://oaktrust.library.tamu.edu/server/api/core/bitstreams/3930de8b-aedb-4a8c-8d34-
86f0c4eafca9/content. Often, those responsible deflected responsibility for the lynchings and 
massacres back onto the Black community by the production of new memories that suggested that 
Blacks had provoked conflict through some supposed sexual indiscretion. Testa & Williams, supra 
(manuscript at 6). 

 75. Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (1965). 

 76. Cf. Reva B. Siegel, Why Equal Protection No Longer Protects: The Evolving Forms of Status-
Enforcing State Action, 49 STAN. L. REV 1111, 1148 n.164 (1997) [hereinafter Siegel, Why Equal 
Protection No Longer Protects] (examining the dynamics of “preservation through transformation” 
during Reconstruction). 
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collective memory claims we have examined outside of law. 

A. Slavery and Race 

Declaring that “[n]either slavery nor involuntary servitude . . . shall 

exist within the United States,” the Thirteenth Amendment endows 

Congress with “power to enforce” its command “by appropriate 

legislation.”77 In 1883, the Supreme Court played its own role in ending 

Reconstruction as it ruled in The Civil Rights Cases78 that the 1875 Civil 

Rights Act forbidding race discrimination in inns, public conveyances, and 

theatres79 exceeded Congress’s power to prohibit slavery under the 

Thirteenth Amendment. In a famous passage, it held: 

It would be running the slavery argument into the ground to make it 
apply to every act of discrimination which a person may see fit to 
make as to the guests he will entertain, or as to the people he will take 
into his coach or cab or car, or admit to his concert or 
theater . . . . When a man has emerged from slavery, . . . there must be 
some stage in the progress of his elevation when he takes the rank of 
a mere citizen, and ceases to be the special favorite of the laws.80 

The Court declared that discrimination prohibited by the 1875 Act was 

beyond Congress’s power to regulate under the Thirteenth Amendment 

because, twenty years after the Emancipation Proclamation, racial 

segregation was not related to slavery—a judgment the Court did not 

reconsider until the Second Reconstruction.81 Frederick Douglass 

excoriated the decision as an expression of the racial politics of 

reconciliation. Justice for the freedmen was compromised from “the hour 

that the loyal North . . . began to shake hands over the bloody chasm.”82 In 

the Supreme Court’s decision, Douglass saw “a studied purpose to 

degrade and stamp out the liberties of a race. It is the old spirit of slavery, 
 

 77. Blight, supra note 1, at 1159 n.4 (quoting FREDERICK DOUGLASS, THE LIFE AND TIMES OF 

FREDERICK DOUGLASS, WRITTEN BY HIMSELF: HIS EARLY LIFE AS A SLAVE, HIS ESCAPE FROM 

BONDAGE, AND HIS COMPLETE HISTORY 539 (reprt. 1962) (1892)). 

 78. 109 U.S. 3 (1883). 

 79. Id. at 10-11. 

 80. Id. at 25. For a nuanced and historically-informed reading of the majority and dissent, see 
Jennifer Mason McAward, Defining the Badges and Incidents of Slavery, 14 U. PA. J. CONST. L. 561, 
570-89 (2012). 

 81. For the Court’s change in approach in interpreting Section 2 of the Thirteenth Amendment, 
see Jones v. Alfred H. Mayer Co., 392 U.S. 409, 439-43 (1968). For some cases interpreting Section 1 
of the Thirteenth Amendment in this earlier era, see Plessy v. Ferguson, 163 U.S. 537, 542 (1896) 
(distinguishing slavery from segregation); Hodges v. United States, 230 U.S. 1, 20 (1906) (holding 
that the Thirteenth Amendment was intended to abolish physical enslavement and not to reach other 
related matters, like private contractual issues and explaining that the Reconstruction Amendments 
“declined to constitute [Black people as] wards of the Nation”); and Butler v. Perry, 240 U.S. 328 
(1916) (holding that a state law requiring able-bodied men to work on public roads did not involve 
involuntary servitude). 

 82. Frederick Douglass, “The Civil Rights Case: Speech at the Civil Rights Mass-Meeting Held at 
Lincoln Hall, October 22, 1883,” in IV THE LIFE AND WRITINGS OF FREDERICK DOUGLASS: 
RECONSTRUCTION & AFTER 393, 402 (Philip S. Foner ed. 1950). 
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and nothing else.”83 

Changing the Court’s narrative would require constitutional argument 

rooted in deep counter-memory work growing out of social mobilization 

outside the courts. 

In August of 1963—eighty years after the Civil Rights Cases and after 

decades of mobilization and litigation84—Martin Luther King stood before 

a quarter of a million people at the foot of the Lincoln Memorial on the 

hundredth anniversary of the Emancipation Proclamation, delivering his “I 

Have a Dream” speech.85 Emancipation “came as a joyous daybreak to 

end the long night of . . . captivity,” King recalled, “[b]ut one hundred 

years later, the Negro still is not free. One hundred years later, the life of 

the Negro is still sadly crippled by the manacles of segregation and the 

chains of discrimination.”86 “When the architects of our Republic wrote 

the magnificent words of the Constitution and the Declaration of 

Independence, they were signing a promissory note to which every 

American was to fall heir.’”87 “Instead of honoring this sacred obligation,” 

King charged, “America has given the Negro people a bad check” and 

failed “to make real the promises of democracy.”88 He translated those 

promises into demands for change—pointing to the ghetto, to “Whites 

Only” signs and asserting “[w]e cannot be satisfied as long as a Negro in 

Mississippi cannot vote and a Negro in New York believes he has nothing 

for which to vote”89—before shifting registers to recount his dreams of 

change for which the speech is renowned. 

Within a year, Congress had enacted the 1964 Civil Rights Act,90 and 

the following year, the Voting Rights Act of 1965,91 as President Johnson 

issued his Executive Order 1124692 first authorizing affirmative action in 

federal contracting. In 1968, within a few days of King’s assassination, 

Congress enacted the Fair Housing Act.93 And the Warren Court handed 

 

 83. Id. 
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 89. Id. 
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to regulate commerce and to enforce the Fourteenth Amendment to enact the law. See Robert C. Post 
& Reva B. Siegel, Equal Protection by Law: Federal Antidiscrimination Legislation After Morrison 
and Kimel, 110 YALE L.J. 441, 443 (2000). 
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U.S.C. §§ 10301-10702). 

 92. Exec. Order No. 11,246, 3 C.F.R. 339 (1964-1965), reprinted as amended in 42 U.S.C. 
§ 2000e (2018). 

 93. Fair Housing Act, Pub. L. No. 90-284, 82 Stat. 81 (1968) (codified as amended at 42 U.S.C. 
§§ 3601-3619, 3631). 
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down Jones v. Alfred H. Mayer Co.,94 which announced that the 

Thirteenth Amendment empowered Congress to “pass all laws necessary 

and proper for abolishing all badges and incidents of slavery in the United 

States,”95 including a law forbidding race discrimination in real property 

transactions. Appealing to a very different form of constitutional memory, 

Jones rejected the restrictive definition of slavery that the Civil Rights 

Cases employed to limit Congress’s power to enforce the Thirteenth 

Amendment and recounted how the forms of racial-status law evolved as 

substitutes for slavery in the shadow of the Amendment:96 

Just as the Black Codes, enacted after the Civil War to restrict the 
free exercise of those rights, were substitutes for the slave system, so 
the exclusion of Negroes from white communities became a 
substitute for the Black Codes. And when racial discrimination herds 
men into ghettos and makes their ability to buy property turn on the 
color of their skin, then it too is a relic of slavery.97 

* * * 

In the era of Trump, federal and state governments are working to 

MAGA American memory. Growing numbers of states have enacted 

“memory laws”98 that ban the teaching of “critical race theory” and restrict 

how schools can teach students the history of race relations in the United 

States. In an executive order entitled Restoring Truth and Sanity to 

American History,99 the Trump administration announced that it would 

“restore Federal sites dedicated to history” to “remind Americans of 

our . . . consistent progress toward becoming a more perfect Union,” and 

warned that Americans visiting “[m]useums in our Nation’s capital 

should . . . [not] be subjected to ideological indoctrination or divisive 

narratives that distort our shared history.”100 The Washington Post has 

reported that “[s]ince Trump took office, the Park Service—an agency 

charged with preserving American history—has changed how its website 

 

 94. 392 U.S. 409 (1968). 

 95. Id. at 439-40. 

 96. For a discussion of the modernization of status law under conflict, which I have called 
“preservation through transformation,” see Siegel, Why Equal Protection No Longer Protects, supra 
note 76. 

 97. Jones v. Alfred H. Mayer Co., 392 U.S. 409, 441-43 (1968) (emphasis added). For extensions 
of Jones’s historical-class-based approach, see McAward, supra note 80, at 605-30. 

 98. Timothy Snyder, The War on History is War on Democracy, N.Y. TIMES (June 29, 2021), 
https://www.nytimes.com/2021/06/29/magazine/memory-laws.html. 

 99. Restoring Truth and Sanity to American History, THE WHITE HOUSE (Mar. 27, 2025), 
https://www.whitehouse.gov/presidential-actions/2025/03/restoring-truth-and-sanity-to-american-
history/. 

 100. Id. Vice President Vance and Lindsey Halligan are responsible for enforcing the order. For a 
profile of Halligan, see Maura Judkis, She told Trump the Smithsonian needs changing. He’s ordered 
her to do it, WASH. POST (Apr. 21, 2025), 
https://www.washingtonpost.com/style/power/2025/04/21/lindsey-halligan-smithsonian-executive-
order. 
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describes key moments from slavery to Jim Crow,”101 and, as the Los 

Angeles Times documents, the Park Service now provides “a QR code 

visitors can use to report any signs they see that are ‘negative about either 

past or living Americans.’”102 

This memory work legitimates the administration’s multi-faceted war 

on “DEI,” begun the first day of President Trump’s second administration 

with an executive order Ending Radical and Wasteful Government DEI 

Programs and Preferencing.103 Enforcing the order, the administration has 

attacked institutions and programs with allegations about DEI that are so 

vague, so undefined and unsubstantiated, that judges raise concerns that 

these enforcement actions are themselves discriminatory.104 

How does this campaign against DEI make America great again? While 

some of the administration’s allies speak the language of colorblindness, 

others express hostility to the equal-opportunity goals of the 1964 Civil 

Rights Act,105 prompting repeated comparisons to the Lost Cause. 

Participants draw connections. A richly reported account of a Confederate 

monument struggle in North Carolina shows that parties understand their 

conflict in both lost-cause and MAGA-inflected terms.106 Observers draw 

connections.107 As one put it, “MAGA seeks to overthrow the Second 

 

 101. See Swaine & Merrill, supra note 2. 

 102. Jack Dolan, Trump Bans ‘Negative’ Signage At National Parks, Asks Visitors To Report Text 
Deemed ‘Unpatriotic’, L.A. TIMES (June 19, 2025), https://www.latimes.com/california/story/2025-
06-19/trump-bans-negative-signage-at-national-parks-asks-visitors-to-snitch-on-unpatriotic-text. 

 103. Ending Radical and Wasteful Government DEI Programs and Preferencing, THE WHITE 

HOUSE (Jan. 20, 2025), https://www.whitehouse.gov/presidential-actions/2025/01/ending-radical-and-
wasteful-government-dei-programs-and-preferencing. 

 104. See Erik Uebelacker, Judge Presses Trump Team on Health Research Cuts over DEI, 
COURTHOUSE NEWS SERV. (June 16, 2025), https://www.courthousenews.com/judge-presses-trump-
team-on-health-research-cuts-over-dei; American Public Health Association v. National Institutes of 
Health, No. 25-10814-WGY (D. Mass. July 2, 2025). 

 105. Sandhya Dirks, Experts Worry That DEIA Bans are Part of a Push to Undo the 1964 Civil 
Rights Act, NPR (Mar. 17, 2025), https://www.npr.org/2025/03/17/nx-s1-5319065/experts-worry-that-
deia-bans-are-part-of-a-push-to-undo-the-1964-civil-rights-act. 

 106. Gregory S. Schneider, A Town Tried to Heal Racial Divides. It Energized Confederate 
Supporters Instead, WASH. POST (June 30, 2025), 
https://www.washingtonpost.com/history/2025/06/17/confederate-monument-courthouse-north-
carolina. 

 107. As Richard Slotkin puts it: 

[B]eyond the particulars of its policies, Make America Great Again [is] a narrative, a modern version 
of the Lost Cause and Redemption Myth. The original myth justified and provided a scenario for 
undoing the . . . Reconstruction programs intended to establish civil equality in the post–Civil War 
South. Following . . . that paradigm, MAGA seeks to overthrow the Second Reconstruction of the 
1960s. 

SLOTKIN, supra note 61, at 308. See Isabella Gomez Sarmiento, Trump Wants to Restore Statues and 
Monuments. Will that Happen?, NPR (Apr. 1, 2025), https://www.npr.org/2025/03/28/nx-s1-
5343613/trump-executive-order-smithsonian-monuments (quoting a critic who objected that President 
Trump’s executive order demanding changes at the Smithsonian “fits right into the narrative of the 
‘Lost Cause,’ making an argument not only that the Civil War wasn’t about slavery, but 
implying . . . it was about slavery is somehow an insult to Southern strength”); Sofia Alva, The 
Reconstructionist Weekly: The Lost Cause of the Confederacy & the Attacks on DEI, 
RECONSTRUCTIONIST (Mar. 31, 2025), https://www.the-reconstructionist.com/p/the-reconstructionist-
weekly-the-f10. 
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Reconstruction of the 1960s.”108 

B. Slavery and Gender 

Slavery’s memory is gendered as well as raced, as this story about the 

Thirteenth Amendment vividly demonstrates. 

In 2009, President Obama nominated Professor Dawn Johnsen to head 

the Office of Legal Counsel (Johnsen spent nearly six years serving there 

during the Clinton administration, the last two as Acting Assistant 

Attorney General).109 Republicans opposed Johnsen; before her 

appointment as a law professor at Indiana University Bloomington, 

Johnsen served as legal director of NARAL (then National Abortion 

Rights Action League).110 Her opponents decided the most effective way 

to defeat Professor Johnsen’s nomination was to focus on a footnote in a 

brief she had signed twenty years earlier while at NARAL. 

NARAL filed an amicus brief on behalf of 77 organizations committed 

to women’s equality in Webster v. Reproductive Health Services111—a 

case just before Casey112—in which there was concern that the Court 

might overrule Roe. The brief advanced its arguments under the 

Fourteenth Amendment’s liberty guarantee, including in footnote 23, 

which stated: “While a woman might choose to bear children gladly and 

voluntarily, statutes that curtail her abortion choice are disturbingly 

suggestive of involuntary servitude, prohibited by the Thirteenth 

Amendment. . . .”113 The footnote emphasized the coercive character of 

state action compelling pregnancy in support of the brief’s Fourteenth 

Amendment argument; the brief contained no Thirteenth Amendment 

argument. 

Johnsen’s critics used the footnote to ignite a firestorm of opposition to 

Johnsen’s nomination. Some forty-five House Republicans cosigned a 

letter opposing President Obama’s nomination saying that Johnsen had 

called motherhood “involuntary servitude”—then corrected their 

misrepresentation to say that she had equated forced pregnancy with 

“involuntary servitude,”114 as if that equally sealed Johnsen’s fate. 

Congressman Eric Cantor objected on the House floor that Johnsen’s 

“arguments have compared pro-life advocates to the KKK and pregnancy 

 

 108. See Slotkin, supra note 61, at 308. 

 109. See Dawn Johnsen, IND. UNIV. BLOOMINGTON, 
https://law.indiana.edu/about/people/cv/johnsen-dawn.pdf. She returned to serve as Principal Deputy 
Assistant Attorney General in the Biden administration. 

 110. Id. 

 111. 492 U.S. 490 (1989); Brief for National Abortion Rights Action League as Amicus Curiae 
Supporting Appellees, Webster v. Reprod. Health Servs., 492 U.S. 490 (1989) (No. 88-605). 

 112. 505 U.S. 833 (1992). 

 113. Brief for National Abortion Rights Action League, supra note 111, at 107. 

 114. Republicans Request Obama Take Back Nomination of Dawn Johnsen, GOP CONF. BLOG 
(Mar. 23, 2009). 
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to slavery.”115 Footnote 23 provoked repugnance in Johnsen’s critics.116 

Standing alone, it seemed to demonstrate for Johnsen’s critics that a 

woman who had served for years at OLC was unfit for appointment there. 

Professor Andrew Koppelman was a close contemporaneous observer of 

these events because, unlike Professor Johnsen, Koppelman had been an 

advocate of a Thirteenth Amendment ground for abortion rights since his 

time in law school in the late 1980s.117 As he succinctly observed during 

the hearing, “writers cast scorn on the Thirteenth Amendment argument” 

without actually explaining “why the argument is unpersuasive.”118 

Scholars stepped forward to rebut Koppelman and give reasons why the 

Thirteenth Amendment does not reach abortion laws. Following the logic 

of the Court’s Thirteenth Amendment cases, they defined slavery at a high 

level of generality, as coercion involving the kind of work men do, or 

coercion involving work of economic value—concluding it had nothing in 

common with the particulars of an abortion ban.119 John McGinnis 

explained: 

It is not only that no reasonable person at the time would have 
thought that unwanted pregnancy was a form of involuntary 
servitude. Even now such an argument would be treated at best as a 
pun on labor rather than seriously advanced in a court of law. 
Servitude, particularly as the context of an amendment that was 
designed to end slavery relates to economic obligation, not familial 
obligations.120 

 

 115. 155 Cong. Rec. H5863-64 (daily ed. May 20, 2009) (statement of Rep. Eric Cantor) 
(describing Johnsen as “routinely [having] taken hard-line stances and ma[king] extreme statements 
that cast doubt on her fitness to manage the power entrusted to her in a responsible way,” including 
“[h]er arguments [that] have compared . . . pregnancy to slavery”); see also Neil A. Lewis, Justice 
Dept. Nominee Avoids Confrontation at Hearing, N.Y. TIMES (Feb. 25, 2009), 
https://www.nytimes.com/2009/02/26/us/politics/26justice.html (“Mr. Specter suggested that she had 
asserted that pregnancy was comparable to slavery and that abortion rights should be protected by the 
13th Amendment, which abolished slavery.”) (quoting Republican Senator Arlen Specter, ranking 
member of the Senate Judiciary Committee). 

 116. Critics talked about footnote 23 as if it exposed Johnson as a woman out of touch with her 
very womanhood. See Office Of Legal Council Nominee Criticized for ‘Bizarre’ Defenses of Abortion, 
CATHOLIC NEWS AGENCY (Mar. 9, 2009, 1:41 AM), 
https://www.catholicnewsagency.com/news/15534/office-of-legal-council-nominee-criticized-for-
bizarre-defenses-of-abortion. 

 117. See Andrew Koppelman, Forced Labor: A Thirteenth Amendment Defense of Abortion, 84 
NW. L. REV. 480 (1990) [hereinafter Koppelman, Forced Labor]. By his own report, his interest began 
in law school. Andrew Koppelman, Forced Labor, Revisited: The Thirteenth Amendment and 
Abortion, in PROMISES OF LIBERTY: THIRTEENTH AMENDMENT ABOLITIONISM AND ITS 

CONTEMPORARY VITALITY (Alexander Tsesis ed., 2010) [hereinafter Koppelman, Forced Labor, 
Revisited]; see also Andrew Koppelman, Originalism, Abortion, and the Thirteenth Amendment, 112 
COLUM. L. REV. 1917, 1917 (2012) [hereinafter Koppelman, Originalism]. 

 118. Andrew Koppelman, Lying About Dawn Johnsen, BALKINIZATION (Apr. 2, 2009, 3:57 PM) 
(emphasis added). 

 119. On caselaw, see supra note 81 and accompanying text. 

 120. John O. McGinnis, Decentralizing Constitutional Provisions Versus Judicial Oligarchy: A 
Reply to Professor Koppelman, 20 CONST. COMMENT. 39, 56 (2003); see also Kurt T. Lash, Roe and 
the Original Meaning of the Thirteenth Amendment, 21 GEO J. L & PUB. POL’Y 131, 144-45 (2023) 
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Koppelman, by contrast, reasoned with greater particularity about the 

institution of involuntary servitude that the Thirteenth Amendment sought 

to abolish. He emphasized that slavery involved coerced childbearing and 

he pointed to the conditions in which enslaved women conceived and bore 

children and to the forms of assault and family separation involved.121 As 

Koppelman expressed it at the time of the hearing, 

[T]he Thirteenth Amendment case against abortion restrictions rests 
on more than an analogy . . . [M]andatory motherhood and loss of 
control over one’s reproductive capacities were partially constitutive 
of slavery for most black women of childbearing age, whose 
principal utility to the slaveholding class lay in their ability to 
reproduce the labor force.122 

This understanding is vividly reflected in property laws, like those of 

Virginia, that defined the child of an enslaved woman as a slave.123 

Contracts for sale of women slaves included warranties of soundness 

covering their ability to reproduce, as case law graphically attests.124 

These laws provide clear evidence that white Americans understood that 

reproduction was an integral part of slavery. Here is more: a letter that 

Thomas Jefferson wrote his son-in-law in 1820: 

I know no error more consuming to an estate than that of stocking 
farms with men almost exclusively. I consider a woman who brings a 
child every two years as more profitable than the best man of the 
farm. [W]hat she produces is an addition to the capital, while his 
labors disappear in mere consumption.125 

 

(advancing an originalist argument that the Thirteenth Amendment’s drafters drew on language in the 
Northwest Ordinance so that in the Thirteenth Amendment “the term referred specifically to the same 
institution addressed by the Northwest Ordinance,” “a private economical relationship between a 
master and a servant”). 

 121. Koppelman, Originalism, supra note 117, at 1939-41. 

 122. Koppelman, Forced Labor, Revisited, supra note 117, at 237 (citing HERBERT GUTMAN, THE 

BLACK FAMILY IN SLAVERY AND FREEDOM, 1750-1925, at 75-80 (1977)). 

 123. William Waller Hening, The Statutes at Large; Being a Collection of All the Laws of 
Virginia from the First Session of the Legislature, in the Year 1619, at 170 (R. & W. & G. Bartow 
1823), https://encyclopediavirginia.org/1448-130aa14e39d5a5a/. 

 124. Doctors examined enslaved women to testify to warranties of sale—and in doing so, issued 
judgments about these women’s reproductive health. A Texas warranty of “soundness” attested that an 
enslaved woman was “perfectly sound in body and mind, except that she would not bear children,” 
McFall v. Walker, 25 Tex. 327, 328 (1860), while one Mississippi doctor found an enslaved woman 
“affected with some disease of the womb” and thereby “thought her value reduced one half,” George 
v. Bean, 30 Miss. 147, 149 (1855). Some slaveowners brought suits for fraud or breach of warranty 
after discovering the enslaved women they had purchased were infertile or had reproductive illnesses. 
See, e.g., Cobb v. Fogalman, 23 N.C. 440, 441 (1841) (concerning a suit for fraud in North Carolina 
after an enslaved pregnant woman died from a “disease of the womb”); Hardin v. Brown, 27 Ga. 314, 
315 (1859) (addressing a Georgia slaveowner’s suit following his attempt to return an enslaved 
woman because “when I bought her, I thought she was in the family way, but she was not”). See 
generally Brittany Farr, Warranting Violence, 78 STAN. L. REV (forthcoming 2026) (reporting on 
slaveowners’ suits for breach of warranty after learning that enslaved people they had purchased were 
infertile or “unsound” in health). I thank Professor Farr for sharing sources with me. 

 125. See Letter from Thomas Jefferson, U.S. President, to John Wayles Eppes, U.S. Senator, 
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Slaves themselves recounted the trauma of family separation, along with 

forced reproduction, sexual coercion, assault, violence, and rape.126 

Slavery’s coercive controls over family life were the focus of abolitionist 

protest, ranging from Uncle Tom’s Cabin127 to Sumner’s 1860 speech 

“The Barbarism of Slavery.”128 These connections are today remote for 

most Americans discussing slavery, as is the common law of the Civil 

War era, which classified slavery as a domestic relation, giving the head 

of household the right to the services of his wife, children, servants, and 

slaves.129 By this logic, a wife owed her husband earnings and “services,” 

and had no legal right to refuse his sexual advances.130 (The common law 

created such close ties among these household relationships that some 

congressmen debating the Thirteenth Amendment’s reach thought it 

important to distinguish them.131) 

What explains the way constitutional history and constitutional memory 

diverge—much less the scorn and even revulsion that mention of footnote 

23 provoked at Dawn Johnsen’s hearing? Just as lost-cause memory 

diverged from constitutional history, providing ways of reasoning about 

Reconstruction that helped to preserve the plantation order of the South 

for nearly a century after the War’s end, we confront here memory work 

 

Virginia (June 30, 1820), FOUNDERS ONLINE, https://founders.archives.gov/documents/Jefferson/03-
16-02-0052, quoted in Michele Goodwin, Involuntary Reproductive Servitude: Forced Pregnancy, 
Abortion, and the Thirteenth Amendment, 2022 U. CHI. LEGAL F. 191, 204 (2022) (emphasis added). 

 126. See PEGGY COOPER DAVIS, NEGLECTED STORIES: THE CONSTITUTION AND FAMILY VALUES 

(1997); Goodwin, supra note 125. 

 127. HARRIET BEECHER STOWE, UNCLE TOM’S CABIN (1852); see Arthur Riss, Racial 
Essentialism and Family Values in “Uncle Tom’s Cabin,” 46 AM. Q. 513, 525 (1994) (recounting 
critic’s argument “that the social power of the novel stems from Stowe’s redescription of slavery as a 
series of offenses against the integrity of the family”); id. at 530-31 (describing a “master’s self-
professed paternal relation to his slave as . . . a crass economic relation”). 

 128. Senator Charles Sumner, The Barbarism of Slavery: Speech of Hon. Charles Sumner on the 
Bill for the Admission of Kansas as a Free State (June 4, 1860), in CHARLES SUMNER: HIS COMPLETE 

WORKS 133 (1863), https://babel.hathitrust.org/cgi/pt?id=loc.ark:/13960/t5db84g3r&seq=7 (observing 
that slavery prohibited marriage and “By license of Slavery, a whole race is delivered over to 
prostitution and concubinage, without the protection of any law. Surely, Sir, is not Slavery 
barbarous?”). 

 129. On the common law, see Lea VanderVelde, Servitude and Captivity in the Common Law of 
Master-Servant: Judicial Interpretations of the Thirteenth Amendment’s Labor Vision Immediately 
After Its Enactment, 27 WM. & MARY BILL RTS. J. 735, 1085 (2018-2019). For an example, of the 
domestic relations usage, see Frederick Douglass, The Address of Southern Delegates in Congress to 
Their Constituents; or the Address of John C. Calhoun and Forty Other Thieves in 2 NORTH STAR 
(1849) (rejecting Calhoun’s description of slavery as a “domestic institution” with the retort: “Better 
call it Domestic Robbery Institution. To buy and sell, to brand and scourge human beings with the 
heavy lash . . . to blot out the institution of marriage—to herd men and women together like the beasts 
of the field . . . .”). 

 130. Jill Elaine Hasday, Contest and Consent: A Legal History of Marital Rape, 88 CALIF. L. 
REV. 1373 (2000). Slaves were not protected by law against assault but punished if they resisted. See 
MARISA J. FUENTES, DISPOSSESSED LIVES: ENSLAVED WOMEN, VIOLENCE, AND THE ARCHIVE 112 
(2016); Patricia A. Broussard, Unbowed, Unbroken, and Unsung: The Unrecognized Contributions of 
African American Women in Social Movement, Politics, and the Maintenance of Democracy, 25 WM. 
& MARY J. RACE GENDER & SOC. JUST. 631, 642-43 (2019). 

 131. See also CONG. GLOBE, 31st Cong., 1st Sess. 1774 (1866) (statement of Sen. Cowan) 
(analyzing slavery with reference to other domestic relations of the common law). 
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of a different kind. 

History shows that (1) the law of sex, reproduction, and family in part 

constituted the institution of slavery and (2) sex, reproduction, and family 

were central to abolitionist protest of slavery. Yet (3) sex, reproduction, 

and family played scant part in the memory of slavery that guided the law 

of emancipation.132 

Congressional debates over emancipation may well have begun this 

transformation. As Congress debated proposed constitutional and statutory 

text, critics taunted racial progressives that their effort to free the slaves 

would create havoc by emancipating women. The very taunt presupposed 

an appreciation of how slavery was partly constituted by the law of sex, 

reproduction, and the family—and classified as a “domestic relation.”133 

As critics argued that constitutional and statutory language would intrude 

on state sovereignty over “domestic relations,” emancipation’s legal 

architects sought to distinguish slavery and marriage, and to protect civil 

rights from deprivation “on the basis of race.”134 Debates of this kind 

could occlude the gendered character of slavery even if proponents of 

emancipation had, as antebellum abolitionists, emphasized the gendered 

features of the institution.135 

In the decades after the Thirteenth Amendment’s ratification, the 

Court’s cases on Congress’s power to enforce the Amendment focus on 

men and men’s work as the paradigm case of involuntary servitude136 and 

make no mention of any other aspects of enslavement. And in at least one 

twentieth-century case,137 Justice Brennan affirmatively distinguished 

 

 132. There are traces. See, e.g., McAward, supra note 80, at 573 (reporting that in the debates 
over the Thirteenth Amendment and the 1866 Civil Rights Act “some supporters, including Senator 
James Harlan of Iowa, asserted that the amendment abolished not only slavery but its ‘necessary 
incidents’ . . . including ‘the prohibition of the conjugal relation,’ the ‘abolition . . . . of the parental 
relation,’ the inability to ‘acquir[e] and hol[d] property,’ the deprivation of ‘a status in court’ and ‘the 
right to testify,’ the ‘suppression of the freedom of speech and of the press,’ and the deprivation of 
education”). 

 133. See supra notes 129 (quoting Frederick Douglass), 131 (quoting Senator Cowan) and 
accompanying text. 

 134. See, e.g., Masur, Freedom and Families, supra note 18, at 562-65. 

 135. This is a classic dynamic in a closing debate over new constitutional or statutory text. 
Consider the Nineteenth Amendment. Before ratification opponents impute transformative power to 
the amendment, and proponents construed it narrowly; their positions switched on ratification. See 
Siegel, She the People, supra note 23, at 987-88. 

 136. See McAward, supra note 80, at 579-80; Amy Dru Stanley, Instead of Waiting for the 
Thirteenth Amendment: The War Power, Slave Marriage, and Inviolate Human Rights, 115 AM HIST. 
REV. 732, 735 (2010) (“Until abolition, the bondwoman’s subjection carried much of the antislavery 
argument . . . . Yet under the abolition amendment, slavery has come to represent a matter only of 
labor, property, and race—not sex”); id. at n.5 (citing cases). 

 137. United States v. Kozminski, 487 U.S. 931 (1988) (involving farm owners who held two men 
with intellectual disabilities working on their farm for up to 17 hours a day, seven days a week for 
scant or no pay); id. at 932 (holding that servitude must involve “the use or threatened use of physical 
or legal coercion”); id. at 962 n.10 (Brennan, J., concurring in the judgment) (quoting Robertson v. 
Baldwin, 165 U.S. 275, 282 (1897)) (explaining that “slave-like conditions can presumably . . . be 
contrasted with the conditions normally implicated by ‘the rights of parents and guardians to the 
custody of their minor children or wards’”). 
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questions of child custody from slavery138 without mention of the fact that 

family separation was a core part of slavery that persisted in the form of 

forced apprenticeships under the Black Codes.139 

And so we have another vivid example of constitutional memory 

shaping law and life. In the wake of the Civil War, constitutional law 

remembered involuntary servitude as a relation among men involving the 

work that men do, and so denied that involuntary servitude was 

constituted in important part through the law of sex, reproduction, and 

family—that slavery involved coercion in intimate life. For these reasons, 

the freedom the Reconstruction Amendments protected was gendered as 

well as raced, a constitutional law of “liberty” that—as silences in Dobbs 

illustrate140—licenses coercion in sex, reproduction, and family life. 

IV. HOW CONSTITUTIONAL HISTORY CAN VITALIZE—AND 

DEMOCRATIZE—THE CONSTITUTIONAL MEMORY OF RECONSTRUCTION 

This Article has explored parallels in the ways that societies 

remember—“collective memory”—and in the ways that law remembers, 

“constitutional memory.” I have shown that in the American constitutional 

tradition, making claims about the past is a core practice of argument, that 

positive claims about the past often express normative claims about who 

we are and what we owe one another. 

The originalism-identified Justices of the Roberts Court claim 

otherwise: that they are reasoning from “history,” not memory, by which 

they mean from an objective, factual, and value-free standpoint,141 citing 

originalist authority of the Reagan era.142 

In prior work I have shown—from many vantage points—that the 

history-and-tradition decisions of the Roberts Court are memory claims: 

the Justices array facts about the past to advance value-based expressions 

of living constitutionalism of the very kind the Justices claim, as a matter 

of jurisprudential theory, to condemn.143 As I put it in Memory Games, 

“originalist judges ventriloquize historical sources . . . history that 

expresses judicial preferences as the nation’s traditions.”144 The judicial 

practice of disowning normative argument and imputing responsibility for 

decisions to past authorities inflicts distinctive democratic harms. When 

 

 138. Id. at 962 n.10 (Brennan, J., concurring in the judgment). 

 139. MARY FRANCES BERRY, SLAVERY AFTER SLAVERY: REVEALING THE LEGACY OF FORCED 

CHILD APPRENTICESHIPS ON BLACK FAMILIES, FROM EMANCIPATION TO THE PRESENT (2025); Lyle 
Cherneff, Remembering In re Turner: Popular Constitutionalism in the Reconstruction Era, 133 YALE 

L.J. 2443, 2497 (2023). 

 140. See infra text and accompanying notes 175-179. 

 141. See text accompanying supra notes 2-5; see also Siegel, Levels-of-Generality Game, supra 
note 5, at 605 (discussing the concurrences of Justices Kavanaugh and Gorsuch in Rahimi). 

 142. See supra note 4 and accompanying text. 

 143. See Siegel, Democratizing Constitutional Memory, supra note 23. 

 144. See Siegel, Memory Games, supra note 14, at 1193. 
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the Justices attribute their decisions to the framers or others in the deep 

past—deflecting attention from the interpretive choices that enable the 

Justices to represent the past as governing—they mislead the public and 

deprive Americans of the opportunity to hold the Court itself accountable 

for the decisions it makes.145 

To conclude, I will illustrate this dynamic in a Reconstruction-themed 

opinion of Justice Thomas, which illustrates, quite vividly, one of many 

ways that originalist arguments can embed normative claims inside of 

what appear to be positive claims about the past. I am especially interested 

in this example because it poses provocative questions about the 

boundaries between the positive and normative claims in originalist and 

nonoriginalist forms of interpretation. 

In McDonald v. City of Chicago,146 the Court held that the Second 

Amendment right of self-defense it had recognized two years earlier in 

District of Columbia v. Heller147 was incorporated against the states under 

the Fourteenth Amendment. Justice Alito wrote an opinion for a plurality 

(including Justice Scalia) that incorporated Heller’s right to bear arms 

under the Due Process Clause,148 but Justice Thomas wrote separately to 

call for incorporation under the Fourteenth Amendment’s Privileges or 

Immunities Clause on grounds “more faithful to the Fourteenth 

Amendment’s text and history.”149 Speaking as an originalist, he asserted 

that the Due Process Clause “guarantees only ‘process,’” and disparaged 

incorporation doctrine and fundamental rights law as a “particularly 

dangerous” “legal fiction.”150 Then, in a lengthy opinion full of 

contestable arguments and assumptions, he (1) looked to the congressional 

record as probative of the public’s likely understanding of the 

Amendment’s text at the time of ratification151 and (2) picked his way 

through rival accounts of the Privileges or Immunities Clause with 

dramatically divergent implications for structure and rights.152 

Justice Thomas’s opinion “explain[ed] why this Clause in particular 

protects against more than just state discrimination, and in fact establishes 

 

 145. See id.; Siegel, Levels of Generality, supra note 5, at 604-12; Blocher & Siegel, Ambitions of 
“History and Tradition,” supra note 12, at Part III.C. 

 146. 561 U.S. 742 (2010). 

 147. 554 U.S. 570 (2008). 

 148. McDonald, 561 U.S. at 791 (plurality opinion). 

 149. Id. at 805-06 (Thomas, J., concurring in part and concurring in the judgment); see also id. at 
812 (declaring “I believe the original meaning of the Fourteenth Amendment offers a superior 
alternative”). 

 150. Id. at 811 (objecting that “neither side argues that the meaning they attribute to the Due 
Process Clause was consistent with public understanding at the time of its ratification”). 

 151. Id. at 828-29 (“In other words, this evidence is useful not because it demonstrates what the 
draftsmen of the text may have been thinking, but only insofar as it illuminates what the public 
understood the words chosen by the draftsmen to mean.”). 

 152. For a survey of these rival theories, see RANDY E. BARNETT & EVAN D. BERNICK, THE 

ORIGINAL MEANING OF THE FOURTEENTH AMENDMENT: ITS LETTER AND SPIRIT 205-26 (2021). 



506 Yale Journal of Law & the Humanities [Vol. 36:3 

 

a minimum baseline of rights for all American citizens,”153 and then 

argued that “the Privileges or Immunities Clause enforces at least those 

fundamental rights enumerated in the Constitution against the States, 

including the Second Amendment right to keep and bear arms.”154 He 

concluded by quoting Frederick Douglass in support of this argument: 

[I]t was understood that liberty would be assured little protection if 
§ 1 left each State to decide which privileges or immunities of United 
States citizenship it would protect. As Frederick Douglass explained 
before § 1’s adoption, “the Legislatures of the South can take from 
him the right to keep and bear arms, as they can—they would not 
allow a negro to walk with a cane where I came from, they would not 
allow five of them to assemble together.” In What New Skin Will the 
Old Snake Come Forth? An Address Delivered in New York, New 
York, on May 10, 1865, reprinted in 4 The Frederick Douglass 
Papers 79, 83–84 (J. Blassingame & J. McKivigan eds. 1991) 
(footnote omitted). “Notwithstanding the provision in the 
Constitution of the United States that the right to keep and bear arms 
shall not be abridged,” Douglass explained that “the black man has 
never had the right either to keep or bear arms.” Id., at 84. Absent a 
constitutional amendment to enforce that right against the States, he 
insisted that “the work of the Abolitionists [wa]s not finished.”155 

Thomas’s use of Frederick Douglass’s speech to demonstrate that the 

Privileges or Immunities Clause incorporates the Second Amendment 

provokes immediate questions about Thomas’s originalist method. First, 

how would a speech on May 10, 1865—before ratification of the 

Thirteenth Amendment—clarify the meaning of the Fourteenth 

Amendment, which hadn’t yet been conceived or drafted? Second, what is 

Douglass’s authority to speak to this question, when he is neither speaking 

as drafter nor ratifier? Third, given the very history Douglass recounts, 

isn’t it more likely that Douglass is speaking for unrepresented or 

underrepresented elements of the public, rather than those who ratified the 

Amendment?156 

Questions of this kind prompted a return to the Douglass source quoted, 

which revealed that Douglass was not speaking about the question for 

which Justice Thomas quoted him. Read the speech yourself.157 

 

 153. McDonald, 561 U.S. at 838 (Thomas, J., concurring in part and concurring in the judgment). 

 154. Id. at 835. 

 155. Id. at 849-50 (Thomas, J., concurring in part and concurring in the judgment) (footnote 
omitted)(quoting In What New Skin Will the Old Snake Come Forth?, An Address Delivered in New 
York, New York, on May 10, 1865, reprinted in 4 THE FREDERICK DOUGLASS PAPERS 79, 83-84 (J. 
Blassingame & J. McKivigan eds. 1991) (footnote omitted)). 

 156. See infra note 175. 

 157. Frederick Douglass, In What New Skin Will the Old Snake Come Forth?, FREDERICK 

DOUGLASS PAPERS PROJECT (May 10, 1865), 
https://frederickdouglasspapersproject.com/s/digitaledition/item/17945. 
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Douglass’s speech has been artfully edited and shorn of context that seems 

necessary to understand its meaning under any interpretive method—so 

much so that it seems fair to characterize Justice Thomas’s reading as, in 

his words, a “legal fiction.” Yes, Douglass did express support for Black 

men having the right to bear arms that whites do. But Douglass did not 

claim that “[a]bsent a constitutional amendment to enforce that right 

against the states . . . ‘the work of the Abolitionists [wa]s not finished.’” 

In 1865, Douglass was arguing before the American Anti-Slavery 

Society that, notwithstanding the impending ratification of the Thirteenth 

Amendment, the Anti-Slavery Society should not disband because the 

Thirteenth Amendment was not sufficient to secure liberty for the 

emancipated slaves—that no constitutional provision could secure liberty 

unless Black men had the vote: “Slavery is not abolished until the black 

man has the ballot.”158 Douglass urged the Abolitionists “to extend the 

franchise to the negro,” figuring the franchise as the “trumpet of 

freedom.”159 Without political power, Blacks could be denied access to 

courts, could be disarmed, and would be reduced “to a condition similar to 

slavery,” Douglass warned. “They would not call it slavery, but some 

other name. Slavery has been fruitful in giving itself names,” and “you 

and I and all of us had better wait and see . . . in what new skin this old 

snake will come forth next (loud applause).”160 Douglass was foretelling 

the Black Codes and the future of Reconstruction. 

To put the point politely, there is a considerable gap between 

constitutional history—the context, audience, substance, and movement 

focus161 of the Douglass speech—and constitutional memory, the 

originalist claim for which Justice Thomas cherry-picked quotes from the 

Douglass speech.162 

Justice Thomas’s appeal to Douglass in McDonald illustrates, yet again, 

that originalism plays “memory games”163—and is normative precisely 

when it claims to be positive.164 In McDonald, Frederick Douglass is 

Justice Thomas’s avatar, seeking for Black men the right to self-defense 

rather than the right to vote, and providing yet another illustration of the 

argument of Memory Games: that “originalist judges ventriloquize 

 

 158. Frederick Douglass, What to the Slave is the Fourth of July?, FREDERICK DOUGLASS PAPERS 

PROJECT (July 5, 1852), https://frederickdouglasspapersproject.com/s/digitaledition/item/17945. 

 159. Id. 

 160. Id. 

 161. See infra note 173 and accompanying text. 

 162. Amici provided the Court the Frederick Douglass speech. See Brief of Constitutional Law 
Professors as Amici Curiae Supporting Petitioners at *26-*27, McDonald v. City of Chicago, 561 U.S. 
742 (2010) (No. 08-1521), 2009 WL 4099504. 

 163. See Siegel, Memory Games, supra note 14. 

 164. Cf. Reva B. Siegel & Mary Ziegler, Abortion’s New Criminalization—A History-and-
Tradition Right to Healthcare Access After Dobbs, 111 VA. L. REV. 413, 473-76 (2025) (challenging 
the claims of original law originalism to be a positive not a normative theory). 



508 Yale Journal of Law & the Humanities [Vol. 36:3 

 

historical sources.”165 

Thomas’s opinion in McDonald fascinates me because a critical reading 

generates rich questions about originalist and more conventional modes of 

constitutional interpretation at the same time. When I read the speech from 

which Justice Thomas selectively quoted, I thought: where else in United 

States Reports do freedmen speak, much less to equate emancipation with 

enfranchisement? A standard view in the cases and commentary is that the 

Thirteenth and Fourteenth Amendment endowed the freedman with equal 

civil rights—not equality in political and social rights, including the right 

to vote.166 

In short, Justice Thomas introduced into the pages of the United States 

Reports the rare example of a Justice (1) consulting a disfranchised person 

for the original meaning of a constitutional provision, and (2) in the 

process, inadvertently offered evidence of a Black abolitionist advocating 

a more expansive understanding of citizenship than white Republicans 

advocated in debates over the Thirteenth and Fourteenth Amendments.167 

Since writing The Politics of Constitutional Memory168 on the centennial 

of the Nineteenth Amendment’s ratification,169 I have shown that the 

Court’s cases neither name nor quote the disfranchised, erasing their 

voices from law’s past, while Justice Thomas, in a racially self-conscious 

way, breaches convention to quote Frederick Douglass with some 

regularity.170 

In short, Justice Thomas’s appeal to Frederick Douglass is important as 

a breach of convention that spotlights the workings of memory in 

originalism and nonoriginalism as well. In recounting the past in law we 

employ numerous conventions, for example, reporting lawmaking and 

adjudication in highly stylized ways that accord with then-prevailing legal 

procedures but would never suffice as an account of “what happened” 

from the standpoint of other disciplines. These conventions for describing 

 

 165. See Siegel, Memory Games, supra note 14, at 1193. 

 166. For the adversarial context of these distinctions, see Eric Foner’s discussion of debates over 
the Civil Rights Act of 1866, a prelude to the Fourteenth Amendment. ERIC FONER, THE SECOND 

FOUNDING: HOW THE CIVIL WAR AND RECONSTRUCTION REMADE THE CONSTITUTION 66 
(2019)(“Democrats claimed that the bill’s ‘logical conclusion’ was black suffrage, integrated public 
schools, interracial marriage, and complete ‘political’ and ‘social’ equality—a charge Republicans 
vociferously denied.”); see also Reva B. Siegel, Why Equal Protection No Longer Protects: The 
Evolving Forms of Status-Enforcing State Action, 49 STAN. L. REV. 1111, 1121-29 (1997) 
(demonstrating the centrality of the civil-political-social rights distinction in debates over the break-up 
of slavery). For statements of the equal-civil-rights formula, see JACK BALKIN, LIVING ORIGINALISM 

223 (2014); RANDY E. BARNETT & EVAN D. BERNICK, THE ORIGINAL MEANING OF THE FOURTEENTH 

AMENDMENT: ITS LETTER AND SPIRIT 224-25 (2021). 

 167. Id. 

 168. Siegel, Politics, supra note 23. 

 169. I presented “The Nineteenth Amendment and the Politics of Constitutional Memory” at the 
Seventh Annual Salmon P. Chase Distinguished Faculty Colloquium, Georgetown Center for the 
Constitution, April 23, 2021. 

 170. See Siegel, Politics, supra note 23, at 27 (on silence), 50 (on Douglass). 
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the past in law entrench the legacies of lost-cause and separate-spheres 

values, and naturalize traditional status relations in ways a constitutional 

interpreter may not notice or intend.171 

What if we more systematically drew on constitutional history to disrupt 

and enrich constitutional memory—by incorporating into our 

understanding of the Reconstruction Amendments the views of 

Americans, like Frederick Douglass and Victoria Woodhull, who were 

denied a voice in governance for reasons that today we view as 

unconstitutional? At this point it seems less arbitrary to include than 

systematically to exclude.172 At the time of the Fourteenth Amendment’s 

drafting and ratification, Douglass and Woodhull (and the freedom 

movements they led) viewed the franchise as a privilege or immunity of 

citizenship under the Amendment,173 invoking no less an authority than 

Corfield v. Coryell, which recognized the right to vote as a privilege or 

immunity of citizenship.174 It is not surprising that the disfranchised would 

view the franchise—equal political rights—as the core element of 

citizenship. 

Originalists can incorporate this evidence. Professor James Fox urges 

inclusion of Douglass and Woodhull’s views as relevant “counter publics” 

that today can and should inform an originalist’s understanding of the 

Fourteenth Amendment’s original public meaning.175 Originalist David 

Upham asks why the views of biracial state constitutional conventions 

held in former Confederate states during Congressional Reconstruction are 

not regularly considered in interpreting the meaning of the Fourteenth 

Amendment, even though the conventions’ work was contemporaneous 

 

 171. See Siegel, Democratizing Constitutional Memory, supra note 23, at 1024-25 (offering 
examples to illustrate). For a glimpse of Will Baude and Stephen Sachs, and other originalists 
justifying these exclusions on methodological grounds, see supra note 12. 

 172. For a more developed argument of the grounds for democratizing constitutional memory, see 
Siegel, Democratizing Constitutional Memory, supra note 23, at 1023-25. 

 173. See James W. Fox, Jr., Publics, Meanings & the Privileges of Citizenship, 30 CONST. 
COMMENT. 567, 597-604 (2015) (reviewing KURT T. LASH, THE FOURTEENTH AMENDMENT AND THE 

PRIVILEGES AND IMMUNITIES OF AMERICAN CITIZENSHIP (2014)) (discussing the suffrage arguments 
of Frederick Douglass and Victoria Woodhull as evidence bearing on the original public meaning of 
the Fourteenth Amendment’s Privileges or Immunities Clause); see also James W. Fox, Jr. The 
Constitution of Black Abolitionism: Reframing the Second Founding, 23 J. Const. L. 267, 318-30 
(discussing Black men’s claims for equal suffrage in the antebellum era and at the time of the 
Fourteenth Amendment’s ratification); Siegel, She the People, supra note 23, at 971-72 (discussing 
women’s claims for equal suffrage in the antebellum era and at the time of the Fourteenth 
Amendment’s ratification). 

 174. Corfield v. Coryell, 6 F. Cas. 546, 552 (C.C.E.D. Pa. 1825) (No. 3230) (including in 
discussion of privileges-and-immunities “the elective franchise, as regulated and established by the 
laws or constitution of the state in which it is to be exercised,” among the fundamental rights); see also 
Gerard N. Magliocca, Rediscovering Corfield v. Coryell, 95 NOTRE DAME L. REV. 701, 720-25 (2019) 
[hereinafter Magliocca, Rediscovering Corfield]. 

 175. James W. Fox, Jr., Counterpublic Originalism and the Exclusionary Critique, 67 AL. L. REV. 
675, 679 (2016) (discussing how originalist method embeds exclusionary political orderings of 
founding eras); see also Magliocca, Rediscovering Corfield, supra note 174. 
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with its ratification.176 The conventions enabled the speech of Americans 

whom Southern whites violently excluded from politics during slavery and 

would again after Reconstruction.177 “The Reconstruction acts . . . created 

a new electorate by enfranchising former slaves and disfranchising many 

whites,” Paul Herron explains. “[T]hose selecting delegates in 1867 were 

a different ‘people’ than had ever done so before.”178 Even though the 

convention proceedings express perspectives of Americans who were 

unrepresented in government deliberations outside the South as well as in 

it,179 lost-cause denigration of the conventions as “barbaric” assaults on 

the sovereignty of Southern states appears still to prevent their recognition 

as sources that might illuminate the debates over the Fourteenth 

Amendment’s meaning.180 

But if conventional ways of representing the past in law perpetuate 

status exclusions we claim to repudiate, we can break with convention. 

We have seen that women and family have been utterly eradicated from 

the constitutional memory of Reconstruction—a silence that genders the 

liberty the Constitution protects. That very silence helps to legitimate 

Roe’s reversal in Dobbs, and much more. Dobbs quoted Lincoln: “‘We all 

declare for Liberty; but in using the same word we do not all mean the 

same thing.’”181 Then, to clarify liberty’s meaning, Dobbs turned to an 

account of the nation’s “history and tradition” that wholly excluded the 

voice and experience of the enslaved and the disfranchised. 

The Court could have considered a wider array of sources in 

interpreting the liberty guarantee, as Professor Peggy Cooper Davis has 

long urged.182 Since Dobbs, she and Professor Michele Goodwin have 

looked to the diaries of the enslaved, including Sojourner Truth and 

Harriet Jacobs.183 What if a court considered the diary of Elizabeth 

Keckley, a Black woman born into slavery who would work for Mary 

Todd Lincoln and write of the terror of family separation, and of years of 

 

 176. David R. Upham, The ‘Black and Tan Conventions,’ Diverse Originalism, and the 
Fourteenth Amendment, 94 MISS. L.J. 1403 (2025). 

 177. For the conditions of Congressional Reconstruction, see PAUL HERRON, FRAMING THE SOLID 

SOUTH: THE STATE CONSTITUTIONAL CONVENTIONS OF SECESSION, RECONSTRUCTION, AND 

REDEMPTION, 1860-1902, at 154 (2017). 

 178. Id. at 171. 

 179. Southern whites bitterly commented on the double standard. See id. at 179-80. For the state 
of racial exclusions outside the slave states, see MASUR, supra note 61. 

 180. See supra Part II. 

 181. Dobbs v. Jackson Women’s Health Organization, 597 U.S. 215, 239 (2022). 

 182. See generally PEGGY COOPER DAVIS, NEGLECTED STORIES: THE CONSTITUTION AND 

FAMILY VALUES (1997). 

 183. See id.; Peggy Cooper Davis, A Response to Justice Amy Coney Barrett, HARV. L. REV. 
BLOG (June 14, 2022), https://blog.harvardlawreview.org/a-response-to-justice-amy-coney-barrett; 
Michele Goodwin, Involuntary Reproductive Servitude: Forced Pregnancy, Abortion, and the 
Thirteenth Amendment, 2022 U. CHI. LEGAL F. 191, 207-08 (2022); Michele Goodwin, Opportunistic 
Originalism: Dobbs v. Jackson Women’s Health Organization, 2022 SUP. CT. REV. 111, 166-80. 
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rape and the pregnancy that followed.184 As Frederick Douglass’s voice in 

McDonald demonstrates, the voices of Sojourner Truth, Harriet Jacobs, 

and Elizabeth Keckley could one day guide America, making vivid 

liberty’s meaning in the pages of United States Reports. 

Claims for sexual, reproductive, and family freedom continued from 

generation to generation in ratification’s wake. Yet today these claims are 

disparaged by men as not-law, not entitled to the protection of the 

Amendment that property and contract are.185 Constitutional interpreters 

inside and outside courts can, and should, consider the views of 

lawmakers and the people they governed, including those who could not 

shape law after centuries of exclusion from voting, office, and judging. 

“[B]y expanding the evidence of tradition we examine, we may arrive at 

fundamentally different understandings of freedom’s meaning.”186 

 

 184. ELIZABETH KECKLEY, BEHIND THE SCENES: OR, THIRTY YEARS A SLAVE, AND FOUR YEARS 

IN THE WHITE HOUSE 23-25, 39 (1868) (recounting the terror of family separation, and the trauma of 
years of rape and the pregnancy that followed). Keckley became a close confidante of Mary Todd 
Lincoln after working for her as a seamstress, and her memoir provided insights into the Lincoln 
White House. Id. 

 185. See Dobbs, 597 U.S. at 278 (observing that “John Hart Ely famously wrote that Roe was ‘not 
constitutional law and g[ave] almost no sense of an obligation to try to be’”); id. at 288 (“Casey’s 
notion of reliance thus finds little support in our cases, which instead emphasize very concrete reliance 
interests, like those that develop in ‘cases involving property and contract rights.’”) (citation omitted). 
Cf. supra text accompanying note 120 (originalist arguing that “[s]ervitude, particularly as the context 
of an amendment that was designed to end slavery relates to economic obligation, not familial 
obligations”). 

 186. Reva B. Siegel & Mary Ziegler, Comstockery: How Government Censorship Gave Birth to 
the Law of Sexual and Reproductive Freedom, and May Again Threaten It, 134 YALE L.J. 1068, 1180 
(2025). 


