Yale Law School

Revisiting the Woodward Report: Free Expression on College Campuses
Dean Heather K. Gerken, Conference Introduction
Feb. 14, 2025
SLB Room 120 - 12:00-5:00pm

* %k %

Good afternoon.

| am thrilled to welcome you all to the inaugural conference of our newly
launched Center for Academic Freedom and Free Speech led by the remarkable
Professor Keith Whittington. | am grateful to the President's Office and the Office
of the Secretary and Vice President for University Life for co-sponsoring this event.

I’d especially like to thank the Stanton Foundation for their generous support. The
Stanton Foundation and its leader, Liz Allison, have played a leading role in
supporting work on free speech on campuses across the country. Please join me in
thanking her.

| can think of no better way of celebrating the launch of Yale Law School’s new
Center for Academic Freedom and Free Speech than this conference. 2025 marks
the 50" anniversary of the Woodward Report, a formative document that has
guided Yale through decades. Today’s panels include some of the finest thinkers
working in the field. It’s an honor to welcome our distinguished guests.

This effort is led by our own Keith Whittington, the David Boies Professor of Law at
Yale Law School. Keith is one of the country’s foremost experts on free speech and
academic freedom. He’s an astonishingly productive scholar who nonetheless
finds time to play a leading role in the ever-changing conversation on these issues.
People from all corners look to Keith at this moment because he’s a scholar’s
scholar. He possesses the critical distance and scholarly habits that ensure sound
judgment. He follows ideas wherever they lead him, and he calls out questions as
he sees them.


https://law.yale.edu/centers-and-workshops/center-academic-freedom-and-free-speech

| am incredibly proud to count Keith as my colleague and to know that the Law
School now houses this important Center. Free speech and academic freedom are
the touchstones of any academic institution, the twin guarantees of a robust
scholarly life. They create space for disagreement and dissent — the intellectual
oxygen that fuels cutting-edge research, heterodox ideas, and rigorous creativity.
Without the Woodward Report’s protections for free speech and academic
freedom, our students would never acquire the scholar’s superpower — the
ability to question everything.

The ability — and the freedom — to question everything is the reason that
universities were the institutions that pushed forward work in quantum physics, a
field that is so spooky that even Einstein himself had his doubts (although | can
report with delight to our humanities colleagues that the story told about
Einstein’s reservations is more complex and textured than commonly reported).
The ability to question everything is why an economist like Keynes was able to
challenge the orthodoxy that markets were self-correcting and why Kahneman
and Tversky won a Nobel Prize for their work challenging the rational actor model.

The ability to question everything is a skill we teach our students from the
moment they walk into class, when we ask them to make the best case for a
position they may vehemently oppose. It is also the skill that unlocks crucial
opportunities for change within our profession. A famed example is Justice
Jackson’s dissent in Gobitis, the mandatory flag-salute case. Justice Jackson'’s
critique was so powerful that the decision was quickly reversed, in an opinion
written by Justice Jackson himself, which, according to Professor Robert Post,
helped generate modern First Amendment doctrine.

If I may offer a more personal example, the ability to question everything is what
led our own students to do something remarkable a few years ago in our Veterans
Clinic. As they began representing veterans in need, our students asked seasoned
lawyers in the field why veterans could not bring class actions against the VA and
thus exercise the same right enjoyed by the many American citizens they
protected. The answer? “That’s how it’s always been.” If you want to tick off a Yale
Law student, | suggest that as a rejoinder. Unwilling to accept this orthodoxy, our
students mapped out a strategy to overturn decades of precedent. They wrote
every brief, argued every case, and won a victory termed “seismic” by a judge on
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the federal circuit. In the wake of that decision, they have now represented — and
restored benefits to — tens of thousands of veterans in every service branch. That
is what it means to question everything.

While we nominally hold this conference in honor of an anniversary, there is no
more important time to affirm our commitment to the values underlying the
Woodward Report and Keith’s new center. Every single year that I've been dean, |
have told my students that letting others speak freely is the bare minimum we
require of them. We expect them to learn, which means they must listen, engage,
and treat those with whom they disagree as people of good faith. | tell my
students that the hard work of lawyering — like the hard work of scholarship —
requires humility and a relentless willingness to question everything, especially
their own views. You cannot be a lawyer if you equate everything you care about
with the law. You cannot be a lawyer unless you can understand — deep in your
bones — what’s honorable in your opponent’s arguments, and the weaknesses in
your own. That form of humility is what a great education teaches you. And a
great education is only possible where dissent and disagreement are not just
protected, but cherished.

Needless to say, we are all struggling to hold fast to these values and pass them on
to the next generation. We now teach students whose entire adult life has been
steeped in social media, marinated in an often-toxic partisan environment. None
of us is immune to those forces no matter what our age. That is why at Yale, we
have done everything — every single thing — we can think of to reinforce those
values. My very first statement as dean was an editorial on free speech. | speak to
these values constantly. I've spoken to these values not just at every orientation
since | started this job, but in regular messages to the student body and speeches
that take place throughout the semester.

It’s not just the dean who talks about these values at Yale Law School; | ask every
member of my faculty to do the same on the first day of class. We model our
values by supporting co-teaching across divides, with Ross Douthat teaching
alongside Sam Moyn and Steven Calabresi teaching with his friend Akhil Amar. Our
faculty has modeled these values by bringing in scholars like Keith Whittington

and Garrett West. We focus on these values in admissions. We ask students
applying to the school to tell us about a moment when they changed their mind
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or learned from someone else. We have dramatically increased the number of
veterans — who know better than anyone how to work across differences — from
1 percent to 10 percent of this year’s 1L class. Six years ago, early in my deanship,
we started the Rosenkranz Originalism Conference with the help of Nick
Rosenkranz. Since 2019, our Free Exercise Clinic has led the way in defending the
religious rights of politically vulnerable religious minorities. I'm indebted to
Professor Kate Stith, who started this clinic and runs it today. In 2022, we created
a visiting chair and lecture designed to bring in faculty from a wide range of
perspectives. The Doyle-Winter chair has been held by Orin Kerr of Stanford; Kevin
Worthen, the former President of BYU; and Sai Prakash of Virginia. Building on a
dean’s lecture series that | began before COVID hit, in 2023, we launched the
Ronnie F. Heyman Crossing Divides Program, which regularly reinforces the
expectations we have for our students — that they will have not just
conversations across divides, but friendships across divides. Judge Ho himself was
an honored guest at one such event in 2023.

Now you’ll notice that none of these solutions involves band-aid work — a
statement here, an event there. These efforts have constituted much of the work
of the School since I've been dean. And they are all structural solutions, built into
the bones of this institution because this is the work of decades, not moments.
I’m delighted that Keith’s new center will now play a central role in this broad-
gauged institutional effort to combat the worst excesses of our politics and
preserve the finest values of our profession and our university. The ability to
guestion everything is central to our mission as scholars and lawyers — and it is
precisely what Keith’s center will work so hard to protect. We owe enormous
thanks to Keith for pursuing this vital work. Please join me in thanking him.

Finally, I'll close by noting how honored we are to have President Maurie Mclnnis
with us this afternoon. It is remarkable that she took time from her extraordinarily
busy calendar to be here today, and it’s a testament to her commitment to these
important values that she has joined us to say a few words of welcome.
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