
 

UNITED STATES COURT OF APPEALS 
FOR VETERANS CLAIMS 

__________________________________ 
 ) 
CARMEN CARDONA, ) 

) 
 Claimant-Appellant, ) 

) 
v. )  Vet. App. No. 11-3083 

 ) 
ERIC K. SHINSEKI, ) 
Secretary of Veterans Affairs, ) 
  ) 
 Respondent-Appellee, ) 
  ) 
and  ) 
  ) 
BIPARTISAN LEGAL ADVISORY ) 
GROUP OF THE U.S. HOUSE OF ) 
REPRESENTATIVES, ) 
  ) 
 Intervenor-Appellee. ) 
  ) 
 

REPLY IN SUPPORT OF MOTION OF THE BIPARTISAN LEGAL 
ADVISORY GROUP OF THE U.S. HOUSE OF REPRESENTATIVES 

FOR ACCESS TO THE RECORD BEFORE THE AGENCY 

 

Of Counsel: 
 
Kerry W. Kircher, General Counsel 
William Pittard, Deputy General Counsel 
Christine Davenport, Senior Ass’t Counsel 
Todd B. Tatelman, Assistant Counsel 
Mary Beth Walker, Assistant Counsel 
OFFICE OF GENERAL COUNSEL, 
U.S. HOUSE OF REPRESENTATIVES 
219 Cannon House Office Building 
Washington, D.C.  20515 
Telephone: (202) 225-9700 
Facsimile: (202) 226-1360 
 

July 13, 2012 

Paul D. Clement 
H. Christopher Bartolomucci 
Conor B. Dugan 
Nicholas J. Nelson 
BANCROFT PLLC 
1919 M Street, N.W., Suite 470 
Washington, D.C.  20036 
Telephone: (202) 234-0090 
Facsimile: (202) 234-2806 
 
Counsel for Intervenor-Appellee the 
Bipartisan Legal Advisory Group of the 
U.S. House of Representatives 
 



1 

 

Neither claimant-appellant Carmen Cardona nor respondent-appellee Erik K. 

Shinseki (“Secretary”) has any response to the citation by the Bipartisan Legal Advisory 

Group of the U.S. House of Representatives (“House”) to this Court’s plain language rule: 

Access of Parties or Representatives to Original Record.  After a 
Notice of Appeal has been filed [i.e., now], the Secretary shall permit a 
party [e.g., the House] or a representative of a party [e.g., the House 
Office of General Counsel] to inspect and to copy, subject to 
reasonable regulation by the Secretary, any original material in the 
record before the agency [(“RBA”)] that is not subject to a protective 
order [i.e., the entirety of the RBA in this case]. 

Vet. App. R. 10(d) (emphasis added); see Mot. of [House] for Access . . . . at 6, 9 (June 

26, 2012) (“Motion for Access”).  Indeed, neither Ms. Cardona nor the Secretary even 

cites that provision. 

Rather, Ms. Cardona and the Secretary make the extraordinary suggestion that the 

House should satisfy itself with access to the Record of Proceedings (“ROP”).  See 

Sec’y’s Resp. to Mot. of [House] for Access . . . . at 6-7 (June 29, 2012) (“Secretary 

Response”); Appellant’s . . . Opp’n to [House]’s Mot. for Access . . . . at 1-3 (July 3, 

2012) (“Cardona Opposition”).  The ROP consists of (i) the decision of the Board of 

Veterans’ Appeals, (ii) additional RBA materials identified as relevant by the Secretary, 

and (iii) “any document from the [RBA] cited in a brief” (i.e., here, only documents 

identified by Ms. Cardona or the Secretary, as they are the only parties presently with 

access to the RBA).  Vet. App. R. 28.1(a)(1). 

In other words, Ms. Cardona and the Secretary propose that, notwithstanding this 

Court’s Rule 10(d) to the contrary, the House should defend the two federal statutes at 

issue here, not on the basis of the actual record, but on the basis only of those materials 

selected by the parties attacking the constitutionality of those statutes.  This is 

Kafkaesque indeed:  The Secretary abandons his constitutional duty to defend two federal 

statutes, aligns himself with Ms. Cardona in affirmatively attacking those statutes, joins 
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Ms. Cardona in refusing to provide the House access to the record on which he and she 

ask this Court to declare unconstitutional two Acts of Congress, and then extends with 

Ms. Cardona the purported olive branch of allowing the House to view only those 

documents they have cherry-picked from the RBA to support their attack on the statutes’ 

constitutionality.  That is not how our justice system operates. 

I. The Secretary’s Response. 

The Secretary argues that (a) the Privacy Act, 5 U.S.C. § 552a, and (b) 38 U.S.C. § 

5701 (“Section 5701”) excuse his refusal to comply with this Court’s Rule 10(d).  See 

Sec’y Resp. at 2-7.  At the same time, the Secretary concedes that both of these 

provisions would give way to an order of this Court.  See id. at 2 (“[I]t is the Secretary’s 

position that, in accordance with both the Privacy Act and [S]ection 5701, disclosure of 

the RBA to [the House] is permitted only upon direct order of the Court.”); accord id. at 

7.  The Secretary’s excuses for non-compliance with Rule 10(d) are without merit, but he 

is correct that an order of this Court would overcome either excuse. 

A. The Privacy Act Does Not Excuse the Refusal to Produce the RBA. 

The Secretary argues that the Privacy Act bars his disclosure of the RBA, absent a 

court order, because (1) the House is not “either House of Congress” for purposes of the 

Privacy Act, 5 U.S.C. § 552a(b)(9), and (2) the “routine use[s]” of the RBA do not 

include service as the record from which parties draw in litigation before this Court, 5 

U.S.C. § 552a(b)(3).  See Sec’y Resp. at 2-5.  To state these arguments is to reject them. 

The House is a “House of Congress.”  It is for the House, and the House alone, to 

determine how it will appear in litigation.  For decades, the House has designated the 

Bipartisan Legal Advisory Group as its means for doing so.  See Mot. of [House] for 

Leave to Intervene at 2 n.2 (May 21, 2012) (noting history); id. at 8 & nn.5-6 (same).1 

                                                 
1  This is not extraordinary:  Just as any organization might entrust its board of 

directors or other leadership with authority to engage in litigation on behalf of the 
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The Group is a creature of the House of Representatives and its Rules; it exists for 

the purpose of assisting the Speaker in providing direction to the House Office of General 

Counsel, which Office litigates on behalf of the House.  See Rule II.8, Rules of the House 

of Representatives, 112th Cong. (2011) (“The Office of the General Counsel shall 

function pursuant to the direction of the Speaker, who shall consult with a Bipartisan 

Legal Advisory Group, which shall include the majority and minority leaderships.”), 

attached as Ex. A; cf. 2 U.S.C. § 130f(a).  Rule II.8, like the other rules of the House, was 

adopted pursuant to the Rulemaking Clause of the Constitution, see U.S. Const. art. I, § 5, 

cl. 2, which is a “broad grant of authority,” Consumer’s Union of U.S. v. Periodical 

Correspondent’s Ass’n, 515 F.2d 1341, 1343 (D.C. Cir. 1975), that sits “[a]t the very core 

of our constitutional separation of powers,” Walker v. Jones, 733 F.2d 923, 938 (D.C. 

Cir. 1984) (MacKinnon, J., concurring in part and dissenting in part).  The Supreme 

Court has made perfectly clear that while House Rules may not ignore constitutional 

restraints or violate fundamental rights, they otherwise are “absolute and beyond the 

challenge of any other body or tribunal.”  United States v. Ballin, 144 U.S. 1, 5 (1892). 

It follows, therefore, that determining how to interpret and apply Rule II.8 is an 

internal matter for the House, and the House alone.  Neither the Secretary nor Ms. 

Cardona (nor this Court nor any other Court) has the authority to second-guess the 

House’s determination of the means by which it will advocate its institutional interests in 

litigation.2  In short, where, as here, the House appears in litigation through the Bipartisan 

                                                                                                                                                             
organization, so too has the House directed that the Group do so on its behalf. 

2  See also, e.g., Zivotofsky v. Clinton, 132 S. Ct. 1421, 1433 (2012) (Sotomayor, 
J., concurring in part and in judgment) (“Because of the respect due to a coequal and 
independent department . . . , courts properly resist calls to question the good faith with 
which another branch attests to the authenticity of its internal acts.”); U.S. v. Munoz-
Flores, 495 U.S. 385, 409-10 (1990) (Scalia, J., concurring in judgment) (“Mutual regard 
between the coordinate branches, and the interest of certainty, both demand that official 
representations regarding . . . matters of internal process be accepted at face value.”). 



4 

 

Legal Advisory Group, it does not abandon its constitutional or statutory status as a 

“House of Congress.”  U.S. Const. art. I, § 1; 5 U.S.C. § 552a(b)(9). 

“Routine Use” of the RBA.  The Secretary is equally mistaken in arguing that the 

review of the RBA by parties to litigation before this Court is something other than a 

“routine use” of that compilation of documents.  See Sec’y Resp. at 3-5 (misapplying 5 

U.S.C. § 552a(b)(3), under which Privacy Act limitations on agency disclosures not 

applicable to those “for a routine use as defined in subsection (a)(7) of this section and 

described under subsection (e)(4)(D) of this section”).  The Secretary apparently 

concedes that use of the RBA by the House falls within the Act’s broad subsection (a)(7) 

definition of “routine use”:  “The term ‘routine use’ means, with respect to the disclosure 

of a record, the use of such record for a purpose which is compatible with the purpose for 

which it was collected.”  See Sec’y Resp. at 3 (quoting 5 U.S.C. § 552a(a)(7)). 

The Secretary complains, however, that the Department of Veterans Affairs’ 

publication, pursuant to the Privacy Act’s subsection (e)(4)(D) requirement, of a 

description of the routine uses of its records does not include “disclosures to Congress 

under these circumstances.”  Sec’y Resp. at 3.  The Secretary is wrong.  In fact, the 

Department’s own regulations list as a “routine use[]” of its records the following: 

VA, on its on [sic] initiative, may disclose records in this system of 
records in legal proceedings before a court or administrative body 
after determining that the disclosure of records to the court or 
administrative body is a use of the information contained in the records 
that is compatible with the purpose for which VA collected the records. 

Privacy Act of 1974, 74 Fed. Reg. 29275, 29281 (June 19, 2009) (emphasis added).  One 

prominent example of this routine use:  This Court’s Rule 10(d), quoted supra p. 1, 

requiring provision of the RBA to any “party” to the relevant litigation. 

B. 38 U.S.C. § 5701 Does Not Excuse the Refusal to Produce the RBA. 

The Secretary next argues that Section 5701 excuses his refusal to provide the 
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RBA, until this Court issues an order so requiring.  See Sec’y Resp. at 5-7.  The Secretary 

quotes extensively from subpart (a) of that section, but it is subpart (b) that expressly 

authorizes him, notwithstanding the obligations imposed by subpart (a), to disclose 

records “in any suit or other judicial proceeding when in the judgment of the Secretary 

such disclosure is deemed necessary and proper.”  38 U.S.C. § 5701(b)(5).3 

Here, disclosure of the RBA to the House not only is “necessary and proper,” id., 

it is mandated by this Court’s rules, see Vet. App. R. 10(d) (quoted supra p. 1; requiring 

disclosure of RBA to parties).  Without access to the underlying record, the House cannot 

effectively defend the two federal statutes at issue here—which would leave no one to do 

so, given the Department’s abandonment of its duty to do so.  See, e.g., Mot. for Access 

at 4-5 (explaining, as examples only, need for certain documents). 

The Secretary argues in response only that the RBA may contain documents 

“unrelated to the particular claim on appeal.”  Sec’y Resp. at 6 (attempting to limit 

disclosure of RBA to “only those records relevant [as determined by the Secretary and 

Ms. Cardona] to the particular claim on appeal”).  That may or may not be, but it 

decidedly is not the Secretary’s (or Ms. Cardona’s) prerogative to determine which 

documents are and are not relevant to the House’s defense of the statutes.  The House 

must review those documents to determine which documents support its arguments and, 

indeed, which arguments to advance.  Our system of justice is adversarial for good reason:  

That is the best method to uncover the strengths and weaknesses of particular claims.4 

                                                 
3  See also, e.g., 38 U.S.C. § 5701(b)(2) (mandating disclosure “[w]hen required 

by process of a United States court to be produced in any suit or proceeding therein 
pending”); id. § 5701(c)(3) (authorizing disclosure, even to public at large, “if the 
Secretary determines that the public interest warrants or requires such publication”); id. § 
5701(d) (authorizing additional disclosures “as a matter of discretion”); id. § 5701(e) 
(same, where disclosure “would serve a useful purpose”). 

4  In the midst of his argument regarding Section 5701, the Secretary reveals his 
fundamental misunderstanding of the role of the House in this litigation:  “The Court’s 
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C. The Secretary Is Correct that an Order of this Court Would Overcome 
Any Issue Under the Privacy Act or 38 U.S.C. § 5701. 

While, as discussed above, the Secretary’s excuses for not timely producing the 

RBA are meritless, he is correct that an order of this Court would moot any such 

concerns.  The Privacy Act expressly provides that disclosure always is appropriate 

“pursuant to the order of a court of competent jurisdiction.”  5 U.S.C. § 552a(b)(11); see 

also 38 U.S.C. § 5701(b)(2) (similar for purposes of Section 5701).  On this issue, Ms. 

Cardona parts ways with the Secretary.  She is wrong, as explained in the next section. 

II. Ms. Cardona’s Opposition. 

Ms. Cardona’s arguments are wrong on the law and, often, entirely irrelevant to 

her own refusal to produce the RBA.5 

A. Most of Ms. Cardona’s Arguments, in Addition to Being Wrong as a 
Matter of Law, Have No Relevance to Her Failure to Produce the RBA. 

Ms. Cardona advances a number of arguments that are not relevant to her refusal 

to produce the RBA.  Most prominently, she expends several pages (i) adopting the 

Secretary’s Privacy Act and Section 5701 arguments and, indeed, (ii) attempting to do 

him one better by arguing that this Court “is not a ‘court a competent jurisdiction’ for 

Privacy Act purposes.”  Cardona Opp’n at 6-9 (quoting 5 U.S.C. § 552a(b)(11); emphasis 

omitted).6  But those statutes, if they apply here at all (which they do not, as discussed 
                                                                                                                                                             
rules do not require (or even appear to contemplate) service of the RBA upon a third 
party such as the [House].”  Sec’y Resp. at 5.  The House is not a “third party,” id., but, 
rather, is a full party to this litigation (in the same way it has served as a full party to 
every other litigation in which it has sought to intervene).  See Judge’s Stamp Order . . . . 
(May 23, 2012) (approving unopposed motion for House to participate as “party-
appellee” to this action); Mot. for Access at 7-8 (noting role as party rather than amicus). 

5  Nor is there any burden on Ms. Cardona in producing the RBA:  She 
acknowledges in her opposition that the RBA consists of fewer than “1500 pages”—i.e., 
less than half a Bankers Box of documents.  See Cardona Opp’n at 1. 

6  It is unclear whether Ms. Cardona, unlike the Secretary, argues that this Court is 
incompetent to issue an order overcoming any Section 5701 prohibition.  Cf. Cardona 
Opp’n at 9.  Whether or not Ms. Cardona argues that position, it is without merit.  See, 
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above), apply only to the Secretary.  See 5 U.S.C. § 552a(b) (“No agency shall disclose . . . 

unless . . . .”); 38 U.S.C. § 5701(a) (pertaining only to records “in the possession of the 

Department”).  They provide no defense for Ms. Cardona’s refusal to provide the RBA. 

Moreover, insofar as Ms. Cardona’s enthusiasm for the Secretary’s defenses takes 

her beyond those defenses to the point of arguing that this Court “is not a ‘court a 

competent jurisdiction’ for Privacy Act purposes,” Cardona Opp’n at 6 (quoting 5 U.S.C. 

§ 552a(b)(11); emphasis omitted), she cites no relevant authority,7 and this Court in fact 

already has held to the contrary:  “We conclude that th[is] Court is a ‘court of competent 

jurisdiction’ under 5 U.S.C. § 552a(b)(11) [i.e., the precise Privacy Act provision at issue 

here].”  In re Mot. for a Standing Order, 1 Vet. App. 555, 560 (1990).8 

Accordingly, nothing supports Ms. Cardona’s extraordinary suggestion that, 

                                                                                                                                                             
e.g., 38 U.S.C. § 5701(b)(2), (3); Vet App. R. 10(d). 

7  Ms. Cardona’s cases state only that federal district courts are the proper forum 
for affirmative civil claims for Privacy Act violations, as authorized under 5 U.S.C. § 
552a(g), rather than for any argument touching on the Privacy Act.  See Parker v. United 
States, 280 F. App’x 957, 958 (Fed. Cir. 2008) (“claim” under 5 U.S.C. § 552(g)(1) 
belongs in federal district court); Apollo v. Principi, No. 03-1499, 2003 WL 22438438, at 
*2 (Ct. Vet. App. Oct. 6, 2003) (“claim” under 5 U.S.C. § 552a(g)(4) might be 
appropriate in federal district court); Treece v. United States, 96 Fed. Cl. 226, 232 (Fed. 
Cl. 2010) (“claims” under 5 U.S.C. § 552a(g)(1) belong in federal district court); 
Addington v. United States, 94 Fed. Cl. 779, 784 (Fed. Cl. 2010) (“claims” under 5 
U.S.C. § 552a(g)(1) belong in federal district court).  Here, self-evidently, no party is 
advancing an affirmative claim for a Privacy Act violation.  Ms. Cardona’s last citation is 
not to an opinion of this Court but—without identifying it as such—to a dissent, see 
Cardona Opp’n at 6 (citing to “Am. Legion v. Nicholson, 21 Vet. App. 1, 12 (2007)”), and 
only for the unremarkable proposition that “[t]his Court, like all Federal courts, is a court 
of limited jurisdiction.”  Am. Legion, 21 Vet. App. at 12 (Schoelen, J., dissenting). 

8  Ms. Cardona was aware of this Court’s decision in Standing Order at the time 
she advanced her “not ‘a court of competent jurisdiction’” argument—indeed, she even 
cited it with apparent approval immediately before making that argument.  Cardona 
Opp’n at 6 (quoting 5 U.S.C. § 552a(b)(11); emphasis omitted).  The House is at a loss to 
harmonize Ms. Cardona’s advancement of that argument with her knowledge of this 
Court’s decision in Standing Order. 
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should the Secretary prevail in suggesting that the House is not a “House of Congress” 

(as he should not), and that review of the RBA by the parties to litigation before this 

Court is not a “routine use” of that compilation of documents (as he also should not), this 

case would need to be stayed while the House pursued satellite litigation in federal 

district court to obtain access to the RBA.  There is no need for such a wasteful exercise 

where this Court is perfectly competent to order compliance with its rule requiring 

disclosure of the RBA to any “party or a representative of a party” to litigation before this 

Court.  Vet. App. R. 10(d).  Indeed, the notion that this Court may not determine whether 

a federal statute, raised as a defense by a party for its failure to comply with this Court’s 

rules, is properly raised is foolish on its face. 

Ms. Cardona makes a final argument that is not relevant to her refusal to produce 

the RBA:  the Department’s HIPAA Privacy Rule (“Rule”), 45 C.F.R. §§ 160.101-552, 

164.102-106, 164.500-534 (2012).  See Cardona Opp’n at 9-10.  But, just as with the 

Privacy Act and Section 5701, the Rule provides no excuse for Ms. Cardona’s failure to 

produce the RBA, in that any limitations imposed by the Rule would apply, at most, only 

to the Secretary.  See, e.g., 45 C.F.R. § 164.502(a) (“covered entity” obligation, if any); 

id. § 164.500(a) (same); id. § 160.103 (defining “covered entity” for relevant subchapter 

as limited to “health plan[s],” “health care clearinghouse[s],” and certain “health care 

provider[s]”).  And, with good reason, the Secretary himself does not invoke the Rule:  

“[The Veterans Benefits Administration], with the possible exception of [the] Vocational 

Rehabilitation and Employment Service [apparently not applicable here], . . . is not subject 

to the HIPAA Privacy Rule.”  Dep’t Mem. at 5 (Mar. 17, 2003), attached as Ex. B).9 

                                                 
9  Even if the Rule provided the Secretary with any excuse to withhold the RBA 

(which it does not), that excuse would be obviated by an order of this Court.  See 45 
C.F.R. § 164.512(e) (“A covered entity may disclose protected health information in the 
course of any . . . proceeding . . . [i]n response to an order of a court or administrative 
tribunal . . . .”). 
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B. To the Extent Ms. Cardona’s Arguments Are Relevant to Her Refusal 
to Produce the RBA, They Misstate the Law. 

Finally, Ms. Cardona argues that the House does not need the RBA because “[t]his 

Court’s jurisdiction is limited to review of ‘finding[s] of material fact adverse to the 

claimant.’”  Cardona Opp’n at 4 (quoting 38 U.S.C. § 7261(a)(4); brackets and emphasis 

in original).  That is not the law:  While the quoted subsection indeed provides for this 

Court’s review of findings of material fact adverse to the claimant, the immediately 

preceding subsection provides for this Court’s review of all other “findings”: 

[This Court], to the extent necessary to its decision and when 
presented, shall— . . . hold unlawful and set aside decisions, findings 
(other than those described in clause (4) of this subsection [i.e., 
findings other than those adverse to the claimant]), [and] 
conclusions . . . issued or adopted by . . . the Board of Veterans’ 
Appeals . . . found to be— . . . arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law . . . . 

38 U.S.C. § 7261(a)(3) (emphasis added); see also, e.g., Holmes Grp., Inc. v. Vornado 

Air Circulation Sys., Inc., 535 U.S. 826, 833 (2002) (plain language of statute controls). 

Ms. Cardona cites two authorities, neither of which overcomes the plain statutory 

language.  Webster v. Derwinski, 1 Vet. App. 155 (1991), is cited without explanation, 

and the House cannot discern any relevance of that decision to this Court’s power to 

review factual findings favorable to a claimant.  Ms. Cardona also cites Cantu v. Principi, 

18 Vet. App. 92 (2004), which in turn cites Roberson v. Principi, 17 Vet. App. 135 

(2003) (per curiam), for the proposition that this Court “is without authority, under 38 

U.S.C. § 7261(a)(4), to reverse findings of fact that are beneficial to claimants.”  18 Vet. 

App. at 100 (emphasis added).  The Cantu Court did not address subsection (a)(3) and 

commented on subsection (a)(4) only in dicta and only in reciting certain findings as to 

which there was “no dispute” among the parties on appeal.  Id.10  Given the plain 

                                                 
10  Roberson likewise discussed only subsection (a)(4), apparently without 

awareness of subsection (a)(3), which it never acknowledged.  See 17 Vet. App. at 138-48. 
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statutory language of subsection (a)(3), neither Cantu nor Roberson constitute good 

authority for any limitation on this Court’s ability to review, under the appropriate 

standard, all “findings” of the Board of Veterans’ Appeals. 

Finally and in any event, this Court is required to satisfy itself as to its subject 

matter jurisdiction, including Ms. Cardona’s standing.  See, e.g., Hyatt v. Peake, 22 Vet. 

App. 211, 213 (2008) (“This Court, although an Article I court created by statute, has 

adopted the jurisdictional restrictions of the Article III case or controversy rubric.  To 

satisfy the irreducible constitutional minimum of standing, a litigant . . . . must have 

suffered an injury in fact that is both concrete and particularized . . . .” (quotation marks 

and citation omitted)), aff’d sub nom. Hyatt v. Shinseki, 566 F.3d 1364 (Fed. Cir. 2009).  

Indeed, if anything, courts must take particular care in ensuring that where, as here, a 

claimant seeks to invalidate multiple federal statutes in her quest for additional benefits, it 

has jurisdiction to entertain those claims.  See, e.g., Bucklinger v. Brown, 5 Vet. App. 

435, 441 (1993) (“It is ‘a fundamental and long-standing principle of judicial restraint 

that courts avoid reaching constitutional questions in advance of the necessity of deciding 

them.’” (quoting Lyng v. Nw. Indian Cemetery Protective Ass’n, 485 U.S. 439, 445 

(1988); brackets and ellipsis omitted).11  Accordingly, the House must have access to the 

RBA to enable it to raise issues, if any, that go to this Court’s jurisdiction. 

CONCLUSION 

For all the foregoing reasons and for all the reasons stated in the Motion for 

Access, this Court should order Ms. Cardona and/or the Secretary to produce the RBA. 

                                                 
11  Ms. Cardona’s footnote 2 reveals her own misunderstanding of the role of the 

House in this litigation:  “[The House] has intervened on behalf of the Secretary . . . .”  
Cardona Opp’n. at 4 n.2.  The House has not intervened on the Secretary’s behalf.  The 
Secretary retains each of his preexisting obligations, no matter his abandonment of one of 
them, namely, the duty to defend federal statutes.  The House appears here to defend the 
federal statutes at issue only as a result of the Executive Branch’s extraordinary decision 
to abandon its duty to do so. 
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RULES OF THE2 

may, in consultation with the Minority 
Leader— 

(1) postpone the time for recon-
vening within the limits of clause 4, 
section 5, article I of the Constitu-
tion and notify Members accordingly; 
or 

(2) reconvene the House before the 
time previously appointed solely to 
declare the House in recess within 
the limits of clause 4, section 5, arti-
cle I of the Constitution and notify 
Members accordingly. 
(d) The Speaker may convene the 

House in a place at the seat of govern-
ment other than the Hall of the House 
whenever, in the opinion of the Speak-
er, the public interest shall warrant it. 

RULE II 
OTHER OFFICERS AND OFFICIALS 

Elections 

1. There shall be elected at the com-
mencement of each Congress, to con-
tinue in office until their successors 
are chosen and qualified, a Clerk, a 
Sergeant-at-Arms, a Chief Administra-
tive Officer, and a Chaplain. Each of 
these officers shall take an oath to sup-
port the Constitution of the United 
States, and for the true and faithful ex-
ercise of the duties of the office to the 
best of the knowledge and ability of 
the officer, and to keep the secrets of 
the House. Each of these officers shall 
appoint all of the employees of the de-
partment concerned provided for by 
law. The Clerk, Sergeant-at-Arms, and 
Chief Administrative Officer may be 
removed by the House or by the Speak-
er. 
Clerk 

2. (a) At the commencement of the 
first session of each Congress, the 
Clerk shall call the Members, Dele-
gates, and Resident Commissioner to 
order and proceed to record their pres-
ence by States in alphabetical order, 
either by call of the roll or by use of 
the electronic voting system. Pending 
the election of a Speaker or Speaker 
pro tempore, the Clerk shall preserve 
order and decorum and decide all ques-
tions of order, subject to appeal by a 
Member, Delegate, or Resident Com-
missioner. 

(b) At the commencement of every 
regular session of Congress, the Clerk 
shall make and cause to be delivered to 
each Member, Delegate, and the Resi-
dent Commissioner a list of the reports 
that any officer or Department is re-
quired to make to Congress, citing the 
law or resolution in which the require-
ment may be contained and placing 
under the name of each officer the list 
of reports required to be made by such 
officer. 

(c) The Clerk shall— 
(1) note all questions of order, with 

the decisions thereon, the record of 
which shall be appended to the Jour-
nal of each session; 

(2) enter on the Journal the hour at 
which the House adjourns; 

(3) complete the distribution of the 
Journal to Members, Delegates, and 

the Resident Commissioner, together 
with an accurate and complete index, 
as soon as possible after the close of 
a session; and 

(4) send a copy of the Journal to 
the executive of and to each branch 
of the legislature of every State as 
may be requested by such State offi-
cials. 
(d)(1) The Clerk shall attest and affix 

the seal of the House to all writs, war-
rants, and subpoenas issued by order of 
the House and certify the passage of all 
bills and joint resolutions. 

(2) The Clerk shall examine all bills, 
amendments, and joint resolutions 
after passage by the House and, in co-
operation with the Senate, examine all 
bills and joint resolutions that have 
passed both Houses to see that they are 
correctly enrolled and forthwith 
present those bills and joint resolu-
tions that originated in the House to 
the President in person after their sig-
nature by the Speaker and the Presi-
dent of the Senate, and report to the 
House the fact and date of their pre-
sentment. 

(e) The Clerk shall cause the cal-
endars of the House to be distributed 
each legislative day. 

(f) The Clerk shall— 
(1) retain in the library at the Of-

fice of the Clerk for the use of the 
Members, Delegates, Resident Com-
missioner, and officers of the House, 
and not to be withdrawn therefrom, 
two copies of all the books and print-
ed documents deposited there; and 

(2) deliver to any Member, Dele-
gate, or the Resident Commissioner 
an extra copy of each document re-
quested by that Member, Delegate, or 
Resident Commissioner that has been 
printed by order of either House of 
Congress in any Congress in which 
the Member, Delegate, or Resident 
Commissioner served. 
(g) The Clerk shall provide for the 

temporary absence or disability of the 
Clerk by designating an official in the 
Office of the Clerk to sign all papers 
that may require the official signature 
of the Clerk and to perform all other 
official acts that the Clerk may be re-
quired to perform under the rules and 
practices of the House, except such of-
ficial acts as are provided for by stat-
ute. Official acts performed by the des-
ignated official shall be under the 
name of the Clerk. The designation 
shall be in writing and shall be laid be-
fore the House and entered on the 
Journal. 

(h) The Clerk may receive messages 
from the President and from the Sen-
ate at any time when the House is in 
recess or adjournment. 

(i)(1) The Clerk shall supervise the 
staff and manage the office of a Mem-
ber, Delegate, or Resident Commis-
sioner who has died, resigned, or been 
expelled until a successor is elected. 
The Clerk shall perform similar duties 
in the event that a vacancy is declared 
by the House in any congressional dis-
trict because of the incapacity of the 
person representing such district or 

other reason. When acting as a super-
visory authority over such staff, the 
Clerk shall have authority to termi-
nate employees and, with the approval 
of the Committee on House Adminis-
tration, may appoint such staff as is 
required to operate the office until a 
successor is elected. 

(2) For 60 days following the death of 
a former Speaker, the Clerk shall 
maintain on the House payroll, and 
shall supervise in the same manner, 
staff appointed under House Resolution 
1238, Ninety-first Congress (as enacted 
into permanent law by chapter VIII of 
the Supplemental Appropriations Act, 
1971) (2 U.S.C. 31b–5). 

(j) In addition to any other reports 
required by the Speaker or the Com-
mittee on House Administration, the 
Clerk shall report to the Committee on 
House Administration not later than 45 
days following the close of each semi-
annual period ending on June 30 or on 
December 31 on the financial and oper-
ational status of each function under 
the jurisdiction of the Clerk. Each re-
port shall include financial statements 
and a description or explanation of cur-
rent operations, the implementation of 
new policies and procedures, and future 
plans for each function. 

(k) The Clerk shall fully cooperate 
with the appropriate offices and per-
sons in the performance of reviews and 
audits of financial records and admin-
istrative operations. 
Sergeant-at-Arms 

3. (a) The Sergeant-at-Arms shall at-
tend the House during its sittings and 
maintain order under the direction of 
the Speaker or other presiding officer. 
The Sergeant-at-Arms shall execute 
the commands of the House, and all 
processes issued by authority thereof, 
directed to the Sergeant-at-Arms by 
the Speaker. 

(b) The symbol of the Office of the 
Sergeant-at-Arms shall be the mace, 
which shall be borne by the Sergeant- 
at-Arms while enforcing order on the 
floor. 

(c) The Sergeant-at-Arms shall en-
force strictly the rules relating to the 
privileges of the Hall of the House and 
be responsible to the House for the offi-
cial conduct of employees of the Office 
of the Sergeant-at-Arms. 

(d) The Sergeant-at-Arms may not 
allow a person to enter the room over 
the Hall of the House during its 
sittings and, from 15 minutes before 
the hour of the meeting of the House 
each day until 10 minutes after ad-
journment, shall see that the floor is 
cleared of all persons except those priv-
ileged to remain. 

(e) In addition to any other reports 
required by the Speaker or the Com-
mittee on House Administration, the 
Sergeant-at-Arms shall report to the 
Committee on House Administration 
not later than 45 days following the 
close of each semiannual period ending 
on June 30 or on December 31 on the fi-
nancial and operational status of each 
function under the jurisdiction of the 
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Sergeant-at-Arms. Each report shall 
include financial statements and a de-
scription or explanation of current op-
erations, the implementation of new 
policies and procedures, and future 
plans for each function. 

(f) The Sergeant-at-Arms shall fully 
cooperate with the appropriate offices 
and persons in the performance of re-
views and audits of financial records 
and administrative operations. 
Chief Administrative Officer 

4. (a) The Chief Administrative Offi-
cer shall have operational and finan-
cial responsibility for functions as as-
signed by the Committee on House Ad-
ministration and shall be subject to 
the oversight of the Committee on 
House Administration. 

(b) In addition to any other reports 
required by the Committee on House 
Administration, the Chief Administra-
tive Officer shall report to the Com-
mittee on House Administration not 
later than 45 days following the close 
of each semiannual period ending on 
June 30 or December 31 on the financial 
and operational status of each function 
under the jurisdiction of the Chief Ad-
ministrative Officer. Each report shall 
include financial statements and a de-
scription or explanation of current op-
erations, the implementation of new 
policies and procedures, and future 
plans for each function. 

(c) The Chief Administrative Officer 
shall fully cooperate with the appro-
priate offices and persons in the per-
formance of reviews and audits of fi-
nancial records and administrative op-
erations. 
Chaplain 

5. The Chaplain shall offer a prayer 
at the commencement of each day’s 
sitting of the House. 
Office of Inspector General 

6. (a) There is established an Office of 
Inspector General. 

(b) The Inspector General shall be ap-
pointed for a Congress by the Speaker, 
the Majority Leader, and the Minority 
Leader, acting jointly. 

(c) Subject to the policy direction 
and oversight of the Committee on 
House Administration, the Inspector 
General shall only— 

(1) provide audit, investigative, and 
advisory services to the House and 
joint entities in a manner consistent 
with government-wide standards; 

(2) inform the officers or other offi-
cials who are the subject of an audit 
of the results of that audit and sug-
gesting appropriate curative actions; 

(3) simultaneously notify the 
Speaker, the Majority Leader, the 
Minority Leader, and the chair and 
ranking minority member of the 
Committee on House Administration 
in the case of any financial irregu-
larity discovered in the course of car-
rying out responsibilities under this 
clause; 

(4) simultaneously submit to the 
Speaker, the Majority Leader, the 
Minority Leader, and the chair and 

ranking minority member of the 
Committee on House Administration 
a report of each audit conducted 
under this clause; and 

(5) report to the Committee on Eth-
ics information involving possible 
violations by a Member, Delegate, 
Resident Commissioner, officer, or 
employee of the House of any rule of 
the House or of any law applicable to 
the performance of official duties or 
the discharge of official responsibil-
ities that may require referral to the 
appropriate Federal or State authori-
ties under clause 3(a)(3) of rule XI. 

Office of the Historian 

7. There is established an Office of 
the Historian of the House of Rep-
resentatives. The Speaker shall ap-
point and set the annual rate of pay for 
employees of the Office of the Histo-
rian. 

Office of General Counsel 

8. There is established an Office of 
General Counsel for the purpose of pro-
viding legal assistance and representa-
tion to the House. Legal assistance and 
representation shall be provided with-
out regard to political affiliation. The 
Office of General Counsel shall func-
tion pursuant to the direction of the 
Speaker, who shall consult with a Bi-
partisan Legal Advisory Group, which 
shall include the majority and minor-
ity leaderships. The Speaker shall ap-
point and set the annual rate of pay for 
employees of the Office of General 
Counsel. 

RULE III 

THE MEMBERS, DELEGATES, AND 
RESIDENT COMMISSIONER OF PUERTO 

RICO 

Voting 

1. Every Member shall be present 
within the Hall of the House during its 
sittings, unless excused or necessarily 
prevented, and shall vote on each ques-
tion put, unless having a direct per-
sonal or pecuniary interest in the 
event of such question. 

2. (a) A Member may not authorize 
any other person to cast the vote of 
such Member or record the presence of 
such Member in the House or the Com-
mittee of the Whole House on the state 
of the Union. 

(b) No other person may cast a Mem-
ber’s vote or record a Member’s pres-
ence in the House or the Committee of 
the Whole House on the state of the 
Union. 

Delegates and the Resident 
Commissioner 

3. (a) Each Delegate and the Resident 
Commissioner shall be elected to serve 
on standing committees in the same 
manner as Members and shall possess 
in such committees the same powers 
and privileges as the other members of 
the committee. 

(b) The Delegates and the Resident 
Commissioner may be appointed to any 
select committee and to any con-
ference committee. 

RULE IV 
THE HALL OF THE HOUSE 

Use and admittance 

1. The Hall of the House shall be used 
only for the legislative business of the 
House and for caucus and conference 
meetings of its Members, except when 
the House agrees to take part in any 
ceremonies to be observed therein. 

2. (a) Only the following persons shall 
be admitted to the Hall of the House or 
rooms leading thereto: 

(1) Members of Congress, Members- 
elect, and contestants in election 
cases during the pendency of their 
cases on the floor. 

(2) The Delegates and the Resident 
Commissioner. 

(3) The President and Vice Presi-
dent of the United States and their 
private secretaries. 

(4) Justices of the Supreme Court. 
(5) Elected officers and minority 

employees nominated as elected offi-
cers of the House. 

(6) The Parliamentarian. 
(7) Staff of committees when busi-

ness from their committee is under 
consideration, and staff of the respec-
tive party leaderships when so as-
signed with the approval of the 
Speaker. 

(8) Not more than one person from 
the staff of a Member, Delegate, or 
Resident Commissioner when that 
Member, Delegate, or Resident Com-
missioner has an amendment under 
consideration (subject to clause 5). 

(9) The Architect of the Capitol. 
(10) The Librarian of Congress and 

the assistant in charge of the Law Li-
brary. 

(11) The Secretary and Sergeant-at- 
Arms of the Senate. 

(12) Heads of departments. 
(13) Foreign ministers. 
(14) Governors of States. 
(15) Former Members, Delegates, 

and Resident Commissioners; former 
Parliamentarians of the House; and 
former elected officers and minority 
employees nominated as elected offi-
cers of the House (subject to clause 
4). 

(16) One attorney to accompany a 
Member, Delegate, or Resident Com-
missioner who is the respondent in 
an investigation undertaken by the 
Committee on Ethics when a rec-
ommendation of that committee is 
under consideration in the House. 

(17) Such persons as have, by name, 
received the thanks of Congress. 
(b) The Speaker may not entertain a 

unanimous consent request or a motion 
to suspend this clause or clauses 1, 3, 4, 
or 5. 

3. (a) Except as provided in paragraph 
(b), all persons not entitled to the 
privilege of the floor during the session 
shall be excluded at all times from the 
Hall of the House and the cloakrooms. 

(b) Until 15 minutes of the hour of 
the meeting of the House, persons em-
ployed in its service, accredited mem-
bers of the press entitled to admission 
to the press gallery, and other persons 
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