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2.
retroactive or retrospective application -- If not, whether the treatment accorded to
children born abroad to Canadian mother s before February 15, 1977 by the Citizenship
Act offending s. 15(1) -- If so, whether saved by s. 1 -- Canadian Charter of Rights and
Freedoms, ss. 1, 15(1) -- Citizenship Act, RS.C., 1985, c. C-29, ss. 3(1), 4(3), 5(1)(b),
(2)(b), 12(2), (3), 22(1)(b),(d), (2)(b) -- Citizenship Regulations, C.R.C., c. 400, s. 20(1).

The appellant, who was born in 1962 in the United States of a Canadian
mother and an American father, applied for Canadian citizenship and perfected his
application on October 27, 1988. The Citizenship Act provided that personsborn abroad
before February 15, 1977, would be granted citizenship on application if born of a
Canadian father but would be required to undergo a security check and to swear an oath
if born of a Canadian mother. The appellant therefore underwent a security check,
during which the Registrar of Citizenship discovered that he had been charged with
several criminal offences. The Registrar advised that he was prohibited from acquiring

citizenship and his application was rejected.

The appellant applied for an order in the nature of certiorari quashing the
Registrar’ s decision and for an order in the nature of mandamus requiring the Registrar
to grant him citizenship without swearing an oath or being subject to a security check.
The application was dismissed by the Federal Court, Trial Division and an appeal from
that decision to the Federal Court of Appeal was aso dismissed. The appellant was
deported. The appeal raised three issues. (1) whether applying s. 15(1) -- the equality
provision--of the Canadian Charter of Rights and Freedoms involved an illegitimate
retroactive or retrospective application of the Charter; (2) if not, whether the treatment
accorded to children born abroad to Canadian mothers before February 15, 1977 by the
Citizenship Act offends s. 15(1) of the Charter; and (3) if so, whether the impugned

legidlationwassaved by s. 1. Theconstitutional questionsas stated werefound wanting.
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Held: The appea should be allowed.

The Charter doesnot apply retroactively. The Court hasnot adopted arigid
test for determining when aparticular application of the Charter would be retrospective.
Rather, each caseisto beweighed in itsown factual and legal context, with attention to
the nature of the particular Charter right at issue. Not every situation involving events
which took place before the Charter came into force will necessarily involve a
retrospective application of the Charter. Where the fact situation is a status or
characteristic, the enactment is not given retrospective effect when it is applied to
persons or things that acquired that status or characteristic before the enactment, if they
have it when the enactment comes into force; but where the fact situation is an event,
then the enactment would be given retrospective effect if it is applied so asto attach a
new duty, penalty or disability to an event that took place before the enactment. The
guestion is one of characterization: isthe situation really one of going back to redress
an old event which took place before the Charter created the right sought to be
vindicated, or isit simply one of assessing the contemporary application of alaw which

happened to be passed before the Charter came into effect?

Thiscase doesnot involve either aretroactive or aretrospective application
of the Charter. The notion that rights or entitlements crystallize at birth, particularly in
the context of s. 15 of the Charter, suggests that whenever a person born before s. 15
came into effect (April 17, 1985) suffers the discriminatory effects of a piece of

legidlation these effects may be immunized from Charter review. Thisisnot so.

Theappellant’ ssituation shouldinstead be seenintermsof statusor ongoing

condition. His status from birth -- as a person born abroad prior to February 15, 1977
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of a Canadian mother and a non-Canadian father -- isno lessa*“ status’ than being of a
particular skin colour or ethnic or religious background: itisan ongoing state of affairs.
People in the appellant’s condition continue to be denied the automatic right to
citizenship granted to children of Canadian fathers. The presence of adate in a piece of
legidation, whileit may suggest an “event-related” focus rather than a* status-rel ated”
one, cannot alone be determinative. Consideration must still be given to the nature of
the characteristic at issue. A difference exists between characteristics ascribed at birth
(e.g., race) and those based on some action taken later in life (e.g., being a divorced
person). Immutable characteristics arising at birth are generally more likely to be
correctly classified asa* status’ than are characteristics resulting from a choice to take

some action.

In applying s. 15 to questions of status, the critical time is not when the
individual acquiresthe statusin question but when that statusis held against the person
or disentitles the person to a benefit. Here, that moment was when the Registrar
considered and rejected the appellant’ s application. Sincethisoccurred well after s. 15
came into effect, subjecting the appellant’s treatment by the respondent to Charter
scrutiny involves neither retroactive nor retrospective application of the Charter. Had
the appellant applied for citizenship before s. 15 came into effect and been refused, he
could not now come before the Court and ask that s. 15 be applied to that refusal. The
appellant, however, had not engaged the legidation governing his entitlement to
citizenship until his application in 1988. Until he actually made an application for
citizenship, the law set out only what his rightsto citizenship would be if and when he

applied, not what they were.

Several approachesto s. 15 have been advanced in the recent jurisprudence

of this Court. It isnot necessary for the purposes of this appeal to say determinatively
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which of these approachesisthe most appropriate sincetheresult isthe sameno matter

which test is used in the application of s. 15.

The fact that children born abroad of a Canadian mother are required to
undergo a security check and to swear the oath, when those born abroad of a Canadian
father are not required to do so, constitutes a denial of equal benefit of the law
guaranteed by s. 15 of the Charter. Access to the valuable privilege of Canadian
citizenship isrestricted in different degrees depending on the gender of an applicant’s

Canadian parent; sex is one of the enumerated groundsin s. 15.

Thefact that Parliament attempted to remedy theinequity found inthe 1947
legidlation by amending it does not insulate the amended | egislation from further review
under the Charter. Thetrue source of the differential treatment for children born abroad
of Canadian mothers cannot be said to be the 1947 Act, as opposed to the current Act,
becausethe earlier Act doesnot exist anymore. Itisonly the operation of the current Act
and the treatment it accords the appellant because his Canadian parent was his mother
whichisinissue. The current Act, to the extent that it carries on the discrimination of

its predecessor legislation, may itself be reviewed under s. 15.

The appellant is not attempting to raise the infringement of someone else’s
rights for his own benefit. He is the primary target of the sex-based discrimination
mandated by the legislation and possesses the necessary standing to raise it. The
appellant’ smother isimplicated only becausethe extent of hisrightsare made dependent
on the gender of his Canadian parent. Where access to a benefit such as citizenship is
restricted onthebasis of something sointimately connected to and so completely beyond
the control of an applicant asthe gender of hisor her Canadian parent, that applicant may

invoke the protection of s. 15. Permitting s. 15 scrutiny of the treatment of the
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appellant’s citizenship application simply allows the protection against discrimination
guaranteed to him by s. 15 to extend to the full range of the discrimination. Thisis
precisely the“purposive” interpretation of Charter rights mandated by earlier decisions

of this Court.

These reasons do not create a genera doctrine of “discrimination by
association”. Thelink between child and parent is of aparticularly unique and intimate
nature. A child has no choice who hisor her parentsare. Whether this analysis should
extend to situations where the association is voluntary rather than involuntary or where
the characteristic of the parent upon which the differential treatment is based is not an

enumerated or analogous ground are questions for another day.

That the differential treatment of children born abroad with Canadian
mothers as opposed to those with Canadian fathers may be a product of historical
legidlative circumstance, not of discriminatory stereotypical thinking, isnot relevant to
deciding whether or not the impugned provisions are discriminatory. The motivation
behind Parliament’s decision to maintain a discriminatory denial of equal treatment
cannot make the continued denial any lessdiscriminatory. Thislegislation continuesto
suggest that, at least in some cases, men and women are not equally capable of passing

on whatever it takes to be agood Canadian citizen.

Theimpugned legislation was not saved under s. 1 of the Charter. Ensuring
that potential citizens are committed to Canadaand do not pose arisk to the country are
pressing and substantial objectiveswhich are not reasonably advanced by the two-tiered
application system created by the impugned provisions. Theimpugned legislation was
not rationally connected to its objectives. The question to be asked in thisregard is not

whether it is reasonable to demand that prospective citizens swear an oath and undergo
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a security check before being granted citizenship but whether it is reasonable to make
these demands only of children born abroad of Canadian mothers, as opposed to those
born abroad of Canadian fathers. Clearly no inherent connection exists between this

distinction and the desired legidlative objectives.

Although retroactively imposing automatic Canadian citizenshipin 1977 on
children already born abroad of Canadian mothers could have caused difficulties for
those children by interfering with rights or duties of citizenship already held in other
countries, the Act clearly demonstrates that citizenship based on lineage was never
imposed automatically, even on children born abroad of Canadian fathers. Treating
children born abroad of Canadian mothers similarly to those born of Canadian fathers
would therefore not have caused any undesirable retroactive effects. Anyone not
wanting Canadian citizenship through an extension of those rights enjoyed by children
of Canadian fathersto those born abroad of Canadian motherswould have had the option
of simply not registering his or her birth. Only those children born abroad of Canadian
mothers willing to take on Canadian citizenship would haveit. It should aso be noted
that the current Act does not require these procedures for any children born abroad of a
Canadian parent after February 15, 1977, no matter how old. If such children do not
pose a potential threat to national security such that an oath and security check are

required, it is difficult to see why someone in the appellant’ s class does.

It was probable that the impugned legislation would likely fail the

proportionality test as well.

The offending legislation was declared to be of no force or effect.
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/llacobucci J.//

The judgment of the Court was delivered by

IAcoBucCcCl J.-- Thisappeal raisesthe constitutionality of certain provisions

of the Citizenship Act, S.C. 1974-75-76, c. 108, and proclaimed in force February 15,
1977 by SI/77-43, (hereinafter cited from R.S.C., 1985, c. C-29 (the “Act”)), which
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providefor differential treatment of personswishing to become citizens of Canadawho
had Canadian mothers, as opposed to those whose fathers were Canadian. For the
reasonswhichfollow, | find that thisdifferential treatment violatess. 15 of the Canadian
Charter of Rights and Freedoms and cannot be saved under s. 1 of the Charter. The
offending provisions are therefore, to the extent of the unconstitutionality, of no force

or effect.

1. Facts

Sections 3t0 6, inclusive, of the Act set out the requirementsfor entitlement
to Canadian citizenship. These requirements depend to some extent on the date of birth
of the applicant. Persons born abroad after February 14, 1977, are Canadian citizensiif
either of their parents was a Canadian citizen at the time of the birth: s. 3(1)(a). For
peopl e born abroad before February 14, 1977, the process of acquiring citizenship varies

depending upon whether their mother or their father was Canadian.

According to s. 3(1)(e), a person is a citizen if he or she was entitled to
citizenship under s. 5(1)(b) of the earlier 1947 Canadian Citizenship Act, R.S.C. 1970,
c. C-19 (formerly R.S.C. 1952, c. 13, which was first enacted by S.C. 1946, c. 15, and
declared to be in force January 1, 1947). This section provided that a person born
outside Canadawas still a*“natural-born citizen” if hisor her father (or, in the case of a
child born out of wedlock, hisor her mother) was a Canadian citizen at the time of that
person’ shirth and if hisor her birth was registered within two years of its occurrence or
within such extended period asthe Minister might authorize. A person, therefore, whose
father was a Canadian citizen is entitled under the current Act to citizenship upon

registration of hisor her birth.
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The situationis different for those persons who have Canadian mothers but
not Canadian fathers. Section 5(2)(b) of the Act provides that the Minister shall grant
citizenship to a person who was born abroad before February 15, 1977 and whose
mother, but not father, was Canadian, only if an application for citizenship is made
before February 15, 1979, or within such extended period asthe Minister may authorize.
That is, while a child born abroad before February 15, 1977, to a Canadian father may
claim citizenship upon registration of his or her birth, a similar child of a Canadian
mother must apply for citizenship. This application process involves, inter alia,
swearing an oath of allegiance, passing a crimina clearance check, and passing a

security check: ss. 3(1)(c), 12(2), (3) and 22.

The appellant, Mark Donald Benner, was born on August 29, 1962, in the
United States. His mother was Canadian and was married to his father, aU.S. citizen.
The appellant grew up in California and entered Canada on October 10, 1986. An
inquiry into his status in Canada was commenced on July 9, 1987, but was interrupted
on September 24, 1987, by an application for citizenship from the appellant under s.
5(2)(b) of the current Act.

The appellant failed to produce the required documentation, and a
deportation order was issued against him. On October 27, 1988, however, he provided
the necessary material and on November 3 of that year, the deportation order was set
aside sothat hisapplication could be processed. Therespondent Registrar of Citizenship
began aprocess of examination whichincluded acriminal clearance check and asecurity

check.

The Registrar discovered that the appellant had been charged with several

criminal offences, including murder. The Registrar wroteto the appellant on August 31,
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1989, advising him that he was prohibited from acquiring citizenship by s. 22 of the Act
because of these outstanding charges, and giving him 30 daysto demonstratethat hewas
in fact not prohibited from acquiring citizenship. The appellant did not reply, and on
October 17, 1989, his application for citizenship was rejected.

The appellant pleaded guilty to manslaughter and was sentenced to three
years imprisonment. He applied for an order in the nature of certiorari quashing the
respondent Registrar’s decision to deny him citizenship, and for an order in the nature
of mandamus requiring the Registrar to grant him citizenship without requiring an oath.
This application was dismissed by Jerome A.C.J. of the Federal Court, Trial Division,
on July 9, 1991. The Federal Court of Appeal dismissed his appeal, Linden JA.
concurring in the result only, and in September of 1993, he was deported to the United
States. Leave to appeal his case was granted by this Court on March 10, 1994 ([1994]

1 S.C.R. v), and three constitutional questions were stated:

1. Doss 3(1)(e), 5(2)(b), and 22 of the Citizenship Act, R.S.C., 1985, c.
C-29, and s. 20 of the Citizenship Regulations, C.R.C., c. 400, violate,
in whole or in part, s. 15(1) of the Canadian Charter of Rights and
Freedoms, in so far asthey impose more onerous requirements on those
claiming Canadian citizenship based on maternal lineage than on those
claiming Canadian citizenship based on paternal lineage?

2. If the answer to (1) is “yes’, do ss. 3(1)(e), 5(2)(b), and 22 of the
Citizenship Act, R.S.C., 1985, c. C-29, and s. 20 of the Citizenship
Regulations, C.R.C., c. 400, constitute areasonable limit prescribed by
law pursuant to s. 1 of the Charter?

3. Doss. 3(2)(e), 5(2)(b), and 22 of the Citizenship Act, R.S.C., 1985, c.
C-29, and s. 20 of the Citizenship Regulations, C.R.C., c. 400, infringe,
inwholeor in part, theright contained in s. 1(b) of the Canadian Bill of
Rights, R.S.C., 1985, App. Ill, in so far as they impose more onerous
requirements on those claiming Canadian citizenship based on maternal
lineage than on those claiming Canadian citizenship based on paternal

lineage?
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After an original hearing at which it was suggested that the questions were
incompl ete and needed to be restated, the parties were unfortunately unable to cometo

an agreement as to al the legidlative provisions implicated by the issues raised in this

appeal.

2. Relevant Statutory and Constitutional Provisions

Canadian Citizenship Act, R.S.C. 1970, c. C-19

5. (1) A person born after the 31st day of December 1946 is a
natural-born Canadian citizen,

(a) if heisbornin Canada or on a Canadian ship; or

(b) if he is born outside of Canada elsewhere than on a Canadian
ship, and

(i) hisfather, or in the case of a child born out of wedlock, his

mother, at the time of that person’ s birth, is a Canadian citizen,

and

(i) the fact of his birth is registered, in accordance with the

regulations, within two years after its occurrence or within such

extended period as the Minister may authorize in special cases.
Citizenship Act, R.S.C., 1985, c. C-29. (For convenience, | refer generally in these
reasons to the most recent version of the law, even though the 1985 revisions did not

comeintoforceuntil December 12, 1988, several weeksafter the appellant’ sapplication

was received by the respondent. No relevant change was made by these revisions.)

3. (1) Subject to thisAct, apersonisacitizen if
(a) the person was born in Canada after February 14, 1977,
(b) thepersonwasbornoutside Canadaafter February 14,1977, and

at the time of his birth one of his parents, other than a parent who
adopted him, was a citizen;
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(c) the person has been granted or acquired citizenship pursuant to
section 5 or 11 and, in the case of a person who is fourteen years of
age or over onthe day that heisgranted citizenship, he hastaken the
oath of citizenship;

(d) the personwasacitizen immediately before February 15, 1977;
or

(e) thepersonwasentitled, immediately before February 15, 1977,
to become a citizen under paragraph 5(1)(b) of the former Act.

4.

(3) For the purposes of paragraph 3(1)(e), a person otherwise
entitled under paragraph 5(1)(b) of the former Act to become acitizen
immediately before February 15, 1977 remains so entitled
notwithstanding that hisbirth isregistered, after February 14, 1977, in
accordance with the regulations made under the former Act,

(a) within two years after the occurrence of his birth; or
(b) within such extended period asthe Minister may authorize after
February 15, 1977 or has authorized before that date.
(Material was admitted at the hearing of the appea indicating that the date for
registration pursuant to ss. 4(3) and 5(2)(b) of this Act has been extended up to and

including the hearing date of this case.)

5.

(2) The Minister shall grant citizenship to any person who

(b) was born outside Canada, before February 15, 1977, of amother
who was a citizen at the time of his birth, and was not entitled,
immediately before February 15, 1977, to become a citizen under
subparagraph 5(1)(b)(i) of the former Act, if, before February 15,
1979, or within such extended period as the Minister may authorize,
an application for citizenship is made to the Minister by a person
authorized by regulation to make the application.

12. ...

(2) Where an application under section 5 or 8 or subsection 11(1) is
approved, the Minister shall issue a certificate of citizenship to the

applicant.
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(3) A certificate issued pursuant to this section does not take effect
until the personto whomitisissued hascomplied with therequirements
of this Act and the regulations respecting the oath of citizenship.

22. (1) Notwithstanding anything in this Act, a person shall not be
granted citizenship under section 5 or subsection 11(1) or take the oath
of citizenship

(b) while the person is charged with, on trial for, subject to or a
party to an appeal relating to, an offence under subsection 29(2)
or (3) or to an indictable offence under any Act of Parliament;

(d) if the person has been convicted of an offence in respect of
an act or omission referred to in subsection 7(3.71) of the
Criminal Code;

(2) Notwithstanding anything in this Act, but subject to the
Criminal RecordsAct, aperson shall not be granted citizenship under
section 5 or subsection 11(1) or take the oath of citizenship if,

(a) during the three year period immediately preceding the date
of the person’s application ...

the person has been convicted of an offence under subsection 29(2) or
(3) or of an indictable offence under any Act of Parliament.

Citizenship Regulations, C.R.C., c. 400

20. (1) Subject to subsection 5(3) of the Act and section 22 of
these Regulations, aperson whois 14 years of age or over on the day
that he has been granted citizenship under subsection 5(2), 5(4) or
10(1) of the Act shall take the oath of citizenship by swearing or
affirmingit. . . .

Canadian Charter of Rights and Freedoms

1. The Canadian Charter of Rights and Freedoms guarantees
the rights and freedoms set out in it subject only to such reasonable
limits prescribed by law as can be demonstrably justified in a free
and democratic society.
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15. (1) Every individual is equal before and under the law and
has the right to the equal protection and equal benefit of the law
without discrimination and, in particular, without discrimination
based on race, national or ethnic origin, colour, religion, sex, age or
mental or physical disability.

3. Judicial History

A. Federal Court, Trial Division, [1992] 1 F.C. 771

Jerome A.C.J. held that the Charter could not be applied to the
appellant’s case. He examined the decisions of this Court in R. v. Gamble, [1988] 2
S.C.R. 595, and Referencere Workers' Compensation Act, 1983 (Nfld.),[1989] 1S.C.R.
922, and concluded at p. 788 that the appellant was seeking a retrospective application

of the Charter:

The Charter is clearly not intended to apply retrospectively and
subsection 15(1) particularly was not intended to have effect until April 17,
1985. The difficulty here arises because the applicant’s citizenship
application was delayed post-Charter in 1990. However, the citizenship
legidlation provides that the date of [the appellant’s] birth is the date by
which hiseligibility for preferred Canadian citizenship statusis determined
and the “discrete event” at issue, therefore, is whether the date of his birth
is pre- or post-February 14, 1977.

The fact that the appellant did not apply for citizenship until after s.
15(1) had come into effect was not determinative for Jerome A.C.J., because the
citizenship legidation fixed the date of birth as the relevant date for purposes of
determining citizenship status (either before or after February 15, 1977). Applying s.
15(1) to the appellant’s situation would involve applying the Charter to rights which
crystallized at the point of the appellant’s birth -- long before the Charter came into
effect.
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Jerome A.C.J. recognized that where a continuing discriminatory
practice exists, then applying s. 15(1) to it will generaly not involve retrospective
application of the Charter. On these facts, however, he did not find such a continuing
practice. Infact, hefound that any discrimination was corrected in 1977 by thenew Act
which provided for equal citizenship statusfor children born abroad after 1977, whether

their mother or father was Canadian.

Although he felt the appellant’s claim could be rejected for these
reasons, Jerome A.C.J. went on to addressthe Charter arguments made by the appellant.
Heheld that, whilethe application processimposed on children born abroad of Canadian
mothers by s. 5(2)(b) of the new Act constituted a burden, this burden was not
discriminatory in purpose or effect, and therefore did not offend s. 15(1). He wrote at

pp. 793-94.

It is evident then that, with the passage of the 1977 Citizenship Act,
Parliament chose to grant preferred access to Canadian citizenship to all
individuals born to a Canadian parent from its effective date, February 14,
1977. ... This type of “line drawing,” however, is clearly within the
authority of Parliament and has occurred on many occasions, notably with
respect to income tax, unemployment insurance and other benefits
legidation. Inthe 1977 Citizenship Act Parliament chose as well to extend
alimited preferential access to a group of persons previously denied such
treatment. This, too, isadecision that Parliament is competent to make.

When it amended the citizenship legislation, Parliament clearly
considered “the socia and political setting” and determined that an
application procedure, subject to an oath requirement, would adequately
protect the rights of the existing citizenry and at the same time, extend
preferential statusto individualslike [the appellant]. Therefore, although a
“distinction” exists between the group of individuals previously entitled to
preferential citizenship status before February 14, 1977 and those who were
conferred a more limited right to preferred citizenship if born before the
effective date of the new legidlation, this distinction is not based upon the
personal characteristicsof theindividuals. Rather, itisbased ontheir merits
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and capacities and, in any event, it cannot be said that it is based on
irrelevant personal differences.

According to Jerome A.C.J., any difficulties encountered by someone
in the appellant’ s position would be due to his or her unwillingness to swear an oath of
citizenship or to failure to pass a security check. Neither of these was sufficient, in his

view, to congtitute as. 15(1) violation.

B. Federal Court of Appeal, [1994] 1 F.C. 250

The Federal Court of Appeal unanimously dismissed the appellant’s
appeal. Marceau and L éourneau JJ.A. held that the appellant sought a retrospective or
retroactive application of s. 15(1), and that moreover, theimpugned provisionswere not
discriminatory within the meaning of s. 15(1). Linden J.A. concluded that s. 15(1)
appliedto the appellant’ scase, and that thelegisl ation was discriminatory, but that it was

saved under s. 1.

Marceau J.A. stated, at pp. 259-60, that “[i]t is not the moment when a
claimant has been actually affected by the provisions of an Act . . . that is relevant to
determine whether he or she seeks aretroactive application of the Charter; it iswhether
the contended discrimination would flow from the provisions themselves or rather from
the previously acquired legal situation that those provisions acted upon.” Since the
appellant’ s non-acquisition of citizenship by birth was definitively settled at the time of
his birth according to the law in force at the time, to go back and review that non-
acquisition now in light of the Charter would clearly be to make the Charter apply
retroactively. 1t would apply the Charter to an entitlement of rights which crystallized

at the time the appellant was born.
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Moreover, he held, “sex” should not be confused with “parental
lineage’. Theideathat children born abroad in wedlock acquire the citizenship of their
fathers may have something to do with the sex of the parents, but it has nothing to do
with the sex of the children. The appellant, one of these children, raised only his own
s. 15(1) rights, not those of his mother. Marceau J. did not believe these rights were

infringed by the impugned legidlation.

Létourneau JA. pointed out that the real source of the appellant’s
complaint was the old 1947 Act, which assigned Canadian citizenship only to children
born abroad in wedlock who had Canadian fathers. The 1977 Act sought to correct this
by making citizensany children born abroad of either Canadian parent after February 14,
1977 (the date the new Act came into effect). The appellant’s complaint, according to
L étourneau J.A., wasthat by not addressing persons born before February 14, 1977, the
new Act did not go far enough in correcting the injustices of the old Act, and just as s.
15(1) could not be applied retroactively to bring the 1947 Act in line with the Charter,
neither could it be applied to the 1977 Act.

Nor, he continued, was this a case of a “continuing discriminatory

practice’”. Ashe stated at p. 291:

For section 15 to apply, there has to be an actual or an on-going
discriminationwhich deprivesone of equal protection and benefit of thelaw.
It is not enough for one to say that one still suffers from a discriminatory
event or legislation which took place or existed prior to the Charter.
Otherwise, just about every instance of past discrimination since the turn of
the century could be reviewed under section 15, provided the victims still
suffer from that past discrimination.
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According to Létourneau J.A., any discrimination against the appellant
crystallized on the date of his birth in aforeign country when the old Act refused him
citizenship because hisfather was not Canadian. It wasat the point of hisbirth -- August
29, 1962 -- that legal consequences were attached to his situation. Section 15 was not
intended to have retrospective effect and therefore cannot be used to go back and review
that discrimination. The Charter cannot make the appellant a Canadian citizen as of the
date of hisbirth. Thereisno “actual or . .. on-going discrimination” for the Charter to
correct because the 1977 Act corrected the injustices of the old Act as of the date of its

coming into force (i.e., for persons born after February 14, 1977).

L étourneau J.A. wasal so of theview that theimpugned provisionswere
not discriminatory withinthe meaning of s. 15(1). For onething, any discriminationwas
on the basis of marital status, not sex, since even under the old Act, an unwed Canadian

mother could pass her citizenship on to her child.

More importantly, the impugned provisions represented a reasonable
compromise of the situation faced by Parliament when creating the 1977 Act. Rather
than forcing Canadian citizenship on everyone in the appellant’s position, Parliament
chose to give them access to citizenship through a process of application involving

minimal conditions. Thisin his view was not discrimination.

Linden J.A., however, disagreed. In hisopinion, the Charter could be
applied to the appellant’ s case. He noted that the appellant was not seeking to have his
citizenship changed retroactively to the point of hisbirth; rather, he was simply seeking
to become a Canadian citizen on the date of hisapplication -- October 27, 1988. Thelaw
in force in Canada at that time was the 1977 Act and that law was liable to Charter

scrutiny. Whether he was a Canadian citizen prior to his application was not directly
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relevant, since the real question was the constitutional legitimacy of the access to
citizenship provided for in the Act at the time of his application. No retroactive or
retrospective application of the Charter was therefore required. The relevant date was

that of the rejection of the appellant’ s application for citizenship, not his date of birth.

Accordingto LindenJ.A., the Act set out two separate schemesfor those
applicants born before February 15, 1977: onefor those relying on maternal lineage and
one for those relying on paternal lineage. Only those relying on maternal lineage were
required to satisfy a criminal clearance and to swear an oath of citizenship. The
requirementsof claiming citizenship weretherefore more onerousfor thosewho, likethe
appellant, had Canadian mothers but not Canadian fathers. Thisdifferencein treatment

was enough, in his opinion, to constitute discrimination under s. 15(1).

Thiswas not a case of oneindividual trying to assert the Charter rights
of another, since to deny the appellant access to citizenship on the grounds of his
mother’ s sex was (at p. 277) “surely as unjust asif the discrimination were aimed at the
childdirectly”. It wasanindirect form of sex discrimination, based upon the appellant’s
association with a group of individuals -- women -- discriminated against on the basis

of their sex.

Linden JA. found that the discrimination was justified under s. 1,
however, largely for the reasons of L étourneau J.A. The objectives of requiring people
inthe appellant’ s position to go through an application process -- establishing allegiance
to Canada and maintaining security -- were pressing and substantial. The oath and
security check embodied in the process were modest measures rationally connected to
these objectives. In order to make children born abroad of Canadian fathers undergo

these requirements, Parliament would (in passing the new Act) have had to derogate
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from the already existing power to acquire citizenship upon registration granted to such
childrenintheold Act. Linden J.A. wasunableto say that faced with a choice between
taking rights away from one group of people or refusing to grant them to another one,
Parliament had made an unreasonable choicein opting for the second. Accordingly, he,

too, dismissed the appellant’s claim.

4. |ssues

28. This appeal raises three issues:

1. Does applying s. 15(1) to the appellant’s case involve an illegitimate

retroactive or retrospective application of the Charter?

2. If not, doesthe treatment accorded to children born abroad to Canadian
mothers before February 15, 1977, by the 1977 Citizenship Act offend
s. 15(1) of the Charter?

3. If so,isit saved by s. 1 of the Charter?

5. Analysis

29. In order to address these issues fully, it is necessary to understand the
legidlative and historical context of the impugned provisions. Accordingly, | will start

by briefly discussing this context.
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A. The Development of the 1977 Citizenship Act

Before 1947, there was no concept of Canadian citizenship. 1n 1946,
Parliament passed the first Canadian Citizenship Act. Section 5(1)(b) (R.S.C. 1970, c.
C-19) of that Act provided that Canadian fathers could pass their citizenship to their
children born abroad, but that Canadian mothers could not, unless they were unwed at

the time of the child s birth. Section 5(1)(b) read as follows:

5. (1) A person born after the 31st day of December, 1946 is a
natural-born Canadian citizen,

(b) if he is born outside of Canada elsewhere than on a Canadian
ship, and

(i) hisfather, or in the case of a child born out of wedlock, his

mother, at the time of that person’s birth, is a Canadian citizen,

and

(i) the fact of his birth is registered, in accordance with the

regulations, within two years after its occurrence or within such

extended period as the Minister may authorize in special cases.
Children of Canadianfatherswereentitled to claim Canadian citizenship

upon registration of their birth; there were no provisionsfor similarly placed children of

Canadian mothers.

Recognizing the injustice of this situation, Parliament enacted a new
Citizenship Act in 1976. In this new Act, both parents received the right to pass on
Canadian citizenship to children born abroad. However, this only applied to children
born after February 14, 1977, the date the new Act came into effect. Parliament dealt
separately with children born before this date. Clearly not wishing to abrogate the
citizenship rights aready possessed by children born abroad of Canadian fathers,
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Parliament maintained in s. 3(1)(e) of the new Act the rights of these paternal lineage
claimants to citizenship upon simple registration of their birth. It read (and still reads)

as follows:

3. (1) Subject to thisAct, apersonisacitizen if

(e) thepersonwasentitled, immediately before February 15, 1977,

to become a citizen under paragraph 5(1)(b) of the former Act.
33. Parliament did not, however, extend the same entitlement to citizenship
to children of Canadian mothers born before the new Act came into force. It instead
allowed them access to citizenship through an application process. Subsection 5(2)(b)

of the new Act provides asfollows:

(2) The Minister shall grant citizenship to any person who

(b)  wasbornoutside Canada, before February 15, 1977, of amother
who was a citizen at the time of his birth, and was not entitled,
immediately before February 15, 1977, to become a citizen under
subparagraph 5(1)(b)(i) of theformer Act, if, before February 15, 1979,
or within such extended period as the Minister may authorize, an
application for citizenship is made to the Minister by a person
authorized by regulation to make the application.

34. Thisapplication processcontemplated by thenew Act includesswearing
an oath of citizenship and passing a security check. Sections 3(1)(c), 12(2) and (3)

provide that:

3. (1) Subject to thisAct, apersonisacitizen if
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(c) the person has been granted or acquired citizenship pursuant to
section 5 or 11 and, in the case of a person who is fourteen years of
age or over onthe day that heisgranted citizenship, he hastaken the
oath of citizenship;

12. ...

(2) Where an application under section 5 or 8 or subsection 11(1) is
approved, the Minister shall issue a certificate of citizenship to the

applicant.

(3) A certificate issued pursuant to this section does not take effect
until the personto whomitisissued hascomplied with therequirements
of this Act and the regulations respecting the oath of citizenship.

The regulations referred to in s. 12(3) reinforce the obligation of
swearing the citizenship oath in order to become a citizen: see Citizenship Regulations,

C.R.C,, c. 400, s. 20(1). The significance of the security check is made evident by ss.
22(1)(b) and 22(2) of the new Act. They read asfollows:

22. (1) Notwithstanding anything in this Act, a person shall not be
granted citizenship under section 5 or subsection 11(1) or take the oath
of citizenship

(b) while the person is charged with, on trial for, subject to or a
party to an appeal relating to, an offence under subsection 29(2) or
(3) or to an indictable offence under any Act of Parliament;

(2) Notwithstanding anything inthis Act, but subject to the Criminal
Records Act, a person shall not be granted citizenship under section 5
or subsection 11(1) or take the oath of citizenship if,

(a) during the three year period immediately preceding the date of
the person’s application . . .

the person has been convicted of an offence under subsection 29(2) or
(3) or of an indictable offence under any Act of Parliament.
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| note that the appellant’s application for citizenship in this case was

rejected because of his outstanding criminal charges.

To sum up, then, the new Act created three classes of “applicants’ for

Canadian citizenship based on parental lineage:

1. Children born abroad after February 14, 1977. These childrenwill be
citizens at birth if either of their parentsis Canadian: ss. 3(1)(b);

2. Children born abroad before February 15, 1977, of a Canadian father
or out of wedlock of a Canadian mother. These children are
automatically entitled to Canadian citizenship upon registration of their
birth within two years of that birth or within an extended period
authorized by the Minister: ss. 3(1)(e) (continuing ss. 5(1)(b) of theold
Act).

3. Childrenbornabroad beforeFebruary 15, 1977, of aCanadian mother.
These children must apply to become citizensand are required to swear
an oath and pass a security check in order to qualify for citizenship: ss.
5(2)(b), 3(1)(c), 12(2), (3), 22(2) and (3).

Having outlined the statutory context within which the appellant’s
application was rejected and having briefly canvassed the development of the relevant
statutory provisions, | should now like to address the issues raised by this appeal,

beginning with the questions of retroactivity and retrospectivity.

B. Retroactivity and/or Retrospectivity

Theterms, “retroactivity” and “retrospectivity”, while frequently used

in relation to statutory construction, can be confusing. E. A. Driedger, in “ Statutes:
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Retroactive Retrospective Reflections’ (1978), 56 Can. Bar Rev. 264, at pp. 268-69, has

offered these concise definitions which | find helpful:

A retroactive statute is one that operates as of a time prior to its
enactment. A retrospective statute is one that operates for the future only.
It is prospective, but it imposes new results in respect of a past event. A
retroactive statute operates backwards. A retrospective statute operates
forwards, but it looks backwardsinthat it attaches new consequencesfor the
future to an event that took place before the statute was enacted. A
retroactive statute changesthe law from what it was; aretrospective statute
changes the law from what it otherwise would be with respect to a prior
event. [Emphasisinoriginal.]

The Charter does not apply retroactively and this Court has stated on
numerous occasions that it cannot apply retrospectively: see, e.g., R. v. Sevens, [1988]
1 SC.R. 1153, at p. 1157; R. v. Stewart, [1991] 3 S.C.R. 324, at p. 325; Referencere
Workers' Compensation Act, 1983 (Nfld.), supra; Duboisv. The Queen, [1985] 2 S.C.R.
350.

At the same time, however, the Court has also rejected arigid test for
determining when a particular application of the Charter would be retrospective,
preferring to weigh each case in its own factual and legal context, with attention to the
nature of the particular Charter right at issue. Not every situation involving events
which took place before the Charter came into force will necessarily involve a
retrospective application of the Charter. In Gamble, supra, Wilson J. wrote at pp. 625-
27 for the mgjority that:

In approaching this crucial question it seems to me preferable . . . to
avoid an all or nothing approach which artificially divides the chronology
of events into the mutually exclusive categories of pre and post-Charter.
Frequently an alleged current violation will haveto be placed in the context
of its pre-Charter history in order to be fully appreciated. . . .
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Another crucia consideration will be the nature of the particular
constitutional right alleged to be violated. . . . Such an approach seemsto
meto be consistent with our general purposive approachtotheinterpretation
of constitutional rights. Different rights and freedoms, depending on their
purpose and the interests they are meant to protect, will crystallize and
protect the individual at different times.

In considering the application of the Charter in relation to facts which
took place before it came into force, it is important to look at whether the facts in
guestion constitute a discrete event or establish an ongoing status or characteristic. As

Driedger has written in Construction of Satutes (2nd ed. 1983), at p. 192:

These past facts may describe a status or characteristic, or they may
describe an event. It issubmitted that where the fact-situation is a status or
characteristic (the being something), the enactment isnot given retrospective
effect when it is applied to persons or things that acquired that status or
characteristic before the enactment, if they have it when the enactment
comesinto force; but where the fact-situation is an event (the happening of
or the becoming something), then the enactment would be given
retrospective effect if it is applied so as to attach a new duty, penalty or
disability to an event that took place before the enactment.

| believethisisconsistent with Wilson J.” scommentsin Gambl e, supra,

particularly with regard to the use of s. 15. Wilson J. wrote at p. 628:

Some rights and freedomsin the Charter seem to meto be particularly
susceptible of current application even athough such application will of
necessity take cognizance of pre-Charter events. Those Charter rightsthe
purpose of which isto prohibit certain conditions or states of affairswould
appear to fall into this category. Such rights are not designed to protect
against discrete events but rather to protect against an ongoing condition
state of affairs. ... Section 15 may . .. fal into this category.

Section 15 cannot be used to attack a discrete act which took place
before the Charter came into effect. It cannot, for example, be invoked to challenge a

pre-Charter conviction: R. v. EdwardsBooksand Art Ltd., [1986] 2 S.C.R. 713; Gamble,
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supra. Where the effect of alaw issimply to impose an on-going discriminatory status
or disability onanindividual, however, thenit will not beinsulated from Charter review
simply because it happened to be passed before April 17, 1985. If it continuesto impose
its effects on new applicants today, then it is susceptible to Charter scrutiny today:
Andrewsv. Law Society of British Columbia, [1989] 1 S.C.R. 143.

The question, then, isone of characterization: isthe situation really one
of going back to redress an old event which took place before the Charter created the
right sought to be vindicated, or is it smply one of assessing the contemporary

application of alaw which happened to be passed before the Charter came into effect?

| realize that this distinction will not always be as clear as one might
like, since many situations may be reasonably seen to involve both past discrete events
and on-going conditions. A status or on-going condition will often, for example, stem
from some past discrete event. A criminal conviction is a single discrete event, but it
givesriseto the on-going condition of being detained, the status of “ detainee”. Similar
observations could be made about a marriage or divorce. Successfully determining
whether a particular case involves applying the Charter to a past event or ssimply to a
current condition or status will involve determining whether, in al the circumstances,
the most significant or relevant feature of the case is the past event or the current
condition resulting from it. Thisis, as| already stated, a question of characterization,
and will vary with the circumstances. Making this determination will depend on the
facts of the case, on the law in question, and on the Charter right which the applicant

seeks to apply.

Some examples of how this characterization has been applied in other

cases may be helpful. This Court ruled in R. v. Sarson, [1996] 2 S.C.R. 223, that the
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appellant could not use habeas corpus to challenge his continued detention under a
provision of the Criminal Code which was later ruled unconstitutional. The appellant
in that case had not attempted to attack the validity of hisoriginal conviction, only his
continued detention under a law which was ultimately struck down. Nevertheless, we
held that, inthe circumstances, to allow the habeas cor pus claimto proceed would really
beto go back and revisit the original conviction. Sinceit was based on the merits of the
appellant’s case (i.e.,, whether or not he had committed a criminal offence), the
appellant’s application was, in the words of Sopinka J., at p. 240, “an indirect or
collateral attack on his conviction.” The appellant’s claim was better understood and

characterized as event-driven, rather than as status-driven.

Conversely, in Gamble, themajority of thisCourt held that the appel lant
could challenge the constitutionality of her on-going detention, notwithstanding the fact
that her conviction took place before the Charter cameinto effect. The complaint of the
appellant in that case was not that she was convicted under an unconstitutional law, but
rather that she was convicted under the wrong provision, resulting in alonger period of
ineligibility for parole than she would have suffered had the appropriate provision been
applied. Wilson J. held for themajority that thisparoleineligibility constituted acurrent
and continuing deprivation of the appellant’s liberty interest, analogous in some ways
to a case of on-going arbitrary detention or cruel and unusual punishment. Just as it
would not involve retrospective application of the Charter to addressaclaim of current
cruel and unusual punishment carried out pursuant to a sentence imposed pre-Charter,

so the appellant’ s situation did not require the Charter to be applied retrospectively.

Thetria judgeinthe present case characterized the appellant’ ssituation
asrelating essentially to the pre-Charter event of his birth, and therefore asrequiring a

retrospectiveor retroactive application of the Charter. Themajority inthe Federal Court
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of Appeal agreed with this characterization. With respect, | cannot agree. In my view,
this case does not involve either a retroactive or a retrospective application of the

Charter.

The respondent urged usto find that the key point in the chronology of
events was the appellant’ s birth in 1962. The respondent argued that the focus placed
on birth by the impugned citizenship legislation suggests that the rights granted under
that legislation “crystallize” at birth: see Crease v. Canada, [1994] 3 F.C. 480 (T.D.).
Whatever discrimination took place in the appellant’ s case, therefore, took place when
he was born, since that is when his rights were determined under the impugned
legidation. To revisit these rights in light of s. 15, according to the respondent, is
therefore inescapably to go back and alter adistribution of rightswhich took placeyears

before the creation of the Charter.

| am uncomfortable with the idea of rights or entitlements crystallizing
at birth, particularly in the context of s. 15. This suggests that whenever a person born
before April 17, 1985, suffers the discriminatory effects of a piece of legidation, these
effects may be immunized from Charter review. Our skin colour isdetermined at birth
-- rights or entitlements assigned on the basis of skin colour by a particular law would,
by this logic, “crystallize” then. Under the approach proposed by the respondent,
individuals born before s. 15 came into effect would therefore be unable to invoke the
Charter to challenge even arecent application of such alaw. In fact, Parliament or a
legislature could insulate discriminatory laws from review by providing that they

applied only to persons born before 1985.

The preferable way, in my opinion, to characterize the appellant’s

position isin terms of status or on-going condition. From the time of his birth, he has
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been achild, born outside Canada prior to February 15, 1977, of a Canadian mother and
anon-Canadian father. Thisisno lessa*status’ than being of a particular skin colour
or ethnic or religious background: it is an ongoing state of affairs. People in the
appellant’ s condition continue to this day to be denied the automatic right to citizenship

granted to children of Canadian fathers.

The respondent relied on Murray v. Canada (Minister of Health and
Welfare), [1994] 1 F.C. 603 (T.D.). That case concerned s. 53.2(1) of the Canada
Pension Plan, R.S.C. 1970, c. C-5, which provided for the splitting of pension benefits
for couples divorced on or after January 1, 1978. The plaintiff wished to challenge the
section in order to receive part of her ex-husband’s pension benefits even though her
divorce occurred before 1978. Rothstein J. wrote that the presence of a date in the
legidlation indicated that its focus was primarily “event-related”, rather than “ status-
related”, in other words, that the key to the law was not the fact that the plaintiff was
divorced, but rather when shewasdivorced. Sincethe date set by thelegislation for the
determination of entitlement to pension-splitting was prior to the Charter’ scoming into
force, thelegidation could not bereviewed under the Charter. Similarly, therespondent
argued here, the reference in the impugned provisions of the Citizenship Act to birth
either before or after February 14, 1977, indicates that the primary focus of the

legidation is the event of birth, not whatever on-going conditions may arise from it.

While | agree that the presence of a date in a piece of legislation may
suggest an “event-related” focus rather than a “status-related” one, it cannot alone be
determinative. Consideration must still be given to the nature of the characteristic at
issue. As| have stated above, there is a difference between characteristics which are
ascribed at birth (e.g., race), and those which arise based on some action taken later in

life (e.g., being adivorced person). Immutable characteristicsarising at birth are, in my
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opinion, generally more likely to be correctly classified as a “status’ than are
characteristicsresulting from achoiceto take someaction, e.g., the choiceto get married
or divorced. Moreover, thejudgein Murray relied for his conclusion on the decision of
the Federal Court of Appeal in thiscase. | would therefore distinguish Murray to the

extent that it relies on the Court of Appeal judgment which | find to bein error.

In my opinion, the appellant’ s situation is more anal ogousto that of the
plaintiff in Andrews, supra. Mr. Andrews applied to practise law in British Columbia.
Section 42 of the Barristersand Solicitors Act, R.S.B.C. 1979, c. 26, required himto be
a Canadian citizen, which he had never been. In holding that this provision violated s.
15(1) of the Charter, this Court did not focus on the date on which Mr. Andrews became
an alien (the date of his birth), but rather on the date on which he was confronted by a
law which took his lack of Canadian citizenship into account. | believe the same
approach is appropriate here, and | agreewith Linden J.A.’ sdissenting characterization
of the appellant’ ssituation in the Federal Court of Appeal. Thefact that the 1977 Act did
not grant the appellant automatic citizenship rights explains why he applied for
citizenship in 1989, but it does not mean that applying the Charter to that application

process involves aretroactive or retrospective application of the Charter.

In applying s. 15 to questions of status, or what Driedger, supra, calls
“being something”, the important point is not the moment at which the individual
acquiresthe statusin question, it isthe moment at which that statusis held against him
or disentitles him to a benefit. Here, that moment was when the respondent Registrar
considered and rejected the appellant’ s application. Sincethisoccurred well after s. 15
came into effect, subjecting the appellant’s treatment by the respondent to Charter

scrutiny involves neither retroactive nor retrospective application of the Charter.
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L étourneau JA. stated, at p. 291, that “[i]t is not enough for one to say
that one dtill suffers from a discriminatory event or legislation which took place or
existed prior to the Charter. Otherwise, just about every instance of past discrimination
since the turn of the century could be reviewed under section 15, provided the victims
still suffer from that past discrimination.” Thisis certainly true, but | do not believe,
with respect, that it accurately describes the appellant’s situation. Had he applied for
citizenship befores. 15 cameinto effect and been refused, he could not now come before
the court and ask that s. 15 be applied to that refusal. But this is not what happened.
Until hisapplicationin 1988, the appel lant had not engaged thelegislation governing his
entitlement to citizenship at all. Thelaw set out only what hisrightsto citizenship would

beif and when he applied, not what they were.

| note that in fact these rights changed between the time the appellant
was born and the time when he applied for citizenship. Under the old 1947 Act,
individualsin the appellant’ s position had no special claim to citizenship whatsoever --
no provision was made for themin the 1947 legislation. The 1977 Act changed thisand
created a qualified right to citizenship for people like the appellant. When he finally
applied for citizenship in 1989, these were the rights which applied to his situation, not

the rights prescribed by the earlier Act in effect at his birth.

Simply put, | believethediscrimination, if it wasdiscrimination, did not
take place until the state actually denied the appellant’ sapplication for citizenship onthe
basis of criteriawhich he alleges violate s. 15 of the Charter. Until he tried to obtain
citizenship and was refused, the appellant could not really clam to have been
discriminated against. He had no cause of action upon which to base aclaim: Reference

re Workers' Compensation Act,1983 (Nfld.), supra. The denial of his application took
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place on October 17, 1989, long after s. 15 came into effect. This denial is therefore

open to Charter scrutiny.

C. Discrimination Under Section 15(1)

This Court has recently treated the application of s. 15 in atrilogy of

cases released May 25, 1995: Mironv. Trudel, [1995] 2 S.C.R. 418; Egan v. Canada,
[1995] 2 S.C.R. 513; Thibaudeau v. Canada, [1995] 2 S.C.R. 627. InMiron, McLachlin
J. (Sopinka, Cory and lacobucci JJ. concurring) set out, at p. 485, the following process

for establishing discrimination under s.15:

Theanalysisunder s. 15(1) involvestwo steps. First, the claimant must
show a denial of “equal protection” or “equal benefit” of the law, as
compared with some other person. Second, the claimant must show that the
denial congtitutes discrimination. At this second stage, in order for
discrimination to be made out, the claimant must show that the denial rests
on one of the grounds enumerated in s. 15(1) or an analogous ground and
that the unequal treatment is based on the stereotypical application of
presumed group or personal characteristics. If the claimant meets the onus
under thisanalysis, violation of s. 15(1) is established.

Thisissubstantially similar to thetest outlined by Cory J. (lacobucci J.

concurring) in Egan, at p. 584:

The first step is to determine whether, due to a distinction created by the
guestioned law, aclaimant’ sright to equality before thelaw, equality under
the law, equal protection of the law or equal benefit of the law has been
denied. During this first step, the inquiry should focus upon whether the
challenged law has drawn a distinction between the claimant and others,
based on personal characteristics.

Not every distinction created by legisl ation givesriseto discrimination.
Therefore, the second step must be to determine whether the distinction
created by the law results in discrimination. In order to make this
determination, itisnecessary to consider first, whether theequality right was
denied on the basis of a personal characteristic which is either enumerated
ins. 15(1) or which is analogous to those enumerated and second, whether
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that distinction has the effect on the claimant of imposing a burden,

obligation or disadvantage not imposed upon others or of withholding or
limiting access to benefits or advantages which are available to others.

In my view, the methodol ogies adopted by my colleagues Cory and
McLachlin JJ. are essentially alike. While McLachlin J. specified that the differential
treatment must be based on “the stereotypical application of presumed group or personal
characteristic[s]”, and Cory J. refers simply to distinctions based on “personal
characteristics’, | do not believe this constitutes a significant difference in approach. |
note, for example, Cory J.’s concurrence in McLachlin J.’s reasons in Miron and
McLachlinJ.’scomment in Egan, at p. 625, that shewas"in substantial agreement” with
the reasons of Cory J. Thetwo justicesdid differ asto the correct result in Thibaudeau,
but in my opinion their disagreement in that case was more one of application of the law
to the facts than of methodology. As Cory and lacobucci JJ. stated at p. 704 in their

reasons in Thibaudeau:

In so far as we disagree with McLachlin J.’s conclusion . . . , our
disagreement islimited to an application of her approach to the facts of this
case, not with her methodology per se, which we endorse.

Thisapproachto s. 15, which | ascribe to McLachlin and Cory JJ., had
themajority in Miron. It was subscribed to by Sopinka, McLachlin, Cory and lacobucci
JJ. However, it wasnot victoriousin Egan. LaForest J. (the Chief Justice and Gonthier
and Major JJ. concurring) applied the s. 15 methodology outlined by Gonthier J. for the
minority (the Chief Justice, La Forest and Major JJ. and himself) in Miron, and found

that the impugned legislation was not discriminatory within the meaning of s. 15.

This second approach to s. 15 focuses on the relevancy of adistinction

to the purpose of the legidation where that purpose is not itself discriminatory and
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recognizes that certain distinctions are outside the scope of s. 15. Finding
discrimination, therefore, requires an anaysis of “the nature of the personal
characteristic and its relevancy to the functional values underlying the law.”: Miron,
supra, per Gonthier J.,, at p. 436. It isnot enough that the denial of equality be based on
an enumerated or analogous ground since the same ground may be discriminatory in
some cases but not in others depending on the context: see, e.g., R. v. Turpin, [1989] 1
S.C.R. 1296, at pp. 1331-32. The grounds of distinction must also be irrelevant to the
values underlying the legidlation, as Gonthier J. concluded in Miron, at p. 442, or s. 15

will not be violated:

To the extent, then, that a law in any given case mirrors or reflects a
distinction drawn on such a basis that is relevant to its functional values
which are not themselves discriminatory, the distinction drawn by the law
will not be discriminatory.

This second approach was adopted in Miron and Egan by the Chief
Justiceand LaForest, Gonthier and Mgjor JJ. Thedifferenceinresultinthesetwo cases
is explained by the fact that in Egan, Sopinka J. found that while the impugned
legidation violated s. 15, the violation was justified in the circumstancesunder s. 1. A
majority of the Court therefore upheld the legidlation, while in Miron, the majority had

struck it down.

Y et athird approach tos. 15isfound inthereasonsof L’ Heureux-Dubé
J. in Miron, Egan and Thibaudeau. According to this third methodology, once a
distinction has been shown to result in the denial of one of the four rights of equality on
the basis of membership in an identifiable group, the distinction must then be shown to
be discriminatory. Thiswill require determining that it is“capable of either promoting

or perpetuating the view that theindividual adversely affected by thisdistinctionisless
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capable, or less worthy of recognition or value as a human being or as a member of
Canadian society, equally deserving of concern, respect, and consideration”: Egan,
supra, per L'Heureux-Dubé J., at pp. 552-53. Making this determination will require
consideration of both the group adversely affected by the distinction and the nature of
the interest adversely affected by it. Theinteraction of the group’ s social vulnerability,
in light of the social and historical context, and the constitutional and societal
significance of the interest will determine whether the impact of the distinction

constitutes discrimination.

Asl have previously concurred with thetest of Cory and McLachlin JJ.,
my own preferenceis for their approach, and | apply it in these reasons. However, the
result in this appeal is in my opinion the same no matter which test is applied. As|
explain further below, the gender of a citizenship applicant’s Canadian parent has
nothing to do with the values of persona safety, nation-building or national security
underlying the Citizenship Act. Whether one’ smother or father was Canadianisentirely
irrelevant to the quality of one’s candidacy for Canadian citizenship. Evenif relevance
isafactor to be considered in weighing legislation in the context of s. 15, itisof no help

to the respondent in this case.

Nor, inmy view, isthe respondent’ s position assisted by consideration
of the factors favoured by my colleague, L’ Heureux-Dubé J. Children born abroad of
Canadian mothers and applying for citizenship are a vulnerable group and extremely
sensitive to the kind of legislative distinctions made by the impugned legislation.
Moreover, the effects of these distinctions can be extremely severe, leading to delay or
even permanent rejection in the attempt to become acitizen of Canada. | cannotimagine

an interest more fundamental to full membership in Canadian society than Canadian
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citizenship. The impugned provisions of the Act are no more likely to survive s. 15

scrutiny under this test than under either of the previous ones.

A s. 15 applicant, then, must show a denial of one of what have been
termed the “four equalities’, namely, equality before the law, equality under the law,
equal protection of the law, and equal benefit of the law. The applicant must also show
that the denial is “discriminatory”. Where the denial is based on a ground expressly
enumerated in s. 15(1), or one analogous to them, it will generaly be found to be
discriminatory, although there may, of course, be exceptions. see, e.g., Weatherall v.

Canada (Attorney General), [1993] 2 S.C.R. 872.

The impugned provisions of the 1977 Citizenship Act expressly
distinguish between children born abroad before 1977 to Canadian mothersand children
born abroad before 1977 to Canadian fathers. Linden J.A. aptly explained the operation

of these provisionsin hisreasonsin the Federal Court of Appeal, at p. 266:

... for those born before 1977, there are now two separate citizenship
schemesin place in Canada: one for those relying on maternal lineage and
one for those relying on paternal lineage. Those claiming Canadian
citizenship based on maternal lineage encounter a more onerous process
with more burdensome requirements and more serious implications than
individuals relying on a paternal link.

Individuals wishing to claim Canadian citizenship on the basis of their
mother’ s citizenship must apply to become citizens. They must swear an oath and are
required to undergo security and criminal record checks. If these checksreveal that they
have been charged with an offence, they are prevented by s. 22 from taking the oath (and
therefore from becoming citizens) until the charges are resolved. If convicted of an

indictable offence, they are barred from becoming Canadian citizensfor threeyearsafter

1997 CanLll 376 (SCC)



72.

-40 -
the conviction. Certain convictions may bar them permanently from citizenship.
Individuals claiming Canadian citizenship on the basis of their father’ s citizenship need
undergo none of those procedures. They are not required to swear an oath, and their
criminal record is not scrutinized. They may claim citizenship by simply registering
their birth withintwo yearsor (morelikely) within an extended period authorized by the
Minister. Material added to the record at the hearing of this appeal indicates that the
period for registering such births has been extended up to and including the date of this

hearing.

This appears clearly to demonstrate alack of equal benefit of the law.
It would be a mistake to conclude that since the ultimate decision as to whether
citizenship isgranted isbased on the results of the security check and the swearing of the
oath, any difference in treatment is therefore based simply on the presence of an
applicant’s crimina history or a refusal to swear the oath. The fact is that, if an
applicant’s father is a Canadian citizen, his or her criminal history forms no part
whatsoever of the application procedure. It just does not matter, in so far as obtaining
citizenshipisconcerned. Similarly, children bornabroad of Canadianfathersareentitled
to claim citizenship even if they are unwilling to swear an oath -- the oath is not one of

their requirements for citizenship. Only if the applicant’s mother (and not father) is

Canadian is the presence or absence of a criminal history relevant. Only children born
abroad of Canadian mothersmay belegally denied citizenship because of unwillingness
to swear an oath. This, in my view, constitutes a denial of equal benefit of the law.
Accesstothevaluableprivilege of Canadian citizenshipisrestricted in different degrees

depending on the gender of an applicant’s Canadian parent.
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Therespondent recognized thisexplicit differential treatment created by
the impugned legislation, but submitted that it still does not constitute discrimination

against the appellant for several reasons which | will now address.

Therespondent submitted first that the 1977 changesto the Citizenship
Act wereintended to remedy theinjustice caused by theearlier Act’ sfailureto recognize
children of Canadian mothersat all. Rather than discriminating against certain types of

applicants for Canadian citizenship, the Act provides access to citizenship in a manner

which takes into account a variety of criteria, including, inter alia, an applicant’s
situation under the old Act, hisor her connection to Canada, and various other personal
circumstances. Since the whole point of the new Act was to increase access to
citizenship, the respondent argued, the mere fact that one group may derive a greater

benefit from it than another group does not alone make the Act discriminatory.

| cannot accede to this submission. It istrue that in some cases where
Parliament has in fact acted to confer a benefit, the fact that one group benefits more
from the legidation than other groups will not automatically trigger s. 15: see, e.g.,
Thibaudeau, supra, at p. 702. But this is not the situation here. Confronted by the
clearly discriminatory 1947 Act, Parliament attempted to remedy the inequity by
amending the legidation. That Parliament chose to do so is laudable, but it does not
insul ate the amended legislation from further review under the Charter. For example,
if Parliament amended an old law which imposed a special 20 percent incometax on all
Chinese Canadians so that the tax was only 10 percent, this would not prevent the 10
percent tax from itself coming under Charter attack. As the intervener, Federal
Superannuates National Association, pointed out, the whole point of delaying s. 15's
comingintoforceuntil April 17, 1985, wasto give governmentsthe chanceto bring their

legidation in linewith its constitutionally entrenched equality requirements. After that
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date, the legislation was intended to be subject to s. 15 scrutiny, whether or not it had

been amended.

Nor isit enough simply to say that the true source of the differential
treatment for children born abroad of Canadian mothersisthe 1947 Act, not the current
Act. The 1947 Act does not exist anymore. Moreimportantly, it was not challenged by
the appellant and is not the subject of debate here. The appellant’ squarrel ispurely with
the operation of the current Act and the treatment it accords to him because only his
mother was Canadian. To the extent that the current Act carries on the discrimination
of its predecessor legislation, it may itself be reviewed under s. 15, which is al the

appellant has asked usto do. For thesereasons, | reject the respondent’ sfirst argument.

Therespondent al so submitsthat any discriminationimposed by the Act
isreally imposed upon the appellant’ s mother, not upon him. No reference whatsoever
to the sex of applicants themselvesis made in the impugned provisions -- only the sex
of the applicant’s parent isimportant. Asaresult, the respondent claims, the appellant
isattempting to raisetheinfringement of someoneelse’ srightsfor hisown benefit. This
argument was accepted by Marceau J.A. in the Federal Court of Appeal. With respect,
| cannot agree. Asl will now discuss, the appellant isthe primary target of the sex-based
discrimination mandated by the legislation, and in my opinion possesses the necessary

standing to raise it before us.

It now appearsto be settled law that aparty cannot generally rely upon
the violation of athird party’s Charter rights: R. v. Edwards, [1996] 1 S.C.R. 128, at p.
145; Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342, at p. 367. If the
appellant were truly attempting to raise his mother’s s. 15 rights, he would not have the

requisite standing. | am not convinced, however, that he is attempting to do so. The
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impugned provisionsof the Citizenship Act are not aimed at the parents of applicantsbut
at applicants themselves. That is, they do not determine the rights of the appellant’s
mother to citizenship, only those of the appellant himself. Hismother isimplicated only

because the extent of hisrightsismade dependent on the gender of his Canadian parent.

This is surely very different from the situations in Edwards and
Borowski. The appellant in Edwards was attempting to invoke s. 24(2) to prevent the
introduction at histrial of evidence found in his girlfriend’ s apartment. Cory J. found
that the appellant had no reasonabl e expectation of privacy in the apartment, and that
he could therefore not rely on a breach of someone else's privacy rights to prevent
evidence from being admitted at his trial. The appellant had no connection to the
apartment, other than the fact that he chose to hide evidence there. The search of the
apartment did not affect hisrightsin any way. It was, in other words, atrue attempt to
assert therightsof athird party. Similarly, in Borowski, the appellant wished to raise the
rights of fetuses. He had no connection with these fetuses other than concern for their
well-being, and hisown rightswere not implicated by thelegislationinquestion. Again,

it was a clear example of attempting to raise the rights of third-parties.

In this case, on the other hand, there is a connection between the
appellant’s rights and the differentiation made by the legidation between men and
women. The impugned provisions clearly make Mr. Benner’s citizenship rights
dependent upon whether his Canadian parent was male or female. In these
circumstances, | do not believe permitting s. 15 scrutiny of the respondent’ s treatment
of hiscitizenship application amountsto allowing himto raise the violation of another’s
Charter rights. Rather, it is smply allowing the protection against discrimination
guaranteed to him by s. 15 to extend to the full range of the discrimination. Thisis

precisely the “purposive’ interpretation of Charter rights mandated by this Court in
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many earlier decisions: see, e.g., R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at p.
344; Andrews, supra, at p. 169. If it were not so, applicants would be unable to
challenge a law which prevented them from acquiring citizenship, not because, for
example, they were Italian, but because their parents were Italian. A Parliament or
legidlature intent on circumventing the protections of s. 15 could insulate legislation
from Charter review by providing for this kind of indirect discrimination rather than
mentioning its targets directly. | draw support for this view from several other courts

that have reached similar conclusions, both in Canada and in the United States.

In Cheungv. Canada (Minister of Employment and Immigration), [1993]
2 F.C. 314, the Federal Court of Appeal held that the second child of a Chinese woman
could qualify for refugee status in Canada because of the treatment she would receive
asasecond childin China. The court recognized that persecution could occur based not
on something the actual victim had done, but rather on something to dowiththevictim’s
parent. In that case, the grounds for discrimination were that the victim’s parents had
had a previous child. Here, they are that the appellant’s mother, not father, was
Canadian. Similarly, in Eliasv. U.S. Department of State, 721 F.Supp. 243 (N.D. Cal.
1989), the court held that a statute which granted citizenship to foreign-born offspring
of male U.S. citizens and foreign mothers, but not to that of female U.S. citizens and
foreign fathers, violated the equal protection clause in the 14th Amendment of the U.S.
Consgtitution. The plaintiff in that case was the child of a U.S. mother and a Canadian
father, the exact reverse of the situation here. | see no reason not to adopt the approach
of the U.S. court, and | accordingly reject the respondent’s second argument. The
appellant does not lack standing to raise the discrimination created by the impugned
provisions of the Citizenship Act. On the contrary, he is the real target of these
provisions, and the one with the most direct interest in having them subjected to Charter

scrutiny.
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| hasten to add that | do not intend by these reasonsto create a general
doctrine of “discrimination by association”. | expressly leave this question to another
day, since it is not necessary to address it in order to deal with this appeal. The link
between child and parent is of aparticularly unique and intimate nature. A child hasno
choice who hisor her parentsare. Their nationality, skin colour, or raceis as personal
and immutable to a child as his or her own. In Miron, supra, McLachlin J. wrote at p.

495 that the fundamental consideration in identifying analogous groundsunder s. 15is:

.. . Whether the characteristic may serve as an irrelevant basis of exclusion
and a denia of essential human dignity in the human rights tradition. In
other words, may it serve as a basis for unequal treatment based on
stereotypical attributes ascribed to the group, rather than on the true worth
and ability or circumstances of the individual ?

One indicator suggested by McLachlin J. that a characteristic may be
able to serve as a basis for such unequal treatment is the personal nature of the

characteristic. AsMclntyre J. wrote at pp. 174-75 in Andrews, supra:

Distinctions based on personal characteristics attributed to an individual
solely on the basis of association with agroup will rarely escape the charge
of discrimination, whilethose based on anindividual’ smeritsand capacities
will rarely be so classed.

This was echoed in the reasons of Cory J. and myself in Egan, supra,
at p. 599, and also those of Gonthier J. in Miron, supra, at p. 435. Cory J. and | wrote
that the main issue underlying the analogous grounds analysis was “whether the basis
of distinction may serve to deny the essential human dignity of the Charter claimant”.
| agree with McLachlin J. that the personal or immutable nature of a characteristic may

indicate that it falls into this category. While this case is not, strictly speaking, about
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analogous grounds but rather the extension of standing to raise discrimination upon an
enumerated ground, | believe similar considerations may nevertheless be applied, in
keeping withwhat McLachlin J. called in Miron, supra, at pp. 486-87, “the overarching

purpose’ of the s. 15 guarantee of equality, namely:

. . . to prevent the violation of human dignity and freedom by imposing
limitations, disadvantages or burdens through the stereotypical application
of presumed group characteristics rather than on the basis of individual
merit, capacity, or circumstance.

Where accessto benefits such ascitizenship isrestricted on the basi s of
something so intimately connected to and so completely beyond the control of an
applicant asthe gender of hisor her Canadian parent, that applicant may, in my opinion,
invoke the protection of s. 15. AsLinden JA. noted in dissent in the Federal Court of
Appedl, at p. 277, “[i]n this situation, the discrimination against the mother is unfairly
visited upon thechild. Thisissurely asunjust asif the discrimination were aimed at the

child directly”.

In fact, as | stated above, the guarantees of s. 15 regarding race, skin
colour, or ethnic background could otherwise be rendered nugatory by consistently
making the parent of the actual target the focus of discrimination rather than the target
him- or herself. Whether, however, this analysis should extend to cover situations
where, for example, the association is voluntary rather than involuntary, or where the
characteristic of the parent in question upon which the differential treatment isfounded

is not an enumerated or analogous ground are questions for another day.

McLachlin J. pointed out in Miron, supra, that stereotypes play alarge

role in determining when differential treatment will constitute unconstitutional
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discrimination. In order to be successful, my colleague stated (at p. 485), a s. 15
applicant must show not only unequal treatment resting upon an enumerated or
analogous ground, but also “that the unequal treatment is based on the stereotypical

application of presumed group or personal characteristics’.

As| noted earlier, the respondent suggested that any unequal treatment
in the impugned legislation is not due to stereotypical reasoning on the part of
Parliament, but rather to the distinctions already made between children of Canadian
mothersand those of Canadianfathersintheoriginal Citizenship Act. Parliament wanted
to address this inequity but also wanted to ensure the safety of existing Canadian
citizens. It therefore chose to require an oath of allegiance and a security check from
those children of Canadian mothers born before February 15, 1977, who wished to
become citizensunder thenew Act. Therespondent suggested that Parliament could not
require this of children of Canadian fathers born before this date because they already
had citizenship rights pursuant to the old Act, and to require them retroactively to apply
for citizenship would invite constitutional challenge. The differential treatment of
children with Canadian mothers as opposed to those with Canadian fathersistherefore,
according to the respondent, a product of historical legislative circumstance, not of

discriminatory stereotypical thinking.

Even if what the respondent suggested were the case, | do not believe
it is relevant in this appeal to deciding whether or not the impugned provisions are
discriminatory. Surely theold Act embodied precisely the stereotypes contemplated by
McLachlin J. in Miron, supra. For reasons never justified before a court, women were
deemed incapable of passing their citizenship to their children unless there was no
legitimatefather fromwhomthechild could acquirecitizenship. The1977 Actincreased

accessto citizenship for children of Canadian mothers, but it maintained the distinction
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between children born of Canadian mothers and those born of Canadian fathers. By

maintai ning thisdistinction, it seemsto methat thelegislation maintained the stereotype.

The current Act continues to establish two classes of persons born
abroad wishing to become citizens: those whose Canadian parent was male and those
whose Canadian parent wasfemale. | fail to see how the motivation behind Parliament’s
decision to maintain adiscriminatory denial of equal treatment can make the continued
denial any lessdiscriminatory. Thislegislation continuesto suggest that, at |east in some
cases, men and women are not equally capable of passing on whatever it takesto be a
good Canadian citizen. In fact, it suggests that children of Canadian mothers may be
more dangerous than those of Canadian fathers, since only the latter are required to
undergo an oath and security check. Parliament’ sreasoning in deciding to maintain the
differential treatment established by the earlier Act may berelevant to s. 1 analysis, but

| do not believe that it affects the legislation’s status under s. 15.

For the above reasons, | conclude that the impugned provisions of the
Citizenship Act are indeed discriminatory and violate s. 15 of the Charter. | now turn
to s. 1 and consider whether this violation is demonstrably justifiable in a free and

democratic society.

D. Justification Under Section 1

The general principles governing s. 1 analysis have been set out many

times since the leading case of R. v. Oakes, [1986] 1 S.C.R. 103, and they were recently

re-stated in Egan, supra, at p. 605:

1997 CanLll 376 (SCC)



93.

94.

95.

-49-

A limitation to a constitutional guarantee will be sustained once two
conditions are met. First, the objective of the legislation must be pressing
and substantial. Second, the meanschosen to attain thislegislative end must
be reasonable and demonstrably justifiablein afree and democratic society.
In order to satisfy the second requirement, three criteria must be satisfied:
(1) the rights violation must be rationally connected to the aim of the
legidation; (2) the impugned provision must minimally impair the Charter
guarantee; and (3) there must be a proportionality between the effect of the
measure and its objective so that the attainment of the legislative goal isnot
outweighed by the abridgement of theright. Inall s. 1 cases the burden of
proof iswith the government to show on a balance of probabilities that the
violation isjustifiable.

Whilethelegidlationin question here passesthefirst of these conditions,
| believe that it fails on the first branch of the second -- rational connection -- and is

therefore not justified under s. 1.

Theappellant accepted that the obj ectives of theimpugned provisions--
to provide access to citizenship while establishing a commitment to Canada and
safeguarding the security of its citizens -- were sufficiently pressing and substantial to
warrant limiting a Charter right. | believe he was correct to do so. Ensuring that
potential citizens are committed to Canada and do not pose a risk to the country are

pressing and substantial objectives.

| do not see, however, how these goals are reasonably advanced by the
two-tiered application system created by the impugned provisions. The respondent
submitted that requiring an oath and a security check are perfectly rational ways of
ensuring that those who become citizens share our commitment to Canada and that they
do not pose a threat to national security. Linden J.A. accepted this argument in the
Federal Court of Appeal. With respect, | must disagree. The relevant question is
whether thediscriminationisrationally connected to thelegisl ative objectives. Wemust

therefore ask not whether it is reasonable to demand that prospective citizens swear an
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oath and undergo a security check before being granted citizenship, but whether it is
reasonable to make these demands only of children of Canadian mothers, as opposed to
those of Canadian fathers. There is clearly no inherent connection between this
distinction and the desired legidlative objectives: children of Canadian mothers are not
in and of themselves|ess committed or more dangerous than those of Canadian fathers.
The respondent nevertheless suggested several reasons why, in the circumstances, the
distinction was a reasonable way to seek the desired objectives. | will deal with these

suggestionsin turn.

The respondent argued that to have retroactively extended citizenship
rightsin 1977 to children already born abroad of Canadian mothers could have caused
difficulties for those children by interfering with rights or duties of citizenship they
already held in other countries. It was therefore reasonable to make the granting of
Canadian citizenship to these children dependent upon first receiving an application. |
see the respondent’ s point, but s. 4(3) of the Act clearly demonstrates that citizenship
based on lineagewas never imposed automatically, even on children of Canadianfathers.

The section reads as follows;

4. ...

(3) For the purposes of paragraph 3(1)(e), a person otherwise entitled
under paragraph 5(1)(b) of the former Act to become acitizen immediately
before February 15, 1977 remains so entitled notwithstanding that his birth
is registered, after February 14, 1977, in accordance with the regulations
made under the former Act,

(@  withintwo years after the occurrence of his birth; or

(b)  withinsuch extended period asthe Minister may authorize after

February 15, 1977 or has authorized before that date.

Section 5(1)(b) of the 1947 Act required the birth of a child of a

Canadian father to be registered (within either two years of the birth or an extended
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period authorized by the Minister) in order to claim citizenship. If for whatever reason
Canadian citizenship was not desired, the birth would simply never be registered.
Section 4(3) of the current Act carries this registration requirement forward. A child
born before February 15, 1977 of a Canadian father who currently does not wish to
become a Canadian citizen does not have to -- he or she can simply refrain from

registering his or her birth.

Treating children born abroad of Canadian mothers similarly to those
born abroad of Canadian fathers would therefore not have caused any undesirable
retroactive effects. Had the 1977 |legidlation extended the rights granted to children of
Canadian fathers to people in Mr. Benner’s situation, anyone not wanting Canadian
citizenship would have had the option of simply not registering his or her birth. Only
those children born abroad of Canadian motherswilling to take on Canadian citizenship

would haveit. Accordingly, | reject this submission.

The respondent also suggested that Parliament was unable in 1977 to
rescind retroactively citizenship rightsof children of Canadian fathersby requiring them
to undergo an oath and security check, and that it was therefore reasonable to institute

these protective measures where it could, that is, for children of Canadian mothers.

Evenif thisweretrue, however, and Parliament could not haverequired
children born abroad of Canadian fathers before February 15, 1977, to undergo the oath
and security check, the current Act does not require these procedures for any children
of a Canadian parent born abroad after that date, no matter how old the children are.
That is, of thethree” classes’ of applicants contemplated by theimpugned provisions--
children born abroad of Canadian mothers before February 15, 1977, children born
abroad of Canadian fathers beforethat date, and children born abroad of either Canadian
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parent after that date-- only thefirst isdeemed apotential threat to national security such
that an oath and security check are necessary before citizenship can be granted. A 20-
year-old applicant born in 1977 can come to Canada having spent hiswhole life abroad
and claim citizenship based on his Canadian lineage. If this applicant does not pose a
potential threat to the goals of the Citizenship Act, | find it difficult to see why someone
in the affected class does. | cannot, therefore, find a rational connection between the
stated objectives of the impugned legislation and the decision to require an oath and

security check only from children born abroad of Canadian mothers prior to 1977.

Even assuming without deciding that the legislation would withstand
analysis on the basis of minimal impairment, it therefore founders on the shoals of
rational connection. While it is not necessary to decide thisin order to dispose of the
appeal, | suspect that it would also fail the proportionality test in the third branch of the
second criterion. It would, in my opinion, be difficult to justify a Charter violation as
proportional to the attainment of an objective when Parliament does not even feel the
violation is necessary in order to obtain that objective. In conclusion, the impugned
provisions do not meet the requirements of the Oakestest and are accordingly not saved

by s. 1.

| note that the appellant argued that even if the Charter cannot be
applied to his case, theimpugned provisions neverthelessfall afoul of the Canadian Bill
of Rights, R.S.C., 1985, App. I1I. Inlight of my conclusions regarding the applicability
of the Charter and itseffect on the challenged | egislation, thereisno need to addressthis

issue.

6. Remedy
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The differential treatment of children born abroad before February 15,
1977, of Canadian mothers under the Citizenship Act and Regulations violates s. 15(1)
of the Charter and isnot saved by s. 1. It istheintention of these reasonsto declare the
legidlation in question of no force or effect in so far as it authorizes this differential

treatment: Constitution Act, 1982, s. 52.

| recognize that by taking this course, | am giving to children of
Canadian mothers the access to citizenship granted by Parliament only to children of
Canadian fathers. An aternative remedy would have been to read down the law and
make all applicants for Canadian citizenship by lineage subject to the oath and security
check, regardless of who their Canadian parent was. Given that the Act doesnot require
children born after February 14, 1977, to undergo these procedures, however, | am
confident that the course | have taken interferes far less with the overall legislative
scheme introduced by Parliament than would this alternative remedy: see Schachter v.

Canada, [1992] 2 S.C.R. 679.

| would thereforedecl are those provisionswhich make applicantsunder
s. 5(2)(b) subject to oaths, security and criminal record checks not required of children
born abroad of Canadian fathers before February 15, 1977, inapplicable to these s.
5(2)(b) applicants. However, because the parties were jointly unable to specify all the
legidlative provisionswhich could be affected by thisconstitutional challenge, the Court
will remain seized of the case in the hope that the parties will now use their best efforts
to agree quickly on the precise terms of the order. Following their agreement, the order
will beincorporated into thesereasons. Should the partiesremain unableto agree, future

submissions may be required.

| would answer the three constitutional questions as follows:
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1. Doss 3(1)(e), 5(2)(b), and 22 of the Citizenship Act, R.S.C., 1985, c.
C-29, and s. 20 of the Citizenship Regulations, C.R.C., c. 400, violate,
in whole or in part, s. 15(1) of the Canadian Charter of Rights and
Freedoms, in so far asthey impose more onerous requirements on those
claiming Canadian citizenship based on maternal lineage than on those
claiming Canadian citizenship based on paternal lineage?

Answer: Yes.

2. If the answer to (1) is “yes’, do ss. 3(1)(e), 5(2)(b), and 22 of the
Citizenship Act, R.S.C., 1985, c. C-29, and s. 20 of the Citizenship
Regulations, C.R.C., c. 400, constitute areasonable limit prescribed by
law pursuant to s. 1 of the Charter?

Answer: No.

3. Doss. 3(2)(e), 5(2)(b), and 22 of the Citizenship Act, R.S.C., 1985, c.
C-29, and s. 20 of the Citizenship Regulations, C.R.C., c. 400, infringe,
inwholeor in part, theright contained in s. 1(b) of the Canadian Bill of
Rights, R.S.C., 1985, App. Ill, in so far as they impose more onerous
requirements on those claiming Canadian citizenship based on maternal
lineage than on those claiming Canadian citizenship based on paternal

lineage?

Answer: Itisnot necessary to answer this question.

7. Disposition

The appedl is alowed with costs throughout. The judgment of the
Federal Court of Appeal is set aside and the following order is substituted therefor: the
decision of the Registrar of Canadian Citizenship dated October 17, 1989, rejecting the
appellant’s application for citizenship is hereby quashed; and the Registrar is directed
to deal with hisapplication in accordance with these reasons. The Court remains seized

of the matter pending submissions from the parties as to the precise nature of the order
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that the Court should make regarding the effect of these reasons on specific provisions

of the legislation in question.

Appeal allowed with costs.

Solicitors for the appellant: Clark, Wilson, Vancouver.

Solicitor for the respondents: The Attorney General of Canada, Ottawa.

Solicitorsfor the intervener: Gowling, Srathy & Henderson, Ottawa.
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