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Abstract .

As a systematic innovation of involving public participation in admin-

istrative decision-making, the system of price decision-making hearing has

become an important symbol of promoting the democratization and ra-

tionalization of public decision-making. However, this system is encoun-

tering a systematic distortion in practice, and is facing a crisis in public
confidence. In analyzing the dilemma of public participation in cases of
price decision-making hearings, this paper will discuss the structural prob-
lems of public decision-making, by examining the role and the power of
the public, the experts and the government in the price decision-making
system. The author believes that the dilemma of price decision

-making
hearing is rooted in several factors, namely, the “ marginalization” of the

public and experts, the weakness of their right of participation, and the

government’s monopoly of the right of discourse and the right of deci-
ston. Therefore, behind the dilemma, is the structural problem of the de-
cision-making system. Based upon the above consideration, this article
believes that in the present “administrative state”

, blind faith in technical
methods and positivism | is likelv to face a

double crisis of justice and ra-
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tionality in public decision-making. The crux rests with the monopolistic

“knowledge—power” structure in the public decision system. In China,

because of long-term unilateral emphasis of the authority of the govern-

ment’s decisions, the monopolistic color of the * knowledge—power”

structure is stronger. Squeezed by this systematic structure, the public

takes on the role as a symbolization and is marginalized. This is also the
structural obstacle to the effectiv

eness of all forms of public participation
including hearings.
The author believes that in order to break the monopolistic “knowl-

edge~—power” structure in decision-making, the public’s dual “person of

right” and “main body of knowledge” roles should be stressed, and a “re
strictive force” over the government’s decision must be formed through en-

riching the public’s right of participation. This paper tries to demonstrate
the following: First, from the perspective of knowledge theory, the nature
of the process of decision-making is also a process of re

alizing proper exer-
tion of participants’ “ knowledge ” through communication and mutual
learning. Second, the public is an extremely important main body of
knowledge, which cannot be neglected in the process of decision-making.
From this angle, public participation is not only an element that strengthens
the justice of decision-making, but also an element of achieving real public
and rational decision-making. Based on this observation, the article intro-
duces the perspective of “deliberative democracy” to find a new public de-
cision-making system that helps to achieve effective communication ,

reflec-
tion and learning between the public, experts and government,

Text .
| . DEFINING THE ISSUFE

In recent years, the rising of the hearing system has become an im-

Y g 2
portant symbol in the field of China’s public decision-making context.
Legislative hearings, price adjustinent hearings, city planning hearings

and environmental impact assessment hearings cte. have been normal
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practices in the public administrative field.l' ) In the reform process of

the public decision-making system, the hearing system was once consid-

ered an important systematic innovation of democratization and rationali-
zation of public decision-making.( 2!

Indeed, the practice of the hearing system can be considered a

change of the forms of our country’s public decision-making, i.e. the de-

13

cision-making mode transferring from the government's

“s0lo” to “cho-
rus” mode, in which the government,

experts and the public are all in-
volved. However, we find that in this process of change, the government
expresses its constant and passionate

“enthusiasm™ , but on the other
side,

the public is losing confidence in the hearing system.(3 ] If

we take
the hearing as a “game”

. through which public decisions are made, we

can find a very interesting phenomenon; in this same game, some players

are untiringly interested in the game while other players are feeling upset

{13 By searching “legislative hearing” through “ Baidu”
showed 433,000 relevant web pages (last.visited May 4, 2006 ).
hearing has been conducted all round Chin
hearing of personal income tax law held b
ing Committee of N

www. baidu. com ), there
The practice of legislative
a; on the other hand, on September 27, 2005, the
¥ the Commission for Legal Affairs under the Stand-
ational People’s Congress brought the legislative hearing to a climax. Since

1998, the number of price adjustment hearings has become even more surprising. The search
result of “hearing™ on “ Baidu” reaches up to 2

2, 160,000 results ( last visited May 4, 2006).
City planning hearings and environmental impact assessment hearings have been pl
tant roles in the process of administrative decision-making in recent years.
ation, we can say that * hearing” has become the

aying impor-
Without any exagger-
“key word” that appears most frequently in our
country's legislative und public decision-making fields.

{2) Forexample, a typical observation is that
sion-making is an important systematic design
sure that all interested partics can ey

“The public hearing system in public deci-
pushed forward by modern democratic society o en-
ally participate in the process of public decision-making to
open, fair, and scientific. ™y 3 By 1M ( Peng Zongchao
R T g DB LA I g SR ) AR Public Purticipation

in Policy Muking . e as an Kxample 9% { s B

make the decisions more democratic,
and Xue Lan) ,
Taking China’s Prive Decision Hearing Syst
FARDY | the Sth periodicat, 2000

P31 An dovestigation  conducted by Guangzhou
showed that the v

Social Situation and  Public Opinions
ong citivens. o total

“has no function™ | “has Himited function”

alue of hearings has decreased am
belicved that the hearing

mong which 15, 59

62.5% of the informants
andd s an externalism” |, a-
of them thought the hearing was an “externalism ™ B BT hao Yanhua
ctaly iy Sl ) 0 P b S Dl R Hearings are not heard - (itizens
tn f
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and weary. (4]

Some players’ upset, weary and even repulsed attitudes and actions
may probably overturn the function of the hearing system . after all, as a

systematic innovation, the hearing system is originally established to

hear opinions from various participants through encouraging their expres-
sion, negotiation and reconciliation. This reflects the “ democratic na-
ture” of the process of decision-making, and therefore provides legiti-
macy for the public decision-making. If the participants lose their pas-
sion and confidence in the hearing, and if the public no longer trusts this
system, then the functional expectation of “ democratization”
gitimacy” will become an air castle.(5]
Perhaps because of the above problems
tions on the system of hearing will not

and “le-

the criticism of and reflec-

stop. However, most of the pres-
ent criticism and reflection concentrate on the procedural problems of the
system of hearing itself; namely,

lection of hearing representatives
records etc.(6
pinion,

the neutrality of hearing hosts, the se-

and the legal binding force of hearing

) Although these criticisms are pertinent, in the author’s o-

they neglect the more essential problem behind the hearing—the
systematic structural problem of the country’s public decision-making.
The systematic structure of public decision-making generally consists of
two aspects: participants of decision-making and their power allocation.

The basic observation this paper will discuss and elaborate on is;

the
current public decision-m

aking system is essentially a monopolistic

(4] According to a statistics article about the price hearings during 1998 to 2000 in Bei-
Jjing, the proportion of the representatives that were actually presented to those who should be
presented is continually descending along with the time, and the proportion once even reached as
low as 53. 5% {2500 A I L 040 s o 2 B3 LU IR 9 M 2R HET U )% K890 supra
note 2, p, 67,

{51 As one price hearing falls here,

another rises there, but behind this prosperous hear-
ing phenomenon,

we must pay attention to some crucial problems: the public is becoming more
and more tired of the price hewring ; some price hearings are mere formalitics
which makes price hearings basically “ price hike hearings™
toward the etfectiveness and fairness of the system of he

of the government,
i the public is showing great doubt

aring. The hearing is failing with a seri-
CUWETE 2y AU S BT ( Hearings
T | First page, April 24 2006.

A7 Wang Wanhua) T Tl i (i 55 2k o 1 e oy
Defects of Cur Country's Gorernmentad Syszom of F
p. 74

ous crisis of public confidence. ) EE( Wang Xixin)
Showld Hold the Buseline of Demoeracy )  { i)

6] "(Analysis of the

rece Decision Hearing) | id: FRAY L 2005(4)
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structure of “knowledge—power” dominated by the government. In this

systematic structure, both experts and the public are in its mar

gin( play
a marginal role?)

., without reasonable restrictive force toward the gov-
ernment’'s power of decision. Such restricted roles of the participants and
power allocation in the structure reflect the embarrassment and dilemma
of the hearing system. In breaking the dilemma of public participation,
the hearing itself, and the process of public decision-making, there
should be a rethinking and adjustment of the roles and power allocation
of the public, experts and government in the system of public decision-
making in terms of systematic structure of decision-making.

Based upon the goal of the research, this paper defines public deci-
sion-making as the decision-making activities undertaken by administra-

tive organs in the process of administration. The concept of “

the pub-
lic” 7 I refers to two aspects:’ (

1) individuals or groups whose interests
are affected in the process and/or by the result of the decision-making.
These individuals or groups may diverge on their interests, or,
they probably have completely opposite and competing interest
applicants ( businessmen) and consumers

in fact,
s, €. g.

in the price hearing; and
(2) common people who have a psychological demand,

and responsibility of the public decision-making and administrative jus-
tice. They may not have direct interests involved in any specific deci-
sions, but they may be relevant and indirect stakeholders of the deci-

sion; or because of factors like their individual social responsibil
value preference and conscience,

expectation

ity ,
they may hope to participate in the

(71 “The public” in this p

aper generally refers 1o citizens or groups th
own interests

and based on their different identitics in diftferent communitics ,
terests of their communitics, In this SCHSE |
a matter of tact |

at care about their
care about the in-

the public do not have only one common interest, As
they have plural and competitive interests. However, the concept of " the pub-
lie™ in this paper s different from Arendt's when she eriticized totalitasianism . which will be fur-
In Hannah Arendt's research of tot v

some domized individuals who only care

ther discussed and anatyzed later. alitarianisiy, the public are
about their own NLrests |
of wlitrianisim, The public referred 1o in this paper do not have the meaning of *atoms”
Hannah Arendr . 14he Origins of Totabitarianism ( Chinese cdn) | FR e
IE AR SR EE 100s 4 gy

and thus lead to the growth

Lin Xianghua truns. ),
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comment of the public decision-making and thus influence the deci.
sion.0® ) Experts” discussed in the paper refer to neutral individualg
who provide consultation, evaluation and other knowledge-related sup-
port for the public decision-making based upon their professional knowl-
edge and skills.(9) Lastly public decision-making discussed in th
per are mainly decisions in the process of administration ,
“government” referred to in the paper,

e pa-
therefore , the

if without other specific expla-
nation, only refers to administrative organs that exert the
lic decision-making.

The paper mainly aims to observe the basic problem of China's
tematic structure of administrative decision—making:
pants and their power allocation

8ys-
the roles of partici-
191§, e. how to conmstruct a systematic
structure of public decision-making to promote effective expression and

communication between the public, experts and the government, and to
promote the legitimacy and rationality of the decision-making in terms
of both the democratic process and knowledge sharing.

In order to put the discussion into a concrete context to be ana-
lyzed, the author chooses price hearing as the form of participation in

[8) In fact, in the process of public decision-making, the situation that 50IMC participants
are not directly connected with the discussed interests does universally exist. For example, in the
price hearing, except for hearing representatives, common people also participate in the process
of decision-making in the forms of public-opinion poll,

comments, written letters of opinions
ete. P

articipation in the latter forms does not need recog

nitions of * qualification of participa-
tion™. That is to say,

from the perspectives of collecting information of
promoting the democracy of decision-making . everyone in society can be the participant, In
some countries, e. g. in the process of making government regulations in the US| the
comment” procedure cven permits every person,
process of commenting the draft of the regul

decision-making and

" notice-
including forcigners, to participate in the
ations.

L9 ] I experts do not appear with neutral identitics to provide consultation and evaluation
for decision-makers . no matter what kind of professionat support they

give, they should be con-
sidered as a part of “the public”

+ being participants who have competing interests,

However | in
SOME cases . experts cannot be putely neutral

- and theic neatrality is only ategal fiction, ¥

or ex-
ample, in the price hike hearing of rent fee of taxi,

wue can say that any experts have their inter-

ests involved in the final decision, beciuse they all can be potential conswners™,
Py Of course | the svstem of public decision muking is not lmited 1o participants of the
decision-making and their power allociwtion | but includes dynamic processes sach as the meih-
ods . procedure, measures of the decision making, This paper’s observation on the hearing sys
e belonys o the later ¢ dynamic processes of the system of d
s observatton is ysed o fuether

wnaly 2¢ the static stiucture of the systent ol decision itk g

power of pub--

coision making 1 but the goal of
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the process of decision-making to make a case study. The reasons why

this perspective is selected to analyze the country’s system of public de-
cision-making are: (1) Not only does price decision-making involve
specific industries and groups, it is also a socially sensitive topic. Every

important price adjustment attracts people’s sensitive attention, and

therefore stimulates people’s enthusiasm of public participation.
(2) Since the Price Law establishes the system of hearings, price hear-
ings have been widely practiced throughout China and at all levels of the
government, giving us a large amount of materials for observation.
(3) The process of price decision-making reflects general procedural el-

ements and signs of China’s public decision-making, e. g. public partic-
ipation, hearings, expert evaluation meetings, government decision-
making etc. and (4) More importantly, the hearing system in price de-
cision-making is on the one hand vigorously pushed forward and suppor-
ted by the government, but is on the other hand wracked with pervasive
doubt and repulsion from the public. This obvious contradiction gives
researchers a dramatic perspective of hinting that the state of the tense
relationship between the two sides cannot be sustainable. Therefore, it
is urgent to study this problem. The main thread of this paper is to ob-
serve the practices of price hearings in the systematic structure of price
decision-making by analyzing that structure , and on that base, to further

reflect, rethink, and reconstruct this country’s systematic structure of
public administrative decision-making.

I. UNDERSTANDING THE GAME OF PRICE HEARING

In the field of price decision-making, the use of the hearing as a
method and form of the decision-making process, was established under
The Price Law in 1998. The 23-article law prescribes that “In determi-
ning government-set and government guided prices for public utilities,
non-profit services and commoditics under natural monopoly that involve
the vital interests of the masses, public hearings presided over by the
government price department should be conducted to solicit views from
consumers, business operators and other stakeholders to discuss the ne-
cessity and feasibility. " This article is thought to “have created the first

case where the hearing process is introduced into our country’s adminis-




78 Peking University Journal of Legal Studies

trative decision-making field.
publicity of admini
sion-making. "(11)

It is an important symbol in our country’s
strative affairs and the process of democratic deci.

A. Interpretation of the Functions of the System of Price Hearing

From the level of its system design, what is the hearing expected to
do in the process of price decision-making? At the beginning of the
“Measures for Hearing on Government Price Decisions”
State Development and Reform Commission in 2002,
of price hearing was to make the price decision-makin
democratic and normative,(12) According to this
ers of the system have a very high expect
price hearing in the process of decision-
tions realized?

issued by the
the major function
g open, scientific,
prescription, the design-
ation toward the functions of

nuking. How are these func-
The Measures define the hearings as follows.
decision-making hearing in the Mea

sibility study of the price,

“The price
sures refers to the necessity and fea-
before fixing (including adjusting) govern-
ment-set and government-guided prices for important products and
ices. The

serv-
study is organized by the government’s price department and

participated in by interested parties of society, "!3) This article clearly

points out that this country’s price decision-making hearings have basi-

cally the same function as a “ feasibility study”
department organizes interested parties to study
bility of the price fixing.

: the government’s price
the necessity and feasi-
What is a feasibility study meeting? Is there any difference between
a feasibility study meeting and a hearing? In Chin
discussions, feasibility study meetings, and he
as parallel concepts. For example

a’s legislation, *panel
arings” are wsually used

the Legislation Law prescribes that
in the process of drafting an administrative regulation, the gathering of
opinions may take various forms such as pancl discussions feasibility

AL I N Gl R BRI TR SRR R A S W Yang's
Speech and Angieers in the Press Conforence voncerning Roilieay Price Hewrtug ) | Chine Price, the
2ad perindieal | p3.

PEXT Ao tol = i fig ok oy g 1

VLT Yeasines for Hearing oo ()
Hecisionsy | issucd on December 200, 2002

orerngrent Priee

by the Stare Devetopment and Ret.
PVD o Aele 2ol R g ik o b fy g
Deciviany 1 .

ori Connmission,

Wi aeres Jor Hlearing ua Covernmaent Prooe
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study meetings, hearings etc.(4) From the perspective of semantics and

legislation skills, those three concepts should be different, otherwise it
would not be necessary to enumerate them one by one. From the per-

spective of function, however, the three concepts may lead to the same

function—solicitation of opinions. In fact, if there were no specific

differences in their respective procedural rules, panel discussions , feasi-
bility study meetings, and hearings may be exactly the same in terms of
the structure and function. In another words, in this country, panel dis-
cussions, feasibility study meetings, and hearings share the same func-
tion, but differ in their procedures and rules.

Unlike panel discussions and feasibility study meetings, hearings
are not a native concept, but were introduced into China from British

and US legal systems. Both the ancient British “ Natural Justice”

in
common law and the “due process clause”

in the American Constitution
emphasize that when the government is going to make any decision that is
unfavorable for the interested party, the interested party should have the
opportunity to be heard.l!5) [n these situations, the function of hearings
and the right to be heard are not to ensure the rationality of substantive
decisions but to show procedural justice and fairness. Its aim is to provide
the psychological sense of fairness and to restrict the government’s arbi-
trariness.(18) In this sense, people generally will not understand the
function of hearings from the aspect of “the democratization of deci-
sion-making” | as people will not understand the interested party’s right
to defense in the judicial process as a mechanism of democratization of
the judicial process.

The above concepts of hearings do not necessarily refer to the formal

and highly judicialized hearing. As a matter of fact, the hearing can take

CL4) Pl AR T 7 10387 ( The Lo
ticle 58 “1In the process of drafting an admini
opinions from
zens,

gislation Law of People’s Republic of China), Ar-

strative regulation, the drafting body shall gather
a wide circle of constituents such as the relevant agencies | organizations and citi-
The gathering of opinions may be in various forms such as panel discussion, feasibility
study meeting, hearing cte.

LIST See DI Hewitt, Natural Justice | Butterworth 1972, p. 10, See Paul Verkuil, Cross-
Rev. | pp. 685-—671,

nited Sates stated clearly in one
“Itis the procedure that distinguishes rule of law and

cwrrents in Anglo-American Administrative Larwe | 27 William and Mary L.

[lo]  Grand Justice Douglas of the Supreme Court of the U
written judgment
b

arbitrary rule of man, ”
ces A Faseist Refugee Comm. oo MeGrarh ) 340 U8 123 179¢ 1951 ).
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various forms: it can be before the fact or after the fact, written or oral,
formal or informal.!'”) The one key of these various forms of hearing is

the expression of opinions to respect people’s nature. Some scholars be-

lieve that due process, with the core being the right to be heard, reflects

the essential value of recognition and respect of human dignity.[18]
However, even in the British and US administrative laws,

the form
of the hearing is not equal to “formal hearing”.

For example, Articles
554, 556 and 557 of the American Administrative Procedure Act pre-

scribe that formal hearings are a procedure of highly judicialized adjudi-
cation: the hearings are hosted by a highly independent administrative
law judge ( ALJ); the ALJ, who hosts the hearings, should not have
any interests involved in the case, and cannot have unilateral contact
with any interested party; participants of the hearing shall present their
proofs in oral or written form in the hearing process, disproving each
other, and through cross-examination until the facts are clear; hearing
records have exclusive force in the final decision. which should be sup-
ported by the “substantive proofs ” recorded in the hearing records. [19)
It is not difficult to see that in this kind of hearing process, all other as-
pects are quite similar with an adversarial judicial procedure except that
the host ( presidor) is not a judge. Formal hearing procedures prescribed
in the Administrative Procedure Act do not automatically apply to all ad-
ministrative decisions. In fact, only when a certain law clearly requires
the administrative organ to “make a decision according to the hearing
record,” should the procedure of formal hearing be triggered.(*") As to
administrative legislation actions, the Administrative Procedure Act also
prescribes that the formation of formal regulations and rules shall adopt

(17)  Inthe US| it is recognized in theory and pructice , that the exertion of the right to be
heard may not be the formal hearing, but “a certain form of hearing”. See Heary J. Fricadly,
Some Kind of Hearing, 123 Univ. of Penn. 1. Rev. (1973), pp. 12771278,

(18} Jerry Mashaw . Administrative Dye Process .
Rev (1981), p. 885,

(191 S U.S.C.A§551, 536, 557,

(201 When the procedure of ™ judicial hearing” preserit
Act should be trig

The (uest for A Diguity Theory, B. U, L.

wd inthe Administrative Procedure
gered has enjoyed a process of changes in practice. The Court sometimes pives
broad interpretations and sometimes BIVOS very stiict ones. See Alfred Co Aman aod William T

Mayton, Adwinisirative Laiw { West Group 1992y | pp. 202 - 20,
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the formal hearing procedure mentioned in Article 556 and 557.(21) Be-
cause “price fixing” is legislative activity in its nature, the procedure of
formal hearing may apply to it.(2) However, the function of the proce-
dure of formal hearings is mainly to thoroughly investigate the * disputes
of fact” , this procedure receives many restrictions ( instead of encour-
agement). Especially in the administrative legislation, the procedure of
formal hearings is used very cautiously because there is a problem of se-
lection between policy and value.(23)

The brief view above of the hearing system including informal and

formal hearings, tells us a simple but misunderstood fact in this country’s
practice of price decision-making, i. e.

country’s price decision-making ,

the hearing in the field of this
is neither an expression of opinions in
terms of due procedure, nor a formal hearing that is characterized with
judicial procedures and the aim of investigation of facts,
system or a form of decision-making.
the concept of “hearing”

”

but a “new
Although this new system uses
, its function and procedural rules have noth-
ing to do with the hearing system. It bears the * name” of hearing, but
does not have the structural and procedural “substance” of a hearing.
The function of China’s price hearing is essentially a discussion and a
study of problems of price decision-making according to
rules.

B. Players of the Game and Their Roles
Heari

some game

ngs in China’s price decision-making do not have the real con-

tent of the original hearing, but this does not necessarily mean that we

should direct our system of price hearings to a formal and judicial hear-

L
[ It is interesting that there was a very important case of Ame

about price hearing” | i.¢. Unired Suites v. Florida Eust Coast Reilw
S, Cr. 810, 35 L. Ed. 2d 223 (1973).

2T S5 U.S.CLA$553 (o).

22) rican administrative law
ay, 410 U. S, 224, 93
The key problem was that whether the Inte
adjustment of the railway transportation expe
of formal hearing proseribed in Articles 333, 556, 557 of APA.
that [CC should adopt the
me

rstate Com-
merce Commission's nse should adopt the procedure
The Court of Appeal belicved
tormal procedure of rulemaking ., but the
ntsaid that ICC did not have to use the procedure

L23]

Supreme Court's final Judg-
of formal hearing prescribed in APA.

" Like what the US Supreme Court pointed out,
perhaps is more suitable for policy -making.
al Applicability . The Need Jor Procedurad lunovation in
Rev 127601972

informal notice-comment procedure

" See Hamilton, #roc edures for the .\4/0/1(1:1/: nf Gener-

Vdirinistrative Rulemaking . 60 Cal. 1.
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ing system. As stated above, the basic function and advantage of judi-
cial hearings rest on investigation of disputes of fact,
deals with many value choices. It is obvious that whe

ues, we should not try to build an adversarial
over the other

while price policy
n facing plural val-
system to let one side wip
side. A more proper strategy is to realize compromise and
balance through negotiation and discussion. In this sense,
hearing, neither being formal nor judicial,
design. In a similar way,

China’s price
does not have a defect in its
we do not have enough reason to change our
hearings into a judicial form when we are criticizin
of price hearing. (24

g our current system

If price hearings are essentially feasibility study meetings, then in

this game, are the participants’ roles and the rules of the game reasona- *
ble? Are they helpful to discuss the problem¢
When we observe the current system of price hearing ,

we can find
there are several participants at different levels: (1) Government de-

partment that hosts the hearing. It is usually the organ that has the final
say on the price, and is the key party of the price decision-making, and
sometimes the only party. In price hearings, the host appears to be in a
comparatively neutral position; for example the price adjustment plan is
not brought out by the decision-making organ, and, in the hearing, the
host does not give any opinion or comment. However, if in fact the aim
of the price hearing is to study the necessity and feasibility of a certain
plan, logically the plan should be provided by the decision-making or-
? gan, and explained, interpreted and responded by the organ. (2) Ap-
] plicants of the hearing. They are often enterprises, their representatives,
| or representatives of business operators who bring out the price ( hike)
adjustment plan. Their roles in the process of the hearings
optional plans, statistics of the plans, facts and reasons

other participants’ doubts and questions. Here

are to provide
responses to
the business operators act

{241 It is a pity that most of the current criticisms of the system of price he
upon the American APA's ™ judicial hearing”

the " doctrine of rolls”

aring are based
- For example, they advocate the introduction of
+ independent hearing host, and judicialized procedures in the price hear-
g, However, judicial hearing’s am is 1o vestigate dispttes of fact, and is not used (o solve
problems concerning value and policy. In the price decision making, not only are there skill
problems | but also many problems cancerning value

heanng procedure s not praciical and

amnd policy . Overcmphasis of the formal

unreasonable,
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as participants of the hearing, and at the same time , are providers of op-
tional plans. They are actually “agenda setters”. (3) Representatives
of interested parties. Because price decision-making made through price
hearings deals with a large number of interested parties, and therefore,
representatives of interested parties, in a certain sense, can be consid-
ered as representatives of the public. Generally speaking, they lack nec-
essary knowledge and information about the necessity, rationality and
feasibility of the optional plans. Their roles in the price hearing, are ac-
tually not to study the plan, but to express their value preferences and e-
motional demands to affect other participants. (4) Representatives of
scholars and experts. In the current process of price hearings, their role
has not been clearly defined. Their participation is based upon profes-
sional knowledge related to the decision plans, not upon whether they
arc experts or not. In other words, professional knowledge referred to
here is the knowledge that is related to technical problems of the deci-
sion plans. Their role should be to give opinions, comments and judg-
ment on the problems of specialty and technique. They should not be
judging the plans’ value. Otherwise their role would be distorted to be-
come representatives of the interested parties. and (5) Representatives

of relevant government departments. The current rules of hearing proce-

dures do not define the role of representatives of relevant government

departments. But because they participate in the hearing representing
relevant government departments, their activities and opinions should re-
present their departments instead of individuals. The purpose of their
participation is to provide opinions on the optional plans from the per-
spective of governmental policies’ coordination.

Through simple descriptions of the participants and their roles in the

rules of hearing, we can find that the role setting of participants is un-

reasonable in terms of structure-function. Besides,

because of the ambi-
guity of the role sctting, it is casy to lead to role malposition. Firstly,
the hearing is o study and consultation of public decisions hosted by the
government, so the optional plans should be provided by the government
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department. These plans belong to agenda setting '2%) which should be
the government’s responsibility. Secondly, because hearings are held to

provide study and consultation for government's decisions

, it is not rea-
sonable to make opponents

among between the business Operators and
consumers. The more reasonable way is to allow both si
discussion and study of the decision-making
perspectives. Thirdly,

des to provide
plans from their different
the role of the experts is vague in terms of func-
tion and responsibility , and their relation to other participants is also un-
clear. The question is then asked Who are the ex

perts, and in what
fields are their expertise?”

Fourthly, who do representatives of relevant
government departments represent? Do they represent their departments
or themselves? If they only represent themselves » Why should they be ti-
tled as representatives of government departments? Finally, and most

importantly , because price hearings are only public discussions and a

study in its function, the public has a right to give their comments and
opinions in various forms |

even if they do not participate in the process
of the hearing. However,

in current price hearings, common people are
absent and excluded from the hearing by the game rules.

C. Chaotic Game Rules

Besides functional malpositions of the partici
tem of price hearing, there is also an inconsistency between the rules of
procedure and systematic function. From the perspective of “structure-
function” | the arrangement of systematic structure should serve its func-
tion. (1) Because hearings are only held for providing study and con-
sultation for government’s price decision-making
the proportion of the business operators ,
representatives of experts and scholars |

pants’ roles in the sys-

it is difficult to justify
representatives of consumers,,
and representatives of govern-

(251 “Agenda Setting” cofers 1o setting topics or providing ,

defining problems and op-
tional plans, and is the centeal power in the

Somctimes, the problem it-

- Some problems are thought to be problems by some
people while are not thought to be problems by others. Therctore

pubic decision-making,
self needs interpretation or * construction ™

the setting of the problem it-
ant part of the decision making. Sce 548 4
Shi U B MG CThe Enipowerment of e
From a Perspeetive of Post Wodernismy | 'y (U UNPRTVE “hi
CBat Gang and Shi Weimin eds. ) " 8] 45 4 Ao ar gl
VIR 2R R 20000 0L p. 20

self is wncimpartant vight of discourse and an inport
CGuo Weiging ) " 0 R8BI 1 o 14

Public and Deworatic Poliey Seience

CThe Aaalvais of Chine's Pulilie Poli-
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ment departments. As a matter of fact, if we only judge from the effec-
tiveness of the study, the function of experts should be more reliable.
(2) In order to make the study more effective, the host department
should disclose much more sufficient information, but the hearing rules
are greatly deficient in this aspect. (3) If the hearings only provide a
study, in the current hearing rules, there is a so-called * bright spot”
rule, i.¢. “When most of the representatives of the hearing oppose the
price adjustment plan, the organ of price decision-making shall adjust
the plan with the applicant or organize a new hearing. "(26] This rule is

not a reasonable one, because such rules endow the hearing a certain
function of “voting” .

In sum, there are three conspicuous problems existing in China’s
current system of price hearing. The first one is the uncertainty in its
faction function and being unworthy of. On the one hand, the system of
hearing appears in the name of “hearing”, but in reality its function is
“consultation” or “study” ; on the other hand, although price hearing is
a consultative activity, the system designers want it to assume the func-
tions of democratization of decision-making and justification of the re-
sult. The way to achieve that is to combine and mix some elements in
the participants and procedural rules of the hearing. The second problem
is that the participants of the hearing suffer from serious malposition.
The most obvious example is that because the hearing is a study and
consultation of public decisions hosted by government, the optional
plans should be provided by the government department instead of by
the applicants. Here, the government is seerﬁingly “behind the curtain”
standing aloof, but it cannot cover the fact that only the government en-
Joys the right of price decision-making. The third problem is that the
hearing rules try to reconcile the ( conflict between the ) “exclusiveness”
of the hearing procedure and “ openness” of the procedure of the feasi-
bility study meeting. For example, there are some selection rules and
proportion rules of representatives of the hearing, and the progress of
the procedure also has some rules, which are imitations of the hearing
procedure. At the same time, all those procedures are open. For exam-

126}

Article 25 of RO M IE T TR T Yewsires for Alearing wn Gorernment Price
Decisions) | supra note 12
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ple, there is no strict definition of the

qualification of Tepresentatives |
and the hearing record has 10 procedura

1 binding force.

We cannot help but ask why there are obvious
conflicts. The author believes that those obvious
conflicts in the function ,

price hearing are not an yu

inconsistencies and

inconsistencies apq
its participants and the rules of the system of

nconscious mistake in System designing , byt g
conscious systematic arrangement when facing the reality of the current

system of public decision-making. In other words, the dilemma of the
system of price hearing is determined by the system
current system of public decision-making. The follo

analyze the problem from the systematic structure
decision-making.

atic structure of the
wing discussion wil]
perspective of price

. PRACTICES OF PRICE HEARI

NG IN THE SYSTEM OF
PRICE DECISION-MAKING : A SUCCE

SSFUL FAILURE?

Since there are so many serious problem

S in the system of price
hearing , do Chin

a's price hearing practices have a failing record? This is

an embarrassing and complicated question. It’s interesting that if we care-

fully analyze participants’ profits and psychological feelings in the price

» We can find that it is not a question with a simple “Yes”
“No” answer . Faced with the same game of
participants may give different ev
roles and profits

hearing or
price hearing, different
aluations based upon their different
. and feelings in the game. Furthermo

spective of the design and arrangement of the system, because price
hearing is a “ subsystem” embedded in the system of price decision-
making, maybe one of the important goals of the systematic arrange-
ment is to ensure that the basic framework of the system of decision-
making is not to be broken through. As lon
ried on within the framework of the
ter its process and result,

re, from the per-

g as the hearing game is car-
system of decision-making , no mat-
the government can beljeve th

at the hearing is
& success, because the hearing does not give any substantive challenge
o government's power of decision-m

A. Frustration of Consumers and the Public as Participants

For participants of the hearing, * failure ™

aking.

may mean " frustration ™

due to being overlooked |, marginalized or manipul

ated i the process of
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participation. It may also mean their disappointment and dissatisfaction
toward the result, or it may be the combination of the two. Generally,
some participants ( mainly representatives of consumers ) of the price
hearing and common people are full of frustration and disappointment
towards the system of price hearing. On the representatives of the con-
sumers’ perspective, their frustration comes from the following aspects.
(1) Most of them believe that they cannot substantively affect the result
of price decision-making, because “the decision in fact has been

made”?") ; (2) Compared with full preparation and confidence of the

representatives of the business operators, these representatives are in an

inferior position both factually and psychologically, because of informa-

tion asymmetry, lack of knowledge of technical problems and limited

time for preparation.(*¥) (3) Because those representatives are not pro-

duced by a certain justified system, they perhaps lack a strong sense of
participation and confidence;?*) and (4) Even if they put forward their
opposing opinions and corresponding reasons toward the price adjust-
ment plan, they usually will find that the final plan neither adopts their
opinions nor gives any response toward those opinions.*%J All the above-

mentioned factors may lead to and exacerbate the frustration of the rep-

resentatives of the consumers, making them feel disappointed and tired

———

(27] See XIRBK ( Liu Binglu) ,* -5 @i 845 it it {1F 28057 WE2 " (A Hear-Supply Hearing
with @ Settled Result) € 3 504149 , September 15, 2004. _

{287 For example, in the entrance ticket price hike hearing of
Great Wall held in Beijing 2004, many representatives said that they d
informarion of the price hike. This senario is very common in price h
December 2, 2004 , the 5th page. Quoted from a sccondar
ited May 13, 2005)

the Forbidden City, the
id not know the reason and
carings. See LAY,
¥ source www. sina. com. cn ( last vis-
L291 " Representatives of the hearing are invited

by the government s price deparunent.
Volunteer signing up,

recommuendation by units and selection by e
the torms of producing representatives of the hearing. ™ See Article 1) of Ry rEU PR U
B . ( Measures Jor /I:-:uiug an Governement Price I)«'('I.\iuu‘.\' ).
not selected or assigned by interested parties,

enthusiasm and

levant social groups can be

Becanse these representatives are
they often take the bearing as a " sk " . tacking of
diffident of their own representativeness
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of the game they have involved themselves in,(31]
For common people, although they do not partici

process, there is no reason to doubt that they have a
in, and pay attention to,

pate in the hearing

strong expectation
the hearing activity because they have a direct
interest in connection with the price decision. Before
price decision,

every important
the public show their strong will and action to partici-
pate. For example, before the latest price hearing on the adjustment of

the rent fee of taxis in Beijing, many citizens expressed their strong at-

tention to the price decision through the internet and other mass

media. 32) The public's disappointment and concern towar

ings have become the “theme”
Descriptions like *

d price hear-
of many price hearing related stories.

‘ . . . o . . . ”
price hearing is equal to price hike meeting
hearings are almost price shows” |

formances”
ings.!

. “price
“price hearings are expensive per-
have reflected the public’s frustration toward price hear-
311t has been discovered that the public have two reasons to doubt :
the price hearing system . ( 1) They have reasons to doubt the qualifica-
tions of the participants and the rationality of the rules
(2) Once the price hearing is held,

of the game. and
it usually means that common peo-
ple’s right of participation and right of discourse are restricted or even
deprived, because the decision-makers often use the opinion

s of the rep- i

(3t) There is an increasing tendency th
in the hearing. Although there m
sentatives,

at more and more representatives do not participate

ay be various reasons why they give up the ch
it is not ditficult to guess and conclude
ing in such a game. Or else
be the representatives,

ances to be repre-
that they do not have any inferest in participat-
it is hard to imagine why they are absent once they are chosen to
See U2 LT H T ( Peng Zongchao et al. ) W7 BF i ji . 38 1) b R
B (The System of Hearing . Transparent Dec tston-malking and Public Administration) | i e k%
HURR Y 2004 420 pp. 67,58,

T
G20 st B LA I e A BN A kAT
Number of the Price Hearing and the Publiceopinion Poll on

Adjustment of Rent Fee of Reifing’s
Taxi) at hitp ./ news., sina. com, cn/c/l()()(y()5~().§/1522*)775175, shuml ( last visited May 13,
2006 .

Big Cup hetween the Assent

AL See TR L TR L g AL WETE 200 B 1L 30 (b Con-
sumers’ Assoctation and Gansy Provenciad Consumers” Assaciarion Expressed the Opinion Recertly .
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resentatives to replace or “fictionalize” public opinions.(**]

B. Who are the Winners of the Game?

However, not all the participants are “losers” in the price hearing.
Because the price hearing cannot substantively affect the current system-
atic structure of decision-making and its power of decision-making and
at the same time provide various “resources” for the final decision, the
price decision-making organ always believes that price hearing is a
“successful system and practice”3). Under the current framework of
price hearing, we can find the following reasons for the price decision-

making organ’s preference for price hearing: (1) When representatives
of all sides are studying the price decisions in the price hearing, the de-
cision-making Vorgan stands in a seemingly fair and aloof role. This
“looks nice”; (2) The decision plan is discussed and studied by repre-
sentatives of all sides, and when the future facts prove that the plan was
a failure, the hearing system will partake in the responsibility of the fail-
ure of the decision; (3) The price hearings are usually thought to be a
major measure to realize the democratization of decision-making by the
decision-making organ. This means the hearing can be used as a re-
source to justify the power of administrative decision-making, no matter
whether the hearing affects the decision or not; and (4) Al these “prof-
its” do not harm the basic systematic structure of the decision-making or-
gan which monopolizes the power of decision-making. In a certain sense,
they even reinforce the power. If so, then why does the decision-making

(34)  For example, on April 26, 2006, a price hearing on adjustment of rent fee of Beijing's
faxi was held in Beijing. There were 25 representatives in total. After the hearing, Beijing De-
velopment and Retform Commission ( the host) announced that 1o represcentutives supported the
price hike plan, and Y opposed it. This result gave us o hint thal most people supported the price
hike. Here, there i a suggestion that the opinions of the representatives were used o weplace the
public opinions. In fact, according w Sina’s online investisation, 90%

of the informants op-
posed the price hike. See ™7 0 [E 23 151 g

025508 S5 EON EMCGE ST O Diferences e

tween the Price Hlearng and Pobli Opinions Test the Governnment's Abilin of Gorernaner) | at K-

s wwwjeed. ens News/sckd  mie phoenixtv/ 133901885 bing ¢ last visited May 13, 2006) .
T B L LI U IR I S L T R R T TR I T G

ST Hearings Reached the
Fxpected Fffeet,  thstore Stepof Chite s Svstem of Hearing

cab hlpswww ety comsspe -

G 3021 32304 hnt bt visieed Moy 1i ) 20060)
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organ not go ahead with jt736)

Through the process and form of price hearing, the decision-maker
can easily exert its monopolized power of decision-making. Then the
business operator who applies for the price adjustment ( price hike in
most cases) can conveniently communicate with the decision-maker in
and out of the price hearing process. Although, on the surface,
are many participants in the process of price hearings, including con-
sumers, experts and scholars, representatives of government depart-
ments and even some common people, in the whole process of the price
decision-making , especially before and after the hearing, there are only
| two permanent participants: the decision-making organ and the business o
: operator. This evidence makes us worried and concerned that the price

hike is a huge prompting factor for the business operator, and that the
business oper

there

ator has absolute information advantage in terms of persua-
ding the decision-making organ.

The business operator can even get
" custom made”

expert opinions to support its application. In the situa-
tion where other participants are marginalized or even absent, the com-

munication between the business operator and the decision-maki

ng organ
will easily lead to

" the capture of the governor”.37) This means that the
current system of price hearing cannot form a “

balance” force through
the participation of consumers and experts, but

at the same time, it pro-
; vides the business operator a monopolistic ch

ance of communicating
with the dccisi0n~making organ. In sum,

the business operator is also a

|
| e
4
i

(363 This can explain why the government de

cision-making organ keeps high interest in
the system of hearing when the other participants and the public are losing their interest in the
system. The torm of hearing has expanded from the price decision-making field into other fields
of public decision-making. For cxample, Jinan and Qingdao (cities of Shavdong Provinee) re-
cently promulgated local regulations requiring that the system of hearing should be introduced in-
to the process of decision-muking concerning unespected public events, On the one hand, it may
mean the rising of the sense of public participation in the field of China's public decision-mak-
ing: on the other hand, most of (hose systems of hearing copied the mode of price hearing,
Therefore | whether or not they can bear the function of public participation iy s
is worthy of further atiention,

137

till a question that

There are various reasons why the administritive or

fan s captured by the governed,
One of the vonspicious reasons is the de

pendence of professional and weelmical know led
ficlds where
stressed s this phenomenan s more obvious, See f.
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winner in the hearing game. It is not strange to see that most price hear-
ings end up with the applicants’ goals achieved. (38

Therefore , in the practice of China's price hearing system, we find
a fancy picture in which the public universally believes that the price
hearing has become a “show” and “ formality” , and that the price hear-
ing is facing with a crisis of public confidence. For the price decision-
making organ and the sovernment, they think that the system of price
hearing is a successful practice, with a high interest in holding hearings

of various forms. Facing the same system, different participants based
upon different expectations give completely

opposite evaluations. In this
sense. we can call the system of price he

aring “a successful failure”
It should be emphasized that in the process of the decision-ma

organ’s “successful” operation of the hearing system,
It the decision-making organ only scttles on the form
stead of the feeling of participants and the public,
decision-making organ gets its “ profits” in the hearing, “ negative exter-
nal effects”*)in the economic sense may appear. The
effects include .

king
it also has costs.
of the hearing in-
then when the specific

negative external
the public confidence of the government is damaged;
price decision-making organ may get profits, but the government should
take the loss of the resources of the public confidence;
making organ repeats the same action, the public will loge interest in the
hearing system in the repeated disappointment and frustration. This
means that there is diminishing marginal utility when the organ repeats
the similar activity, and that the practice of price hearing itself is not
sustainable. _ '
C. Question the Crux of the Paradox

“The successful failure” is g tragic paradox. Why does the system

if the decision-

A8 1 Just because of this reason . for the public. the price hearing has bhecome o price
hike necting™ o See” M 44005 0l BRI L T (The Prive Hearing Cannot he 4 Mere #
L at hp./ news. sing, com. enso/2006- 051170343889 1807« shimi (1
2006) .

orntall-
ast visited May 13,

LIB] In ceononies, “the external effects™ 15 a conl or benelit rom an cConomice transaction
that parties “external™ 1o the tansaction receive, I the government decision making hearing, the
decision Haking organ’s indifterence toward the opinions ol the representatives of the hearing and
the publiv often causes he public doubt toward the effectivencess of the hearing system and govern
ments credibifity, In this sense

»owWecan say the action produges Cnegative externality ™
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of price hearing lead to such a paradox felt by both the participants and

observers? When we raise such a question, we are approaching the crux

of the system of price decision-making and the systematic structure of
public decision-making, i. e. who is the main body enjoying/having/
holding the power of public decision-making, and how is the power dis-
tributed?

Generally speaking, the systern of pubic decision-making consists of
two aspects—the main body of decision-making and the allocation of the
power; and the form, method and procedure of the decision-making. The
former is structural and static, while the latter is progressive and dynam-
ic. In other words, although the process of the decision-making is impor-
tant, if the participants do not have any power of decision-making or can
scarcely form any structural restriction toward the power, then no matter
how the procedure of participation is designed, the process of participa-
tion will be meaningless to the result of the decision-making.

Unfortunately. however, although the government is expressing

stronger and stronger interest in hearings and other forms of participation
in the price decision-making as well as other fields of public decision-
making, the current systematic structure of public decision-making does
not really endow the public and experts with substantive roles and the
right of participation. The result of this may be that on the surface and
in its form, the public participation is quite vigorous. but it has uncer-
tain influences on the result of the public decision-making; the deeper
the public participates in the process, the more frustration and disap-
pointment they may feel.™ The crux is. although the public

is encour-
aged to participate in the process of public decision-making

in various
forms, they do not have restrictive power that can restrict the main body
of the decision-making; in the participation process, the public is indeed
expressing and acting, bul in the structure of the decision-
making system, both the experts and the public are m

speaking |

arginalized. They

1407 Such feelings are not fimited in the patticipunts and the public of price hearings. In
soine legisative hearings and open solicitation of opinions, p

articipants and the pubhc also fecl
that tf

wir participation activities are full of frustration. Sce Xinhaaner,
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lack the ability of participating in real decision-making. In brief, be-
cause of the public’s inconsistent roles in the two period “structure-

process” , public participation is perhaps a sort of present absence” in
the system of public decision-making.

[V. REFLECTION ON THE SYSTEMATIC STRUCTURE OF
PUBLIC DECISION MAKING

In the public decision-making process, we can see the figures of
the public and experts as participants. If we continue to seek the front
end of the public decision-making system, i. e. systematic structure of
public decision-making, along the various process of participation, then
what will we find?

A. A Brief View of Current Systematic Structure of Public Deci-
sion-making

The current systematic structure of public decision-making empha-
sizes the combination of “public participation, experts’ evaluation and

government's decision-making. ” In this current systematic structure of
public decision-making we can indeed see that the participants and main
bodies are not only the government, but also it tries to form a structure
of power allocation and a system of restricted power among the public,
the experts and the government. We should admit that compared with

the past emphasis of the government’s monopoly in its exertion of power

of decision-making, this systematic structure of public decision-making
is a huge progress.

As to the connotation of China’s system of public decision-making,
Premicr Wen Jiabao gave a general explanation in The Government Work

Report for the 2nd Session of the 10th National People’s Congress -

We will adhere to scientific and democratic policy-making. We

need to improve the policy-making process by integrating public partic-
ipation, expert evaluation and government decision-making to ensure
that our policies are scientitic and correct. We need to speed up the
formation and mprovement of systems for muking collective decisions

Ol Mijor issucs, tor soliciting apiions from experts, for keeping the
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public informed and holding public hearings, and for accountability in
policy-making. All major policies must be decided collectively on the
basis of in-depth research, on widely solicited opinions, and on full e-
valuation by experts. These procedures must be closely followed as one
of the long-term basic systems for government work (41

Premier Wen Jiabao's elaboration of the system of public decision-
making is very encouraging, and at the same time gives us space for i-
magining the reform of the system of public decision-making.

However,
in such a systematic structure of decision-making involving

the public,
experts and government, how public participation, expert evaluations and
the government’s decision-making can form a democratic, effective and
public interest oriented system of decision-making, will be the core of the
problem. The construction of various procedural systems is important.
What's more important is that we should clarify the power allocation of
participants in the system of public decision-making. If the right and the
roles of participation of the public and experts are not substantively em-
powered, even if there are procedural rules, it may lead to such a situa-
tion that in the process of the decision-making, we can see the shadows
of the public and experts, but their participation in the decision-making is

Just a symbol, and that they cannot form a rational restrictive mechanism

toward the government's power of decision-making; at the same time, the
goal of promoting “democratic and scicntific decision-making” will be-

come water without a source. The current systems of announcement, the

hearing system and the system of experts’ feasibility study have shown
some of the above tendencies. The price hearing system analyzed in this
paper is a clear proof. The result will be that in the structure of the pub-
lic, experts and government, the allocation and exertion of the power of
decision-making are still lacking a certain restrictive mechanism.

B. Reflection on the System of Decision-making : Looking for the
Missing Public and Publicity

Undoubtedly . publicity should be the nature of public policies, and

the nature requires that the process of public decision-making reflect pub-

A http
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lic spirits, activities of public participation and its effects. Unfortunately,
in the present administrative state, with the increasing growth of govern-

ment’s regulator power, the rule of technology,

and the combination. of
“knowledge-power”

, In terms of the relation between the public, experts
» in the system and process of the public decision-
making, the public has been squeezed out and marginalized by various
systems and forces. Public participation, as Robert Dahl coins as the
“footstone of democratic administration,” disappears from the process. (42

In the West, even in the political framework of representative de-
mocracy, there is also the problem of the marginalization of the public
and the loss of publicity in the process of the decision-making. This
happens against the background of the slogan of
“technical course” of the public policies. Democratic politics emphasi-
zes the desirability of the governance, and, therefore, public participa-
tion in the political framework is broad and sustainable. However, in
the administrative process, the thought of “modernity”
creasingly complicated professional decisions and metho
nalysis of positivism, under the name of the emphasis o
technical and professional knowledge, carries out g « technical course”
of public decision-making. This pushes the experts and elite decision-
makers into the central position. This thought tries to gain rationality
and legitimacy from the perspective of technical rationality for the deci-
sion-making of the administrative organ.(*) Because m

————

and the government

“modernity” and the

such as the in-
ds of policy a-
f rationality and

odern government

(421 See JHAETE " 24 & A4 5 .‘—Eﬂ"]ﬁ(ﬁi’ﬂ"?“-’:ﬁ%ﬁilﬁ‘l'fﬁdfﬁ"

, supra note
25, p. 283,

(431 In democratic politics, when the administrative or
ules | it will definitely face the problem of legitimacy.
transmission -belt theory
lieves that the legitim

gan makes policies and legislative
In the US, the carly theories are two; the

and the theory of experts’ rationality. The transmission-belt theory be-

acy of administrative policy-making and rulemakin
zation of the representative organ; the action of
legitim

g comes from the authori-

authorization can be visually understood as that the
acy of the democratic representative organ is transmitted to the

administrative organ. The
theory of experts” rationality believes that the fegitimacy of administrative policy-making and rufe-
Making comes from technical rationality, However, facing people’s doubts of the legitimacy of
these two theories are greatly challenged.

“The transmission -heh theory™ is discussed in F

ad-
ministrative policy-making ,

Goodnow | The Principle of Administrative

Law of United Stetes (G P Putman’s Sons. 9055 pp 6T as for the introduction of The
Losee Richard B Stewart, The Reformation of Aoverican A

88 Harvard [ Reve (1975

theory o experts’ rationality

dministrati e
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is organized by bureaucracy, and is supposed to have technical know]-
edge,[*) the government can be considered a structure of “ knowledge-
power” with both the power of decision-making and the monopoly of
the right of discourse and knowledge. For example, in the US, accord-
ing to the observation of some scholars, this “ complete rational mode”
of public decision-making with the structure of this * knowledge-power”
has been the dominating position since 1960.(45)

However, just as what concerns some scholars, modernity and its
“technical course” not only negatively affects the quality of the public

decision-making, causing many policy failures, but also harms the pub-

licity and democracy of public decision-making.(*) The influential
British scholar of public administration sciences Christopher Hood point-
ed out that people should cautiously treat “ modernity” in the public ad-

ministration. “The opinion that the whole world's organization forma-

tion is turning to the unilateral ‘ modernity’ is a fraud and vicious cir-
cle. "(47) Perhaps under this background, and since the end of the last

(44]) Analysis of the governmental bureaucracy is discussed in Peter Blau's Bureaucracy in
Modern Society (Chinese edn) , Ty s % % ( Ma Rong et al. trans, ) , 44k (8 iR 4F 2001 4E 8

(45) In a paper entitled “ The Norm of Policy-making in Administrative Law” published in
Harvard Law Review, Professor Collin §. Diver of the University of Boston believes that the basic
norms of policy-making can be divided into two categories—the gradual mode and the complete
rationa] mode. The former stresses the scattering and empirical knowledge of the policy-making
while the latter stresses the significance of all-sided knowledge for the decision-makers. He thinks

that from the Roosevelt's New Deal to 1960's, the leading norm of policy-making is the gradual

mode, but since 1960’s, the complete rational mode keeps the weather, See Collin §. Diver, Poli-
cymaking Paradigms in Administrative Law, 95 Harvard L. Rev. 393,

(46]  Scholar of public administration, James C. Scott, analyzed this point decply. He
pointed out that many Ffailures of public policies can be attributed to the structure of

knowledge-
power”. In order to make decisions and manage affairs,

the government often simplifies compli-
cated knowledge by its pawer, called “state simplification™ by Scott.

Because the government or-
gans do not have, and are not capable of having , more interest and

ability to describe the reality of
the whole society, they need to sift the complicated social knowledge to

The sifted knowledge by the government have 5 features, 1. e,
the government, textual fucts, collective facts, static facts, t

a4 manageable degree.
practical knowledge interested by

acts cxpressed by average values.
This kind of classification and exclusion are cssentially a monopoly of classification and choice.
See James C. Scolt, Seeing Like a State How Certain Schemes to lnprove the fluman Condition
fHare Faided { Chinese edn) | % it

O Wang Xiaoyi trans. ) FE 2 B R FE 2004 i, pp.
104 --105,

{47}

Christopher Hood . The Are of the State s Culture . Rhetorie and Public
CChinese edny ] gl AN B EF 2004 R, po22y,

Vdmdnistration
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century, a thought called “argumentative turn” of policy analysis has
appeared in the field of public administration in the West. Its basic spirit
is the constructiveness based upon reflection and criticism. Its aims are
to challenge the positivism of decision-making
the monopolistic “knowledge-power”
elites and intellectual elite

, to advocate the break of
system formed by the bureaucratic
to oppose the indifference and isolation of
the social science researches toward real life, and to emphasize the con-

cern of people’s difficult positions and social problems.8) In the level of

practice,, what the “argumentative turn” of policy analysis stresses is the

empowerment of the public’s right of participation and the reconstruction
of balanced roles of the government
process of policy-making so as to
making.

experts and the public in the
seek a democratic process of policy-

In China, although the political framework has always been empha-

sizing the people’s leading position, in the system of public decision-

making and the process of decision-making , the decision-making mode

of the trinity of “public participation, experts’ feasibility study, and

government's decision-making” is also established. As analyzed previ-

ously, the public and experts in this system and process are not endowed

with “substantive rights”. Their roles are imaginary, and the basic re-

strictive mechanism that should have affected the government and that
should have been produced by them does not exist at all. Whether or not
the government accepts the opinions, choices and feelings of the public
and experts is optional. In other words, in this “trinity” decision-mak-

ing structure , the government has monopolistic power over the decision
of the problem and related plans in terms of the

“knowledge-power”
structure.

It the above observation is basically close to reality, then we have
o reason to refuse to seriously think about the problem of legitimacy of
the public decisions made in such a system

and process of decision-mak-
ing. Perhaps we can use the * technical rational course™ thecory (o ex-

plain the problem of the legitimacy of the government's decisions {may-

BES T See RS 7 2y st b 1 10 g 6 EERTE S N B

CONUPFL note S
PN




98 Peking University Journal of Legal Studies

be in our words, scientific and normative )

—the decision-making organ o
of the government is formed by technical bureaucrats who are rich with

experiences, and the decisions made by them are closer to the “ scientif-
ic and normative” requirement. However, if we use the theory of ba- |
reaucratic organization and its rational function to interpret the above
problem, we should be aware of the following: the rational decision-
making function of the bureaucratic organization can only be realized

when it satisfies the basic organizational features described by Weber
and when it has sufficient and accurate information.

Unfortunately,

these conditions currently cannot be fully satisfied. Furthermore , the or- g

, ganization of our government’s organs is far from the ideal criterion of
bureaucratic organization.

; The basic framework of current government structural establish-
: ment is formed under the condition of implementation of a planned e-
conomy. The most conspicuous evil is that there is not a clear line be-

| tween the functions of the government and enterprises, which causes
[

government’s direct interfering in the enterprises’ business operations ...

It easily leads to unclearness of responsibility and error of decisions,
and the foundatonal function of the market in the resource allocation
cannot be fully developed. |

. At the same time, unilateral emphasis on

the mutual restriction between the comprehensive departments and

specialized departments lead to functional overlap, povernment orders

of multi-sources, disputes over trifles, and low efficiency 4

Comparing the above paragraph and Weber’s analysis of the ideal
mode of bureaucratic organizational features, the description above is
Just a feature of irrationalized bureaucracy. Thus,
use the technical rationality of bureaucracy

the public decision-making

it we indiscriminately
to interpret the legitimacy of
it would become very unrcliable.

Here, we find that the System and process of public decision-mak-

ing far from justify the final results of the decisions. The author believes

(49) These are the problems pointed out by Luo Gan. General Sceretary of the State
Council in 1998, Until now . these problems sl exist, and can be used (o soneralize any
ditficulties i our country s rovarnment organtzational structure. See™ LN R 8 B v I LAV )
Ay LRI E Ay Aot SN Gasene af the Stiqe Couwnedy 1998 No 9 Lopp. DG 1K),
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that in the current systematic structure of public decision-making, there

is an omission of public participation and expert’s rationality. On the
one hand, by the power allocation and procedural arrangement
tematic structure maintains the government’
decision-making,

this sys-
$ monopoly of the power of
and thus causes the marginalization of the public and
experts. On the other hand, this system endows the administrative or-

gans the power of decision-making, but because of the administrative

it is very hard for the administrative decisions to
gain “legitimacy produced by rationality” , (50)

system’s irrationality ,

Facing such irrationality of the government administrative organiza-
the government has actually given its response at the policy lev-

el—to reform the organizational structure and transform government
functions.

tion,

We must admit that this response is pertinent and timely.
the reform of the organizational structure and transformation
of government functions can hardly be realized by internal self-reform.
External stimulative and restrictive mechanisms must be introduced.
This is mainly because the organization itself has a tendency towards
self-protection, to copy and reorganize that js driven by its interests,
and “the organization will divert its attention from many substantive

However,

problems to the process of ceaseless reorganization. (3! China’s round

after round of reform of its organizational structure proves the difficul-

ties of public organizations’ self-reform to a large extent. Again and a-
gain it reminds us that we need to introduce external forces to
the study desire and reflection ability of the public power,
irrational exertion of power,

stimulate
to restrain the

to elevate the professional qualities of the
staff in public organizations, and to promote the rationality of the sys-

tem of public organization. The providers of the external forces ¢

an only
be the public, those who have interests involved , h

ave the desire and a-

bility of organizing, have the spirit of participating in public life, and

L30T As to “legitimacy praduced by rationality™ | see | BT % U Wang Xixin and
Zhang Yongle)  “ S LY 1 N Experts, the Public and the Use of KArow fedges A
Veamework of Analysis in the Process of the Formulation of A

dministrative Bides) CAVIRL L 2
LN 3L 2001,

501 Dunleavy und Hood, From (Hd Public Vdmiristration 1o New Public %

andagenient o
Public Money and Munagement, 1994, pp. 9 1o
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most importantly , those who are capable of formin
late and restrict the organizations of public power.
If the right of public participation can be fully implemented to eg-
tablish a restrictive mechanism for the decision-making organs, the ra-
tionality of the organization of the public power will be greatly promoted
and the “publicity” of the public decision-maki
to a large extent. Whether these two goals c
whether we can empower the originally shado
pation in the systematic structure of decision-

g a power to stimu-

ng will be reconstructed
an be achieved rests on
wy right of public partici-
making. (52 i

C. Empower the Right of Public Participation: A Framework of e
Theory, System and Practice

As mentioned above, the weakness of the public and the lost of
publicity in the field of public decision-making are rooted in the “ shad-
owiness” of the system and process of public decision-making. If $0,
then to empower the public right of participation and regain real public
participation would be the foundation stone of democratic governance.

In my opinion, the “ empowerment” of the right of public partici-

pation in China’s systematic structure and process of public decision-
making cannot be done/achieved without the people’s participation in

political life and their effective right to speak

and the right to choose. In
this sense,

the implementation of the right of public participation in the
system and process of decision-making will rel

y on developing orderly
and effective political participation.

But we should be aware that public
participation in political life is not equal to a meaningful right of partici-
pation in the system and process of administrative decision-maki

ng.
That's because any system

and process of public decision-making will
emphasize professional knowledge and technique ,
sion-making methodology and the structure of
lied by the intellectual elite

the positivist deci-
“knowledge-power” al-
and the public power, likely causing the loss
of the public's right of discourse

In other words,

and participation.

we need a theory, a system and g practical frame-
work that aim at the concrete context of public decision-making. We

ES2T See By 7 O TR i | PO g oy

RS AV B VR T I supra note 25,
N3
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also need to emphasize the publicity legitimacy and accountability of
the decision-making to provide reliable and practical support for public
participation in the process of decision-making and to introduce the pub-
lic, as actors and stakeholders, into the process of making public poli-

cies. This point has been universally accepted as a huge challenge to-
ward democratic theory and practice, (53}

In the author’s opinion, this framework should be thought about
and understood from three levels.

Firstly, on the theoretical level, open knowledge definitions and
reflection methodology should be introduced. At this level, openness
and demonopolization of knowledge and the advocating of equal sharing
of the right of discourse shall be emphasized; the publicity of public de-
cision-making is not only expressed in a form where the public is merely
present, but all kinds of knowledge should be sufficiently considered
and exercised in the decision-making. Different from how the word
“knowledge” is generally understood, we are emphasizing the plural
and multidimensional features of knowledge. Expert knowledge is about
the analyses and the plans of the technical problems, whereas the gOov-

ernment’s knowledge is about the integration (or simplification) of rele-
vant information. The public is also the main body of knowledge, in
that they have their own unique and not neglectable knowledge about
their understanding of their own interests, about their concerns of value
problems, and about their feelings and reactions to their life dilemma.
Such knowledge is one that should be respected and seriously treated if
the process of public decision-making wants to acquire the proper “pub-
licity” and “legitimacy”. Reflection methodology means to ceaselessly
sum up and reflect on the “policy failures” , to seek the problems of the
system and process that produce those failures, to reflect on the problem
of “technical course™, and to reflect on the irrational features of the
public organizations. Some people reduce this methodology to ™ post

£537 American scholars of political science and public administration Frank Fischer and

John Forester pointed out the most important lesson in previous development was the necessity to
introduce the citizens into the process of making policies; they believed that this was a big chal-
lenge toward modern democratic theory and practice, Sce Frank Fisher and John Forester od. |

The Argumentative Turn in Palicy Nunbvsis and Plarining CDuke University Press, 1993 ) poin
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positivism” methodology and policy analysis. (54]

At the second systematical level, a deliberative mechanism should

be introduced in. The key of the public deliberative mechanism is to
build a restrictive mechanism in which the public “speaks to” the gov-

ernment, where the marginalized speak to the center. At this

level, we
need to (1)

Encourage orderly public organization and organizational
interests, because the participation of *atomized”

individuals will de-
tract the theme of the discussion,

reduce the efficiency of the process of
participation and lower the public’s voice

to the government;(55)
(2) Improve information publ

icity. The amount of information con-
trolled by the participants and the public will greatly affect their right of

discourse and ability of expression, and their ability of expression will

then determine their ability of taking actions after communication. I

n
this sense, information is power;

and (3) Strengthen the mechanism of
dialogue, deliberation and response among participants.
deliberation are central contents of public participation in
ing, and the “debate”

Dialogue and
decision-mak-
in the process of dialogue and deliberation is the
basis of communication, common understanding and common action. In
the process of participation it is unimaginable that there are only words
without any desire of seeking common places. However,
a systematic mechanism th
appeals of the participants,
come a universal fact

if it is short of
at requires the government to respond to the

that unimaginable situation will perhaps be-
in the process of participation. Therefore, to con-
struct a response mechanism and accountability mechanism for our gov-
crnment, we need to make the process of particip
introduce external forces (e.g. judicial review ) .

On the third level, practice and action,
making should be one that is open.

ation more open and to

the process of decision-
Its basic requirement is that the

L340 Jotn S0 Dryzek, Policy Analysis and Planning ;. From Science 1 Argument | in Frank
Fisher and John Forester ed. | e Argumentative Turn in Policy Analysis and Plunning supra
note 53, p 213,

L35 ) This s very clear i the price decision-making and the process of price hearing,

Whose interests do those individual representativ

es actually represent? Whao gives them the right
when the public with various interests
rrevious question . they wall find that they do not have

ad gty their vorces.,

of representatives” At the same tie appeals raise the
Eproper orgazation that ean mtegrute




The Public, Expert, and Government in the

Public Decision-Making Process 103

process of decision-making does not take place in a procedural and

sealed framework (like formal hearings and feasibility study meetings) ,

but it encourages and absorbs public participation in the process. The re-

sult of the public decision-making affects not only those who have par-
ticipated in the formal procedure, but also the general public. Consider-

ing the variety of knowledge, differences of feelings and diversific

ation
of the definitions of “ problems”

» the process of public decision-making
should sufficiently take care of the progress of decision-making’s func-
tion of “public study” and the publicity of the result of the decision to
improve the efficiency of the decision-making. On the other hand, open
public participation will definitely increase the attractiveness and trans-
parency of the decision-making process, which will be very helpful to

the rational evaluation and supervision of the participants in the proce-
dure.

V. RE-CONGNITION THE ROLES OF THE PUBLIC, EX-
PERTS AND GOVERNMENT: AN ATTEMPT TO RECON-

STRUCT THE SYSTEMATIC STRUCTURE OF PUBLIC DECI-
SION-MAKING

On the basis of discussing the problem of empowerment of the pub-

lic’s right of participation, it is necessary to further discuss a

systematic
structure in which the public, experts and government can gain their

new roles in the system and process of public decision-making.
section, I am trying to bring out an idea
structure of public decision-making
knowledge.

In this
to reconstruct the systematic
from the perspeetive of exertion of

A. The Perspective of Epytimology: Another Dimension of Under-
standing the Process of Decision-making

In the fields of public administration and administrative law , the
process of public decision-making usually concerns two b

asic values.
the legitimacy and rationality of the decision-making.

However, these
two values cannot always be achicved simultancousty .
mainly emphasizes the aceeptability
right of decision-making

The legitimacy
of the result of the exertion of the
» which is often achieved by f

air procedure and
balanced participation. On the other hund,

people believe that the -
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tionality of decision-making relies on techniques, statistics and even ac-

curate calculation; all of which are irrelevant to public participation. In
discussing the changes of American administrative law, an American
scholar of administrative law described three modes that were used to
justify the exertion of administrative power, i. e.

mode, the mode of experts’ rational

the transmission-belt
ity and interest representation partici-
pation mode.(3) We can find that in his descriptions of the mode of ex-

perts’ rationality and participation mode, legitimacy and rationality are

realized by inter-transformation. For example, his mode of experts’ ra-
tionality actually uses rationality to achieve legitimacy, while participa-

tion mode uses legitimacy to achieve rationality. In procedure desig-

ning, there are also relevant cognition modes. For example, the Ameri-
can administrative law scholar Martin Shapiro pointed out that there are
two different cognition modes in the American administrative proce-
dure—first mode, under the core of public interests theory, it is be-
lieved that the operation of the administrative power is to protect public
interests, enhance public happiness and benefits and maintain adminjs-
trative efficiency; second mode, under a core interest group, it is be-
lieved that administrative procedure is a systematic phenomenon for fair
competitions between various interests.(37) In the

author’s opinion, Sha-
piro’s first

mode is mainly the procedural mode of experts’ rationality ,
and the second mode is close to the designing system of the representa-
tive participation mode.

The dichotomy of rationality and legitimacy mainly roots itself in
the understanding of professionalism and technicalization of

* knowl-
edge”

relied on by public administration in the administrative state. This
ts just a feature of the * modernity”
the problems are (1)

tion of “knowledge™.

of public administration. However,
overemphasis of professionalism and technicaliza-
This will incvitably weaken or even deprive the
general public’s discourse right of participating in public

administration ,
and substantively reduce the elficiency of the p

articipation; and (2) Does

1561 See Richard Stewart,,

Reforniation of Vieerican Vdministratin e Lo . 88 Hlav. 1., Rev,
167 (1975

S8T 0 See Martin Shapiro, WU Past, Present

wnd Putnee )72 Ny 1 Rev S4T 198G,
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public administration and decision-making need only professional knowl-

edge? The answer is definitely negative. First of all, some observers

find that the so-called “professional knowledge™ is perhaps self-given by
some experts for their own interests with the goal of maintaining their
expert status and monopolizing the discourse right of some knowl-
edge."*® In the second place, a lot of technical knowledge contains
some premises concerning valuc; for example, the economic cost-profit

analyzing method and related knowledge actually suggests the monopo-
listic position of the value of economic calculation.

Lastly, even if pro-
fessionalism and technicalization of knowledge is import

reason to emph

ant, there is no

asize its superior position over the public’s knowledge.
Since the audience of public decision-making are the public,

rather than
the experts who make those decisions |

decision-makers should consider
the huge amount of knowledge provided by the public,

such as their in-
terest appeals,

value preferences and even subjective feelings toward
problems. If the above valuable knowledge that

decision-mukers is neglected , th
making will be reb

should be respected by
e degree of rationality of the decision-
ated. To break the monopoly of the right of knowl-
edge and interpretation in the open dimension of epytimology ,

the au-
thor believes that rationality

and legitimacy are completely reconcilable.
This means that undemocratic decisions themselves are not

The process of decision-making is

scientific.

essentially a process of competi-
In this process, -every interested main
. and of specific knowledge. Through
various procedural platforms, they exchange, study and integrate knowl-
edge about interests and plans of decision-making., As
tion of interests,

tion and the choosing of interests.
body is a main body of cognition

a plan of alloca-
the final result must be established on the basis of a
huge amount of knowledge from intercsted main bodies and the public.
Therefore, both the system and process ot the decision-making can be
understood  from  the | perspective  of cpytimology. Considering the

“knowledge clement™ of public decision-making . the author tries to

raise a perspective of understanding the roles of participants in the sys-

Sas o See Frednie, Stare of frujessionals
B s i L Fang |
i 338,

cedited by Richard 1. Stillman CChimese edny |, %

Pan Shiquang et al. wans, ) 1 Peb#D 22 B il B 11 198s WL pp
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tematic structure of public decision-making and the practices of actors in
the process of decision-making. Its basic proposition is that the process
of public decision-making can realize the functions of legitimacy and ra-

tionality through the proper exertion of the actors’ knowledge. (5911t ig
necessary to point out that the epytimology perspective and the demo-
cratic process perspective are not contradictory but are supplementary.
In the perspective of methodology , the collaboration, representation and
fair examination of interests can be turned into a problem of absorbing
and exerting all kinds of knowledge. A fair and reasonable system of
decision-making should build a balance between knowledge of the pub-
lic, the experts and the government,
local knowledge,
knowledge.

between the general knowledge and
and between collective knowledge and individual

B. The Second Reading of Roles and Functions of Participants

The significance of participation in the process of decision-m

aking
1s interpreted by the m

ainstream theories from the democratic process
perspective. From the perspective of democratic process,

the legitimacy
of the p

articipants’ participation in the process of public decision-making
mainly stresses the significance of interest representation. The roles of
participants represent different interested main bodies.

As discussed a-
bove ,

the perspective of epytimology can be a very important supple-
ment (o this perspective of interest represent

ation—interests and their ne-
gotiation is essentially a process of exch

ange of cognition and knowl-

edge. Theretore, the roles of participants can be read from the perspec-

tive of the main bodies of cognition and knowledge.
I. The Public’s Knowledge and its Scale
In this paper, the public refers to citizens who are concerned about
their own interests and the interests of the interest groups they are in,
i and have different and authentic
value preferences. At the same time, these different interests and value

preferences, as a whole, form the basis of “ public interests” and

They understand their own interests |

RS N R (R RTII Hi™ 0 supra note 50
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“public values™ exactly.($0) Therefore, the public is an important main
body of knowledge. Their knowledge and value preferences about indi-
vidual interests must be considered and not be neglected by the public
decision-making. Their knowledge is as important as technical knowl-
edge in the process of decision-making. This means that the public is as
important as the experts and government in the decision-making, and
that they shall have the equal right of discourse and the right of interpre-
ting knowledge. The public should not be dominated in the sense of
knowledge.

Based upon the above features of public knowledge, we can under-
stand the roles and knowledge functions of the pub

lic in terms of public
participation from the following aspects.

(1) the public can provide
basic facts and all kinds of information about the topics of decision-mak-
ing, helping the real distribution of interests; (2) the public is the most
important main body of value and normative knowledge, therefore,

public participation is the most important mechanism of value selection

in the process of decision-making. In a normal but not dividing and col-
lapsing society, we have a reason to beljeve that the basic value prefer-
ences are generally consistent, and public decision-making should seri-
ously treat the value preferences expressed by the public; (3) public
knowledge can form a restrictive force toward the power of decision-

making. Because pubic knowledge has an unneglectable uniqueness and

a collective feature, it is difficult for the power of decision-making to

select among the decision plans only according to its monopolistic

knowledge; and (4) with their knowledge to participate in the process

of decision-making, the public should conduct equal and respectable

communication, negotiation and study with other particip

ants to promote
the legitimacy of public decision-making.

However, we should treat the public’s knowledge and efficiency of
participation rationally. Firstly, we cannot expect the factual informa-
tion and knowledge provided by the public to be accurate and complete.

L0 1 Walter Gellhorn

Lamous American scholar of administrative law | pointed out that as
o the detinition of * public interest” in the context of public decision making . the public inter.
ESE was Just compromise ol different nterests through nevotiation. See Waljer Gellhorn | Pubtie
I'«t:lu'tpulr'uu - Vliministrarive Procecdings . Yale 1.1, Vol %1 CE9725 0 pp. 359 360,
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As a matter of fact, because what the decision-making process provides

is a kind of “public product” , usually only a few citizens and groups

whose interests receive comparatively greater impact will have incentive
to participate. Therefore, the “free rider” phenomenon may appear.
This may lead to the problem of unbalanced knowledge, where the “si.
lent majority” may appear. Secondly, public participation itself perhaps
includes many competing interests within the public. Not all people have
equal resources and the ability to provide knowledge and persuasion. Due
to their own interest appeals, the participants will probably vigorously ex-

aggerate the importance of their interests . and depreciate their opponents’

interests. This means that knowledge provided by the public should be

further analyzed. At last, the public’s knowledge about value preference

is very likely to be numerous and even conflicting. In other words,
knowledge about value preference and selection itself cannot necessarily
provide the plan of value preference for decision-making. Even if the
value option is preferred by most people, the public institution should

cautiously examine it for the consideration of the minority’s rights.

2. Experts’ Knowledge and Its Scale

Experts in the process of public decision-making,

in many cases,
are bureaucratic institutions and are staffed by people in

the bureaucrac-
tic system. For many people, we get the theoretical images of experts of

public administration from Weber's study of bureaucracy. For example ,

the experts that the *experts’ rationality ” decision-making mode in A-

merican administrative law discusses,

are just public administrative in-
stitutions. ') However

in the view of public administration, experts u-
sually refer to individuals or groups that have professional

and technijcal
knowledge, and have mastered the methods of policy

analysis and con-

sultation and related wtilities. This paper discusses the experts’ knowl-

edge and roles in this sense.
The experts’ deep and broad tuvolvement in the process of public

decision-making perhaps is a typical characteristic of the public adminis-
tration’s “modernity ™. In the time stressing “technical course”™ | no one

"ol Richind Stewart, Refornnariong ol Aeneelean A

lmdiisinative oy, SHPE note 56
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can negate the important roles experts are playing in the process of pub-
lic decision-making. From the perspective of epytimology, experts have
an increasingly stronger “comparative advantage” in professional and
technical knowledge. From the perspective of rational decision-making ,
they gain their justifiable “entrance tickets” of participating in the
process of administrative decision-making. It is generally believed that
expert knowledge have the following characteristics, (1) accurate anal-
ysis of factual and technical problems; (2) because experts appear to be
“neutral” consultants, the knowledge they provide is thought to be ob-
jective and disinterested; and (3) expert knowledge can often be exam-
ined or even calculated in terms of its cognition and offering methods, It
therefore becomes a correction mechanism for the knowledge provided by
the public, which is usually based upon their interests and emotions. This
is especially true regarding factual judgments.

However, we do not nced to overly worship expert knowledge.
Firstly,, the advantage of expert knowledge rests on the analysis of factual
and technical problems. In many cases, however, technical, factual and
value problems are hard to distinguish. For example, in price decision-
making, “the necessity of price hike” is a technical problem of experts,
which can be solved through cost-profit calculations. But the public sees
it just as a value problem. Secondly, the experts’ usual appearance of
neutrality is just a hypothesis. The practices of public decision-making
show that experts can also be employed” , serving interest groups in
the participation of the process of decision-making and becoming the
tool of “capturing the governor” in terms of epytimology. They can al-
so be employed by the government to provide “expert opinions custom-
ized by the government”'62) | becoming the tool for achieving the plan

[62]  For example, some observers find that in the process of making policies of “ positiv-
ism™ | the policy brain trust gets unprecedented opportunity ot development. Experts of policy a-
nalysis ally with their ™ clients™ | decision-making organs that “ order™ their knowledge and
plans, w torm a system of © burcaucracy-experts” o monopolize the knowledge and discourse
tight in the process of public dedison-making. See Frank Fischer, Reframing Public Policy . Dis-
cursive Politics und Deliberative Practices { Oxford University Press 20033 0 pp. 3-—4. In China,
experts’ space of survival and development is greatly dependent on the government

. and therefore
this situation will he more obvious,

In many processes of decision-making | the customized ex-

Perts” opinions do appewr according 1o government’s wishes, and there is no exception in the
hearing of price decision making.
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that the government favors. Finally, even if €xperts are really neutral ip

providing knowledge about technical problems, because of the lack of e-
nough reliable utilities for rational analysis in many cases,
edge is not unquestionable truth, (53]

3. Government . Knowledge and Power

The above analysis about expert knowledge and its limitations also
applies to the analysis of the government in the process of public deci-
sion-making. This is because in the process of decision-making, com-
pared with the public, people usually believe that the decisio
organ of the government has some expertise over the problems in a spe-
citic field. However, compared with the experts, the government in the
decision-making not only has professional knowledge but also has actual
public power of authority and responsibility to choose public policies.
The possession of public power and responsibility of public governance
on the one hand can enable the government to get broader knowledge. It
should be noted that different participants are trying to provide knowl-
edge for the government, so in theory and practice, the government is
likely to gain broader knowledge about the event and the topic. At the
same time, the government has systematic knowledge about what they
ar¢ governing, which the public and experts likely do not have. On the
other hand, this may lead to problems of “simplified treatment” and
“selected treatment” of knowledge for the government's necessity of
management. In order to shift pressures, responsibility and topics, the

government may intentionally suppress, exaggerate and distort its
knowledge and information, causing the monopolistic “
er” structure, (64)

their knowl-

n-making

knowledge-pow-

The above analysis of knowledge and its scales of the public, the

(631  About this point, we can refer to H

ayek's reflection on the limitation of legistative
rationality in the theoretic level.

He pointed out that the order iy in reality produced by

active in-
dividuals” actions instead of intentional

designs, and that people can only understand it
to some principle, but it is hard to master it with analysis.
The Use of Knowledge in Society |

according
See Hayek, Friedrich August von,
in Individualisin and Economie Order( Chinese edn) | DRI
ECTin Zhan of al. trans. ) | b g5 #6152 BEY R RL 1991 11

Le4 ] American scholar Frank Fischer focused on analyzing the “knowledge: power” struc-
tire in the theme of policy fuilure of modern society. He advocated thar it is necessary tooredis-
" Sve Frank Fischer, foriluating Public Poliey ( CY
UL E N R (W Alning, Li Ping o of,

cover the nature of social science.

Hnese edn ),
prev 1V IEACRS AR R 2003 1l p. L2

|
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experts and the government from the perspective of epytimology shows
that the three participants have different sets of knowl]

edge that cannot be
substituted by one another,

If we understand the process of decision-
making as a process of democratization and proper exertion of knowl-
edge, we can also believe that we should clarify the roles of the public,
the experts and the government in the systematic structure of decision-
making. A systematic arrangement of knowledge supplementary deliber-

ation, learning and acceptability should be establish

ed in the process of
decision-making.

C. Move towards the System of Public Decision-making of a “De-
liberative Democracy Mode”

The interpretation of the roles of the public,
government in the process of decision-making fro
epytimology helps us to analyze the efficiency of
decision-making and the systematic structure of
from the exertion of knowledge perspective.
hearing problem at the beginning of this paper .
ticipants in price hearing, we find that
different roles for the public, the expert

the experts and the
m the perspective of
the process of public
public decision-making
Going back to the price
egarding the roles of par-
» in the form, there are clearly

s and the government. Also, the
role of the public is played by two competing main bodies;

business operators and the consumers. This role arrangement is reasona-
ble in terms of epytimology. However, the superficial role arrangement
cannot ensure that all kinds of knowledge can be reasonably exerted and
properly balanced in the process of decision-making. This is because the
realization of the function of the roles is also determined by a mutual re-
lation and the power of different roles. The question is whether those
participants can play their roles with equal identities, and whether a re-
strictive mechanism can be formed to prevent the mo

of knowledge and discourse amon
roles,

namely, the

nopolistic situation
g different participants in different
[t is a pity that in current price hearings

, all those requirements
are not satisfied. The *

“study” and “ consultation ” functions of price
hearings mean that participants of different roles

are standing in unequal
positions.

The shortcomings of response mechanism and accountability

mechanism lead to the fact that participants’” knowledge cannot form a
restrictive factor toward the decision-making organ. All these problems,
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althoﬁgh related to unreasonable procedural rules of the hearing, are due
to the structure of the system of decision-making. This problem is evi-
denced in the current systematic structure of public decision-making,
where there is not a systematic arrangement that recognizes and protects

participants’ equal status and allows a reasonable right of discourse and
resources for participation.

If the participants cannot get the identity of an equal knowledge
provider and dialogist in the systematic structure of decision-making,
such a hypothesis must follow that although participants have different
knowledge, some of the knowledge is prior to the other. Therefore, role
setting and power allocation are actually the allocation of the right of
discourse. (%) The central problem in the current systematic structure of

public decision-making is the lack of recognition of equal discourse right

of the different participants. On the contrary, the current structure e-
quates political power with more reliable knowledge, and takes it as the
knowledge basis of public decision-making.

Unfortunately , we have discovered that this type of public decision-
making requires that the decision-making organ have absolute advantage
over the knowledge, which is definitely a myth. To equate public power
with knowledge for decision-making will form a “ knowledge-power”
monopolistic structure. This will not only squeeze out public participa-
tion from the process of decision-making, but will also marginalize the
public, causing the loss of publicity and democracy of public decision-
making. It will also harm the reasonable exertion of knowledge, passi-
vate the government’s ability to learn and reflect, and ultimately make
the results of the public decision-making unscientific.

The key to breaking the monopolistic * knowledge-power” struc-
ture, is to empower the public’s right of participation, as discussed a-
bove. Howecver, it is necessary to notice that the effective implementa-

{65)  Discourse includes speaking interpretation | comrmunication ,

taking collective ac-
tions ete. 1t is an important right.

In the process of decision-making , discourse is a right that
deals with agenda setting |, detinition of problems, providing and sclection of plans ete. In tact,
some scholar points out that the actual content of applying post modernism (o scientific policy a-
natysis is that ™ palicy discourse”
making of wechnical methodology and experinmentalism,  See

Poliey: Discourse and Deliberative Prictices ¢ Oxtord 1

is challenging and replacing the process of public decision-

Frank Fischer o Reframing Public

naversity Press, 20030 ) vii
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tion of the public’s right of discourse and the right of participation does

not mean that both the systematic structure and procedural arrangement

of decision-making must follow the © public dominated” mode or even

“the public deciding” mode. Perhaps from the democratic sensibility ,
the public dominated decision-making seems very emotionally powerful.
The concept of the “public deciding” is a beautiful dream . but maybe
bad in practice. From the perspective of epytimology, it is not difficult
to find: (1) that the public's knowledge is individualized, competing
and scattered. The sharing of knowledge may be exaggerated or op-
pressed by different appealing interest; (2) that different value prefer-
ences among the public’s knowledge should have an equality nature in
the sense of democracy, and therefore it is questionable whether the ma-
jority can require the minority to accept the value preferences that they
deny. and (3) that in terms of the public’s exertion of the right of dis-

course, the ability and effects of participation are restricted by individual

factors as well as economic and social resources, causing the inequality

of the degree and efficiency of the participation. All these problems
show that pubic decision-making needs public participation. However,
public participation itself does not necessarily make decision-making

more rational. Therefore, the participation of public power is also nec-

essary. As long as the existence of the government is still practically

reasonable, it is necessary for both the public and the government au-

thorities to discuss, cooperate and take actions in the public life. This

has been a complicated and permanent discussion in both political phi-

losophy and democratic theory.

Thus, we can face the central question of this paper raised at the

very beginning—how can a systematic structure of public decision-mak-
ing be constructed to promote effective expression and communication
between the public | the experts and the government, and to promote the
fegitimacy and rationality of the decision-making both in terms of the
democratic process and knowledge sharing®

Obviously , this question is a challenge to our wisdom and courage,

The practice of public administration shows that in terms of the system

of decision-making , the public authority dominated mode, the public

deciding mode and the technical course accompanying “ modernization”
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bring a series of difficulties about values and actions in public life. Per-

haps the dilemma about values and actions can be attributed to human

nature and our shortage of knowledge about the world and ourselves,

However, this kind of reasoning does not mean that we have discovered

the ultimate reasons to avoid problems.

Here, the author is not pretending to offer a concrete mode
concerning systematic structure and an arrangement of public decision-
making. Rather, T am just trying to introduce a theoretic perspective for
the reflection, learning and modification of our system of public deci-
sion-making; namely, the perspective of deliberative democracy. The
author believes that this theoretical perspective has reflective and con-
structive meanings for China’s current reform of the public decision-
making system.

Deliberative democracy ( cautious democracy ) theory appeared at
the end of the last century, and developed rapidly thereafter.(66) Advo-
cates of deliberative democracy believe that the basis of deliberative de-
mocracy is on one side liberalism theory and on the other side criticism
theory.($7) It emphasizes that the individuals’ interests ,

knowledge and
rights should be respected ( liberalism ).

[t also cares much about how to
get rid of oppressive forces in public life and how to improve the ability

of study, observation and communication through public participation,
as well as emphasizing the compromise and preference shift in political
practices. Its supporters think that deliberative democracy has a series of
advantages in its value appeals (1) that it can cultivate citizen virtues

that maintain healthy democracy and can promote the citizen's character

of mutual understanding in political communities; (2) that it can elevate

the citizen's sense of collective responsibility of public life; (3) that in

modern society in which plural cultures and interests interweave, it can

[66) Sec Joseph M. Bessette, Deliberative ‘Democracy ;. Majority P
Governmient, in Robert A. Goldwin and William A Scham-bra ed.
tute ( 1980) , How Democratic Is the Constitution? pp, 102 — (06,

rinciple in Republican
. American Enterprise Insti-
Ax to generad introduction and
CChen Jingang ), “ WA IS 100 b 46
Renaissance and Transcendence of Demacratic
Mode) | in B s W L B b 1" CDeliberarive Democracy Y | bl 2 ge 15N 2004 941

L6791 John S. Dryrek, Deliberatite Democraey  anid Hevond  ( Oxford University  Press,
20000 p 3 BRI MRS B LA R

discussion about deliberative democracy | refer to 15 % 4]
AN N R T ( Deliberative Democraey

< oSUpra note 66, pp.S--7.
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effectively promote the communication and understanding between main
bodies of different cultures and interests; and (4) that through open
structure and the process of discussion, it can promote the legitimacy of

pubic decisions and enlarge the horizon of knowledge and
rationality.[68)

It is necessary to explain that deliberative democracy as a theory
and systematic plan was brought forward based upon the criticism and

reflection of the procedural “ participation democracy”. Critics of partic-

ipation democracy point out that a strictly procedural democracy only

cares about the expression and aggregation of opinions, and stresses the

formation of public decisions through the majority principle. This will
harm the communicative function of democracy and lead to the inferiori-
ty of the minority. The substitution they give is deliberative democracy ,

which emphasizes making public decisions based upon the participants’

serious and responsible expression, communication and mutual under-

standing., In deliberative democracy, “discussion” is endowed with the

function of promoting the legitimacy and rationality of decision-making
through the participants’ mutual expression of reasons, persuasions and
the seeking of common ground, (59) It s very interesting that the intro-
duction of deliberative democracy into the process of public administra-

tive decision-making may produce an improved thought for the “

knowl-
edge-power”

structure of the public decision-making organ. In practice ,
deliberative democracy will help to elevate the participants’ status, thus
promoting the growth of the restrictive mech

anism of the systematic
structure of public decision-making,

The significance of public participation and its effects in the process

of decision-making is not a certain method or a set of formal rules, rath-

er, it is the respect of the public’s rights and knowledge. It is important

to unfold an effective open discussion, dialogue and process of

seeking
mutual understanding

through introducing the public’s knowledge and
LOK] - See BICKMY Wi 1O 100 b 00 A 001 e

Mg
tailed analysis see Jorge M. Valades,
mocracy (n

L osupra note 60, pp. 8- 10, De-

Deliberative Demoeraey . Political Legitimaey | amid Self-de
Multiciltural Societies { Westview Press, 2000, pp. 34 -39,

James Phelan, Deliberation s Discussion, in 5% ] a4, f

L69)
06, P2,

BB ET supra note
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values. The government needs to join in such a structure of dialogue and

exert all kinds of knowledge shown in the discussio

n in the process of
choosing plans.

From this perspective, public participation is meaning-
ful, yet it is not a simple substitution of the
public power institutions. The core of public participation is to strength-
en both the position of the public as the subject to form an effective re-
strictive mechanism toward the discourse and the power of public deci-
sion-making organs. At the same time,
the knowledge communication

power of decision-making of

this structure can also promote
the reflection and learning between the
public, the experts and the govermmment, making the public decision-

making an open process of policy learning that unfolds with the accumu-
lation of knowledge and the development of rational practices, [70)

VI. CONCLUSION

The central problem of the public administrative decision-m

aking
system is the roles

and power allocation of the participants. Judging

from various efforts of China's reform of the system of public decision-

making, the introduction of the forms of decision-making such as hear-

ings, forums, panel discussions, feasibility study meetings, and open
solicitation of opinions etc. can be considered as helpful trials of the
mechanism of absorbing public participation in the process of decision-

making. However they still have not clarified the roles of the public as

the participants in the systematic structure of decision-making. The

power allocation between the public and the government, and between
the public and other participants is still unclear. This unclearness is the

crux of the problem that makes the system of public participation mal-

function. The absence of democratization and rationality in the price de-
cision-making hearings discussed in this paper is a good example.
Furthermore, the paper’s reflection on our country’s current system
of the “trinity” of * public participation, expert studies and government
decision-making™ shows that although public participation and expert

£701 " Policy learning™ refers in the pracess of policymaking it is necessary to reflect on
the reasony of the past policy fuilures; the process of sharing knowledge and conducting discussion
by the main bodies that participate in the policy analysis is actually a process of policy learning.
See Peter | May ., Policy Learning and Foaidure

Journad of Publie Policy (10U [ pp 342 343
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studies are stressed in the current system, the shadowiness and weakness
of the public’s role are obvious, due to the absence of * substantive
rights” of public participation in the systematic structure. In practice,
both the public and experts are marginalized in the system of decision-
making, and their right of discourse and influence of public decision-
making are receiving a systematic squeeze. As a result, no restrictive
system to supervise the governmental decision-making organ is in place,
whereby a monopolistic structure of “ knowledge-power” is formed.

In order to break this monopolistic “ knowledge-power” structure,
empowerment of the substantive contents of the right of public participa-
tion is crucial. For a real implementation of the right of participation, a
new understanding of the role of the public is needed. From the perspec-
tive of epistemology, the public are not only interested parties in the de-
cision-making, but more importantly the provider of knowledge. Also a
process of public decision-making must consider the rational exertion of
all kinds of knowledge. This means that in the process of public deci-
sion-making, it is necessary to enhance the deliberation and discussion
between participants to seek common ground instead of the monopolistic
exertion of power. This also means that the structural allocation of the
power of decision-making may be changed. In the field of public admin-
istration, this change is one of the important contents of the transforma-

tion from single-centered “ management” to multi-centered © public gov-
ernance” .
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