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— Whether Orthodox Jewish residents waived their right to freedom of religion by
signing declaration of co-owner ship—Charter of Human Rightsand Freedoms, R.S.Q.,

c.C12,ss. 1, 3,6.

Constitutional law—Charter of Rights—Freedomof religion—Definition
of freedomof religion—Proper approach for freedom of religion analyses—Canadian

Charter of Rights and Freedonts, s. 2(a).

Theappellants A, B, K, and F, all Orthodox Jews, are divided co-owners of
unitsin luxury buildingsin Montréal. Under the terms of the by-lawsin the declaration
of co-ownership, the balconies of individua units, although constituting common
portions of the immovable, are nonetheless reserved for the exclusive use of the
co-owners of the units to which they are attached. The appellants set up “succahs’ on
their balconies for the purposes of fulfilling the biblically mandated obligation of
dwelling in such small enclosed temporary huts during the annual nine-day Jewish
religious festival of Succot. The respondent requested their removal, claiming that the
succahs violated the by-laws, which, inter alia, prohibited decorations, alterations and
constructions on the balconies. None of the appellants had read the declaration of
co-ownership prior to purchasing or occupying their individual units. The respondent
proposed to allow the appellants to set up a communal succah in the gardens. The
appellants expressed their dissatisfaction with the proposed accommodation, explaining
that a communal succah would not only cause extreme hardship with their religious
observance, but would also be contrary to their personal religious beliefs, which, they
claimed, called for the setting up of their own succahs on their own balconies. The
respondent refused their request and filed an application for a permanent injunction

prohibiting the appellants from setting up succahs and, if necessary, permitting their
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demolition. The application was granted by the Superior Court and this decision was

affirmed by the Court of Appeal.

Held (Bastarache, Binnie, LeBel and Deschamps JJ. dissenting): Theappeal
should be allowed.

Per McLachlin C.J. and lacobucci, Major, Arbour and Fish JJ.: Defined
broadly, religion typically involves a particular and comprehensive system of faith and
worship. In essence, religion is about freely and deeply held personal convictions or
beliefs connected to an individual’s spiritual faith and integrally linked to his or her
self-definition and spiritual fulfilment, the practices of which allow individual sto foster

a connection with the divine or with the subject or object of that spiritual faith.

Freedom of religion under the Quebec Charter of Human Rights and
Freedoms (and the Canadian Charter of Rights and Freedoms) consists of the freedom
to undertake practices and harbour beliefs, having a nexus with religion, in which an
individual demonstrates he or she sincerely believesor issincerely undertaking in order
to connect with the divine or as a function of his or her spiritual faith, irrespective of
whether a particular practice or belief is required by official religious dogma or isin
conformity with theposition of religiousofficias. Thisunderstanding isconsistent with
apersonal or subjective understanding of freedom of religion. Assuch, aclaimant need
not show some sort of objective religious obligation, requirement or precept to invoke
freedom of religion. It is the religious or spiritual essence of an action, not any
mandatory or perceived-as-mandatory nature of its observance, that attracts protection.
The State isin no position to be, nor should it become, the arbiter of religious dogma.

Although a court is not qualified to judicialy interpret and determine the content of a
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subjective understanding of areligious requirement, it is qualified to inquire into the
sincerity of a claimant’s belief, where sincerity isin fact at issue. Sincerity of belief
simply implies an honesty of belief and the court’s role is to ensure that a presently
asserted belief is in good faith, neither fictitious nor capricious, and that it is not an
artifice. Assessment of sincerity is a question of fact that can be based on criteria
including the credibility of aclaimant’ stestimony, aswell as an analysis of whether the
alleged belief is consistent with his or her other current religious practices. Since the
focus of the inquiry is not on what others view the claimant’s religious obligations as
being, but what the claimant views these personal religious “obligations’ to be, it is
inappropriate to require expert opinions. Itisalso inappropriate for courtsrigorously to
study and focus on the past practices of claimants in order to determine whether their
current beliefs are sincerely held. Because of the vacillating nature of religious belief,
a court’ s inquiry into sincerity, if anything, should focus not on past practice or past
belief but on a person’s belief at the time of the alleged interference with his or her

religious freedom.

Freedom of religionistriggered when aclaimant demonstratesthat he or she
sincerely believesin a practice or belief that has a nexus with religion. Once religious
freedom is triggered, a court must then ascertain whether there has been non-trivial or
non-insubstantial interferencewith the exercise of theimplicated right so asto constitute
an infringement of freedom of religion under the Quebec (or the Canadian) Charter.
However, even if the claimant successfully demonstrates non-trivial interference,
religious conduct which would potentially cause harm to or interference with the rights
of otherswould not automatically be protected. Theultimate protection of any particular
Charter right must be measured in relation to other rights and with a view to the

underlying context in which the apparent conflict arises.
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Here, theimpugned stipulationsin the declaration of co-ownership infringe
upon the appellants’ freedom of religion under s. 3 of the Quebec Charter. The trial
judge’s approach to freedom of religion was incorrect. First, he chose between two
competing rabbinical authorities on aquestion of Jewish law. Second, he seemsto have
based his findings with respect to freedom of religion solely on what he perceived to be
the objective obligatory requirements of Judaism, thusfailing to recognize that freedom
of religion under the Quebec (and the Canadian) Charter does not require a person to
provethat hisor her religious practicesare supported by any mandatory doctrine of faith.
Furthermore, any incorporation of distinctions between “obligation” and “custom” or,
as made by the respondent and the courts below, between “objective obligation” and
“subjective obligation or belief” within the framework of areligious freedom analysis
isdubious, unwarranted and unduly restrictive. Ontheissue of sincerity, thetrial judge
correctly concluded that the appellant A sincerely believed that he was obliged to set up
asuccah on hisown property. TheappellantsK and F submitted expert evidence of their
sincere individual belief as to the inherently personal nature of fulfilling the
commandment of dwelling in asuccah. Such expert testimony, although not required,
suffices in positively assessing the sincerity and honesty of their belief. Lastly, the
interference with their right to freedom of religion ismorethan trivial and thus, leadsto
an infringement of that right. It isevident that in respect of A the impugned clauses of
the declaration of co-ownership interfere with his right in a substantial way, as a
prohibition against setting up hisown succah obliteratesthe substance of hisright. Inthe
caseof K and F, they have proven that the alternatives of either imposing on friendsand
family or celebrating in a communal succah as proposed by the respondent will
subjectively lead to extreme distress and thus impermissibly detract from the joyous
celebration of theholiday. Inany event, thereisno doubt that all the appellantssincerely

believe they must fulfill the biblically mandated obligation, perhaps not of setting up
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one’'s own succah, but of “dwelling in” a succah for the entire nine-day festival of
Succot. Although the declaration of co-ownership doesnot overtly forbid the appellants
to dwell in asuccah — in that they are free to celebrate the holiday with relatives or in
a proposed communal succah —, the burdens placed upon them as a result of the
operation of the impugned clauses are evidently substantial. Preventing them from
building their own succah therefore constitutes a non-trivial interference with and thus
an infringement of their protected rights to dwell in a succah during the festival of

Succot.

The alleged intrusions or deleterious effects on the co-owners' rights to
peaceful enjoyment of their property and to personal security guaranteed by ss. 6 and 1
respectively of the Quebec Charter are, under the circumstances, at best minimal and
thus cannot be reasonably considered as imposing valid limits on the exercise of the
appellants' religious freedom. The respondent has not adduced enough evidence to
conclude that allowing the appellants to set up such temporary succahs would cause the
value of the units, or of the property, to decrease. Similarly, protecting the co-owners
enjoyment of the property by preserving the aesthetic appearance of the bal conies and
thus enhancing the harmonious external appearance of the building cannot be reconciled
with atotal ban imposed on the appellants’ exercise of their religious freedom. The
potential annoyance caused by afew succahs being set up for aperiod of nine dayseach
year would undoubtedly be quite trivial. Finally, the appellants’ offer to set up their
succahsin such away that they would not block any doors, would not obstruct firelanes
and would pose no threat to safety or security obviated any security concerns under the
circumstances. In order to respect the co-owners property interests, however, the
appellants should set up their succahs in a manner that conforms, as much as possible,

with the general aesthetics of the property.
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Whether one can waive a constitutional right like freedom of religion isa
guestion that is not free from doubt. However, even assuming that an individual can
theoretically waive his or her right to freedom of religion, a waiver argument, or an
argument anal ogous to waiver, cannot be maintained on the facts of thiscase. First, the
prohibitions can properly be construed as falling under s. 9.3 of the declaration of
co-ownership, which does not absolutely prohibit, but rather, simply requires soliciting
the consent of the co-ownersto enclose one’s balcony. Second, the appellants did not
voluntarily, clearly and expressly waivetheir rightsto freedom of religion. They had no
choice but to sign the declaration of co-ownership if they wanted to reside at that
complex. It would be both insensitive and morally repugnant to intimate that the
appellants simply move elsewhere if they take issue with a clause restricting their right
to freedom of religion. Further, thereisno evidencethat the appellants were aware that
signing the declaration amounted to awaiver of their rightsto freedom of religion. Not
only would ageneral prohibition on constructions, such as the onein the declaration of
co-ownership, beinsufficient to ground afinding of waiver, but arguably so would any

document lacking an explicit reference to the affected Charter right.

Per Bastarache, LeBel and Deschamps JJ. (dissenting): Sinceareligionis
asystem of beliefsand practicesbased on certain religious precepts, anexus between the
believer’s personal beliefs and the precepts of his or her religion must be established.
To rely on his or her conscientious objection a claimant must demonstrate (1) the
existence of areligious precept, (2) asincere belief that the practice dependent on the
precept is mandatory, and (3) the existence of a conflict between the practice and the

rule.
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The claimant must first show that the precept in question is genuinely
religious and not secular. The test is reasonable belief in the existence of areligious
precept. To this end, expert testimony will be useful, as it can serve to establish the
fundamental practicesand preceptsof areligiontheindividual claimsto practise. Inthe
second step, the claimant must establish that he or she has asincere belief and that this
belief isobjectively connected to areligious precept that follows from atext or another
article of faith. It is not necessary to prove that the precept objectively creates an
obligation, but it must be established that the claimant sincerely believes he or she is
under an obligation that follows from the precept. The inquiry into the sincerity of
beliefs must be aslimited as possible, sinceit will expose an individual’s most personal
and private beliefsto public airing and testing in ajudicial or quasi-judicial setting. The
sincerity of a belief is examined on a case-by-case basis and must be supported by
sufficient evidence, which comes mainly from the claimant. Although consistency in
religious practice may be indicative of the sincerity of a claimant’s beliefs, it is the
claimant’s overall personal credibility and evidence of his or her current religious
practices that matter. The essential test must be the claimant’s intention and serious
desire to obey the fundamental precepts of his or her religion. Finally, unless the
impugned provisionsor standardsinfringethe claimant’ srightsin amanner that ismore
than trivial or insubstantial, the freedom of religion guaranteed by the Chartersis not

applicable.

Evenif all religious conduct, practices or expression that could infringe or
affect the rights of othersin a private law context are protected a priori by the purpose
of freedom of religion, they are not necessarily protected under the right to freedom of
religion. According to thefirst paragraph of s. 9.1 of the Quebec Charter, therightsand

freedoms subject to s. 9.1, including the right to freedom of religion, must be exercised
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in relation to one another while maintaining proper regard for democratic values, public
order and the general well-being of citizens. The Civil Code of Québec is the most
important instrument for defining the principles governing public order and the general
well-being of the citizens of Quebec. The first paragraph of s. 9.1 requires not merely
a balancing of the respective rights of the parties; it is necessary to reconcile al the
rightsand values at i ssue and find abalance and acompromise consistent with the public
interest in the specific context of the case. The court must ask itself two
guestions: (1) Hasthe purpose of the fundamental right been infringed? (2) If so, isthis
infringement legitimate, taking into account democratic values, public order, and the
general well-being? A negative answer to the second question would indicate that a
fundamental right hasbeen violated. Inthefirst step of theanalysis, the person alleging
the infringement must prove that it has occurred. In the second step, the onusison the
defendant to show that the infringement is consistent with the principles underlying
s. 9.1. Thereconciliation of rightsisclearly different from the duty to accommodate in

the context of aninfringement of theright to equality guaranteed by s. 10 of the Charter.

Inthe caseat bar, the prohibition against erecting their own succahs does not
infringe the appellants’ right to freedom of religion. Based on the evidence that was
adduced and accepted, the appellants sincerely believethat, whenever possible, it would
be preferablefor them to erect their own succahs; however, it would not be adivergence
from their religious precept to accept another solution, so long as the fundamental
obligation of eating their meals in a succah was discharged. It cannot therefore be
accepted that the appel lants sincerely believe, based on the preceptsof their religion that
they arerelying on, that they are under an obligation to erect their own succahs on their
balconies. It is, rather, the practice of eating or celebrating Succot in a succah that is

protected by the guarantee of freedom of religion set out in s. 3 of the Quebec Charter.
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The declaration of co-ownership does not hinder this practice, as it does not bar the
appellants from celebrating in a succah, in that they can celebrate Succot at the homes

of friends or family or even in acommunal succah, as proposed by the respondent.

Assuming that the belief of the appellant A that he must erect a succah on
his own balcony is sincere and that it is based on a precept of his religion, the
infringement of his right to freedom of religion is legitimate, since the right to erect
succahs on balconies cannot be exercised in harmony with the rights and freedoms of
others and the general well-being of citizens. Therights of each of the other co-owners
to the peaceful enjoyment and free disposition of their property and to life and personal
security under ss. 6 and 1, respectively, of the Quebec Charter are in conflict with the
appellant’s freedom of religion. In the case at bar, the right to the peaceful enjoyment
and free disposition of one's property is included in the purpose of the restrictions
provided for in the declaration of co-ownership. The restrictions are aimed first and
foremost at preserving the market value of the dwelling units held in co-ownership.
They also protect the co-owners' right to enjoy the common portions reserved for
exclusive use while preserving the building’s style and its aesthetic appearance of a
luxury building and permitting the balconies to be used to evacuate the building in a
dangerous situation. Therestrictionsarejustified, in conformity with art. 1056 C.C.Q.,
by the immovable's destination, characteristics and location. Also, preventing the
obstruction of routes between balconies so that they can be used as emergency exits
protects the co-owners' right to life and personal security. The argument that succahs
can be erected without blocking access routes too much if certain conditions are
complied with cannot be accepted at this point in the analysis, as it is based on the

concept of reasonable accommodation, which isinapplicable in the context of s. 9.1.
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The obligation imposed on the appellants to exercise their rights of
ownership in harmony with the rights of the other co-owners is not unfair. The
declaration of co-ownership was drafted in an effort to preserve the rights of al the
co-owners, without distinction. It must also be borne in mind that the erection, as
proposed by the respondent, of acommunal succah would have had the desired result of
upholding not only the parties’ contractual rights, but also of the rights guaranteed by
ss. 6, 1 and 3 of the Quebec Charter. Such a solution would be consistent with the
principle that freedom of religion must be exercised within reasonable limits and with
respect for the rights of others, subject to such limitations as are necessary to protect

public safety, order and health and the fundamental rights and freedoms of others.

Per Binnie J. (dissenting): While freedom or religion as guaranteed by s. 3
of the Quebec Charter should be broadly interpreted, the Quebec Charter is also
concerned in s. 9.1 with a citizen’ s responsibilities to other citizens in the exercise of
their rights and freedoms. Here, the threshold test of bringing the s. 3 claim within the
protected zone of religious freedom has been met but, in the circumstances of this case,

the appellants cannot reasonably insist on a personal succah.

The succah ritual exists as an article of the Jewish faith and at least one of
the appellants sincerely believes that dwelling in his own succah is part of his faith,
subject to a measure of flexibility when a persona succah is not available. The
construction of asuccah on the commonly owned bal conies of the building, however, is
clearly prohibited by the declaration of co-ownership. Weight must fairly be given to
the private contract voluntarily made among the partiesto govern their mutual rightsand
obligations, including the contractual rulescontained inthe declaration of co-ownership,

as well as on the co-owners offer of accommodation. Buried at the heart of this
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fact-specific case is the issue of the appellants’ acceptance, embodied in the contract
with their co-owners, that they would not insist on construction of apersonal succah on
the communally owned balconies of the building. A person’s right to the peaceful
enjoyment of his property is one of the rights guaranteed by s. 6 of the Quebec Charter
and the primary right asserted by the co-owners. Although s. 9.1 does not specifically
impose a duty on third parties to accommodate a claimant, as a practical matter, the
reasonableness of the claimant’s conduct will be measured, at least to some extent, in
light of the reasonableness of the conduct of the co-owners. Thetext of s. 9.1 puts the
focus on the claimant, who must have regard to the facts of communal living, which
includestherights of third parties. Lastly, the reasonableness of aclaimant’s objection
must be viewed from the perspective of a reasonable person in the position of the
claimant with full knowledge of the relevant facts. When al the relevant facts of this
case are considered, especially the pre-existing rules of theimmovable accepted by the
appellantsaspart of the purchase of their units, the appellants have not demonstrated that
their insistence on a personal succah and their reection of the co-owner’s
accommodation of agroup succah show proper regard for therights of otherswithinthe
protection of s. 9.1. The appellants themselves were in the best position to determine
their religious requirements and must be taken to have done so when entering into the
co-ownership agreement in thefirst place. They cannot afterwards reasonably insist on
their preferred solution at the expense of the countervailing legal rights of their
co-owners. Asfound by the trial judge, the accommodation offered by the co-owners
was not inconsistent with the appellants’ sense of religious obligation in circumstances

where a persona succah is simply not available.
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An important feature of our constitutional democracy is respect for
minorities, which includes, of course, religious minorities. see Reference re Secession
of Quebec, [1998] 2 S.C.R. 217, at paras. 79-81. Indeed, respect for and tolerance of the
rights and practices of religious minorities is one of the hallmarks of an enlightened
democracy. But respect for religious minoritiesis not a stand-alone absolute right; like
other rights, freedom of religion exists in amatrix of other correspondingly important
rightsthat attach to individuals. Respect for minority rights must al so coexist alongside
societal valuesthat are central to the make-up and functioning of afree and democratic
society. This appeal requires the Court to deal with the interrelationship between

fundamental rights both at a conceptual level and for a practical outcome.

More specifically, the cases which are the subject of this appeal involve a
religious claim by the appellants for the setting up of a*“succah” for nine daysayear in
the pursuit of their religious beliefs on their co-owned property under the Quebec
Charter of Human Rights and Freedoms, R.S.Q., ¢. C-12 (the “Quebec Charter”). The

Quebec courts denied the claim. With respect, | disagree and would allow the appeal.

In particular, after defining the scope of freedom of religion and its
infringement, | find that the appellants’ religiousfreedom under the Quebec Charter has
been infringed by the declaration of co-ownership. While the respondent has raised
rights to enjoy property and personal security as justification for its refusal to allow a
succah to be set up, | find that the impairment of the appellants’ religious freedom is
seriouswhereas | conclude that the intrusion on the respondent’ srightsisminimal. As
such, | hold that the appellants must be permitted to set up succahs on their balconies,

provided that the succahsremain only for the limited time necessary — in this case nine
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days —, alow for an emergency access route, and conform, as much as possible, with
the general aestheticsof theproperty. | alsofind theargument that the appellantswaived
their religious rights cannot be maintained under the circumstances, nor did they
implicitly agree not to set up succahs on their bal conies by signing the declaration of co-

ownership.

I1. Background

Theappellants, all Orthodox Jews, aredivided co-ownersof residential units
in “Place Northcrest”, two luxury buildings forming part of “Le Sanctuaire du Mont-
Royal” (the* Sanctuaire”), alarger complex in Montréal. Moise Amselem haslived at
the Sanctuaire, together with hiswife Gladys Bouhadana, since 1996; Gabriel Fonfeder
haslived at the complex since 1994; and, at the time of the proceedings below, Thomas
Klein, the son of the appellant Antal Klein, had been living there since 1989. Under the
terms of the Sanctuaire’ s by-laws in the declaration of co-ownership, the balconies of
individual units, although constituting [TRANSLATION] “common portions’ of the
immovable, are nonetheless reserved to the [TRANSLATION] “exclusive use” of the co-

owners of the units to which they are attached.

In late September 1996, Mr. Amselem, at the time a new resident of the
Sanctuaire, set up a “succah” on his balcony for the purposes of fulfilling a biblically
mandated obligation during the Jewish religiousfestival of Succot. A succahisasmall
enclosed temporary hut or booth, traditionally made of wood or other materials such as
fastened canvas, and open to the heavens, in which, it has been acknowledged, Jews are
commanded to “dwell” temporarily during the festival of Succot, which commences

annually with nightfall on thefifteenth day of the Jewish month of Tishrel. Thisnine-day
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festival, which beginsin late September or early- to mid-October, commemoratesthe 40-
year period during which, according to Jewish tradition, the Children of |srael wandered

in the desert, living in temporary shelters.

Under the Jewish faith, in commemoration of the festival’s historical
connection and as a symbolic demonstration of their faith in the divine, Jews are
obligated to dwell in these succahs, astheir ancestors did in the desert. Orthodox Jews
observe this biblically mandated commandment of “dwelling” in a succah by
transforming the succah into the practitioner’s primary residence for the entire holiday
period. They arerequiredtotakeall their mealsin the succah; they customarily conduct
certainreligiousceremoniesinthe succah; they arerequired, weather permitting, to sleep
inthesuccah; and they are otherwiserequired to generally makethe succah their primary

abode for the entirety of the festival period, health and weather permitting.

Technically, asuccah must minimally consist of athree-walled, open-roofed
structure which must meet certain size specifications in order to fulfill the biblical
commandment of dwelling in it properly according to the requirements of the Jewish
faith. While a succah is usualy festively decorated interiorly, there are no aesthetic

requirements as to its exterior appearance.

During the first two and last two days of the Succot holiday, as well as
during any intermittent Saturday, Orthodox Jews are normally forbidden frominter alia
turning electricity on or off and riding in cars or elevators. Similarly, during the
Saturday(s) falling within the nine-day festival, Orthodox Jews are forbidden from
carrying objects outside of their private domiciles in the absence of a symbolic

enclosure, or eruv.
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After Mr. Amselem put up his succah in September 1996, the syndicate of
co-ownership, Syndicat Northcrest (the “respondent” or “Syndicat”), requested its
removal, claiming the succah was in violation of the Sanctuaire’s by-laws as stated in
the declaration of co-ownership, whichinter alia prohibited decorations, alterationsand

constructions on the Sanctuaire’ s bal conies;

[TRANSLATION]

2.6.3 Balconies, porches and patios— the owner of each exclusive portion
(dwelling unit) with adoor leading to abal cony, porch or patio adjoining his
or her exclusive portion (dwelling unit) has the personal and exclusive use
of the balcony, or of the portion of the porch adjoining hisor her exclusive
portion, subject to the following rules:

a) On porches, an area at least as wide asis required under fire safety
by-laws must be kept free of garden furniture and other accessories, as
the porches serve as emergency exits.

b) No owner may enclose or block off any balcony, porch or patio in
any manner whatsoever or erect thereon constructions of any kind
whatsoever.

Perpetual rights of way for emergency situations (including elevator
breakdowns) are hereby created in favour of all the above-mentioned
exclusive portions (dwelling units), the dominant land, on the common
portions, namely every porch, balcony, terrace or patio, the servient lands.

6.5 UNIFORMITY OF DECOR IN THE BUILDING

Entrance doors to the exclusive portions (dwelling units), windows,
painted exterior surfacesand, in general, any exterior elements contributing
to the overall harmony of the building’'s appearance may under no
circumstances be altered, even if they are part of the limited common
portions, without first obtaining the written permission of the Board of
Directors, who themselves must first obtain the approval of the co-owners
at ageneral meeting.

6.16 EXTERIOR DECORATIONS PROHIBITED
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Co-ownersmay not decorate, paint or ater the exterior of the exclusive
portionsin any way whatsoever without first obtaining the written consent
of the Board of Directors, subject to any exceptions provided for in this
declaration.

9.3 BALCONIES AND PORCHES

Subject to the law and to this declaration, each co-owner having
exclusive use of a balcony or a portion of a porch adjoining his or her
exclusive portion (dwelling unit), asprovided for in clause 2.6.3, shall keep
said balcony or portion of the porch clean. The co-owner having exclusive
use of said balcony or portion of the porchissolely responsible for the day-
to-day maintenancethereof. However, theBoard of Directorsisresponsible
for the replacement of or repairsto said bal conies and porches asacommon
expense, unless the balcony or porch must be repaired or replaced because
of thefault or negligence of aco-owner or someonefor whom that co-owner
islegally responsible, in which case the costs and expenses of any repairs
or replacement shall be assumed by the co-owner in question.

Furthermore, subject to acts and regulations of general application,
nothing other than usual outdoor furniture may beleft or stored on abal cony
or porch without first obtaining permission in writing from the Board of
Directors. Under no circumstances may balconies or porches be used for
drying laundry, towels, etc.

No balcony or porch may be decorated, covered, enclosed or painted in
any way whatsoever without the prior written permission of the co-owners
or the Board of Directors, as the case may be.

None of the appellants had read the declaration of co-ownership prior to purchasing or

occupying their individual units.

Mr. Fonfeder similarly placed a succah on his balcony in September 1996,

but received no notice or complaint.

A year later, on October 6, 1997, and pursuant to the regulations in the

declaration of co-ownership, Mr. Amselem requested permission from the Syndicat to

set up a succah on, and thus enclose part of, his balcony to celebrate the same holiday



12

13

14

15

-23-
of Succot. The Syndicat refused, invoking the restrictions in the declaration of co-

ownership.

Asthe holiday was imminent, Mr. Amselem, of his own accord and in his
personal capacity, contacted the Canadian Jewish Congress (which incidentally
represented that it is not an organization that claims to be expert in matters of Jewish
law) tointervenewith the Syndicat in order to help facilitate atemporary solution for the

upcoming holiday.

In a letter dated October 10, 1997, the Syndicat proposed to allow Mr.
Amselem, in conjunction with the other Orthodox Jewish residents of the building,
including the appellants Mr. Fonfeder and Mr. Klein, to set up acommunal succahinthe

Sanctuaire' s gardens.

In their October 14, 1997 letter to the Syndicat, the appellants expressed
their dissatisfaction with the respondent’ s proposed accommodation. They explained
why a communal succah would not only cause extreme hardship with their religious
observance, but would also be contrary to their personal religious beliefs which, they

claimed, called for “their own succah, each on his own balcony”.

Intheir letter, the appel lantsimpl ored the Syndi cat to accedeto their request
and permit their own individual succahs, which they undertook to set up “in such away
that they would not block any doors, would not obstruct fire lanes, [and] would pose no

threat to safety or security in any way”. The Syndicat refused their request.
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Each of the appellants nonethel ess proceeded to set up asuccah on hisor her
balcony. Apart fromMr. Amselem and Mr. Fonfeder in September 1996, the appellants
in this appeal had not set up succahs on their balconies at the Sanctuaire in prior years;
in those years they had celebrated the holiday as guests with family and friends, using

their hosts' succahs.

In response, the respondent Syndicat filed an application for permanent
injunction prohibiting the appellants from setting up succahs and, if necessary,
permitting their demolition. The application was granted by the Superior Court on June
5, 1998.

[1l. Relevant Legislative Provisions

Charter of Human Rights and Freedoms, R.S.Q., c. C-12

1. Every human being has a right to life, and to personal security,
inviolability and freedom.

He also possesses juridical personality.
3. Every person is the possessor of the fundamental freedoms, including
freedom of conscience, freedom of religion, freedom of opinion, freedom of
expression, freedom of peaceful assembly and freedom of association.

6. Every person has aright to the peaceful enjoyment and free disposition
of his property, except to the extent provided by law.

9.1. In exercising his fundamental freedoms and rights, a person shall
maintain aproper regard for democratic values, public order and the general
well-being of the citizens of Québec.

In this respect, the scope of the freedoms and rights, and limitsto their
exercise, may be fixed by law.

Civil Code of Québec, S.Q. 1991, c. 64 (“C.C.Q.")
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1039. Upon the publication of the declaration of co-ownership, the
co-owners as a body constitute a legal person, the objects of which are to
preserve the immovable, to maintain and manage the common portions, to
protect the rights appurtenant to the immovable or the co-ownership and to
take all measures of common interest.

Thelegal personiscalled asyndicate.

1056. No declaration of co-ownership may impose any restriction on
the rights of the co-owners except restrictions justified by the destination,
characteristics or location of the immovable.

1063. Each co-owner has the disposal of his fraction; he has free use
and enjoyment of his private portion and of the common portions, provided
he observesthe by-laws of the immovable and does not impair the rights of
the other co-owners or the destination of the immovable.

V. Judicial History

A. Superior Court, [1998] R.J.Q. 1892

Rochon J. found that the text of the declaration of co-ownership clearly

prohibited the appellants from setting up succahs on their balconies (at p. 1899):

[TRANSLATION] Whether or not the succah is considered a construction is
of little consequence. Enclosing, blocking off or decorating a balcony or
patio in any way whatsoever is prohibited. In short, apart from the usual
outdoor furniture, owners may not make any alterations to the exterior.
They may not place anything whatsoever outside. When considered as a
whole, these restrictions demonstrate a clear intent to maintain the original
condition and uniform appearance of the building’s exterior.

He further held that the restrictions were justified by the destination of the

immovable, its characteristics or its location, as required by art. 1056 C.C.Q. Hewas
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also satisfied that, contrary to the appellants’ contention, the Syndicat had applied the

declaration of co-ownership in auniform manner.

Rochon J. went on to consider whether the appellants’ rights had been
infringed by the effects of the declaration of co-ownership. He asserted that in order for
acontractual clausetoinfringeanindividual’ sfreedom of religion, [TRANSLATION] “the
impugned contractual clause must, whether directly or by adverse effect, either compel
individuals to do something contrary to their religious beliefs or prohibit them from
doing something regarded as mandatory by their religion” (p. 1905). According to
Rochon J., aclaimant must prove that a practiceis required by the official teachings of
hisor her religion in order for it to be protected as freedom of religion under s. 3 of the
Quebec Charter. It is not sufficient that a claimant possess a sincere belief that a

particular practiceisrequired (at p. 1907):

[TRANSLATION] Freedom of religion can be relied on only if there is a
connection between the right asserted by a person to practise his or her
religion in a given way and what is considered mandatory pursuant to the
religious teaching upon which theright isbased. A sincere belief must be
supported by the existence of a religious precept. How the teaching is
observed may vary and may not necessarily correspond to how most
believers perform their religious obligations. Nonetheless, the rite must
have a rational, reasonable and direct connection with the teaching. How
a believer performs his or her religious obligations cannot be grounded in
a purely subjective personal understanding that bears no relation to the
religiousteaching asregards both the belief itself and how thebelief isto be
expressed (therite).

After reviewing the evidence, Rochon J., relying primarily on thetestimony
of the Syndicat’ switness, Rabbi Barry Levy, asserted, at p. 1909, [TRANSLATION] “that
thereisnoreligiousaobligation requiring practising Jewsto erect their own succahs’, and

that [TRANSLATION] “[t]here is no commandment as to where they must be erected”.
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In reaching this conclusion, Rochon J. explicitly stated that he favoured the
opinion of the Syndicat’s witness, Rabbi Levy, to that of Rabbi Moise Ohana, the
witness called by the appellants, whose testimony as to the nature of the biblical

commandment, he felt, resulted in a standard that was too subjective.

Rochon J. thus reasoned that the restrictions in the declaration of co-
ownership did not prevent the appellants from fulfilling their objectively defined
religious obligations and as such did not impair their freedom of religion. This he
concluded, despite his findings, at p. 1909, that Mr. Amselem is[TRANSLATION] “the
only one who saw the obligation to erect a succah on his own property in terms of a
divine command”, stemming from a sincere personal belief predicated upon Mr.
Amselem’s interpretation of the Bible, as per c. 8, verses 13 to 18 of the Book of
Nehemiah.

Although Rochon J. concluded that the appellants had not established an
infringement of their rights to freedom of religion, he went on to consider, for the sake
of argument, whether such an interference could have been justified under s. 9.1 of the
Quebec Charter. He concluded that any interference with the appellants' rights to
freedom of religion was justified by the objectives of protecting the aesthetic value of

the property and, alternatively, the security of co-ownersin the event of afire.

Rochon J. held that since the appellants had not established an infringement
of their freedom of religion, there could be no discrimination within the meaning of s.
10 of the Quebec Charter. Nevertheless, he went on to consider, again for the sake of
argument, whether, in the event that the appellants had established a prima facie case of

discrimination, the respondent would have satisfied its duty to accommodate. He
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concluded that the accommodation proposed by the respondent — that of a communal
succah — was reasonable, whereas the appellants were not willing to compromise in

order to reach an acceptable solution.

Having found that theimpugned by-lawswerenot in viol ation of the Quebec
Charter, Rochon J. granted the respondent’ s request and issued a permanent injunction
prohibiting succahs on the appellants’ balconies and requiring their removal, if

necessary.

B. Court of Appeal, [2002] R.J.Q. 906

Dalphond J. (ad hoc), for the mgjority, agreed with the trial judge and held
that, although the impugned provisions of the declaration of co-ownership restrict the
appellants' rightsby prohibiting succahson their bal conies, thoserestrictionswerevalid
under art. 1056 C.C.Q. He believed that when the appellants signed the declaration of
co-ownership they had effectively waived their rightsto freedom of religion. According
to Dalphond J., it was nonethel ess open to the appellants to show that the Sanctuaire’s
by-laws were discriminatory under s. 10 and thus void under s. 13 of the Quebec
Charter, which protects an individual from discrimination in a juridical act, such asa

contract.

Dalphond J. reasoned that the impugned provisions were neutral in
application sincethey affected all residentsequally in prohibiting all “ constructions’ on
balconies and as such he concluded that the restrictions in the declaration of co-

ownership did not create a distinction based on religion.
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Dalphond J. stated that even if he had found adistinction, it would not have
had the effect of “nullifying or impairing” the appellants’ rights to freedom of religion,
and thus would not have amounted to discrimination within the meaning of s. 10, since
the appellants were not religiously obligated to have succahs on their balconies.
According to Dalphond J., since there was no discrimination in this case, it was not
necessary to examine the duty to accommodate. Nor did he believeit necessary to apply
s. 9.1 of the Quebec Charter since hereasoned that s. 9.1 isnot applicableto an anaysis
under ss. 10 and 13 of the Quebec Charter. Dalphond J. therefore dismissed the appeal.

Baudouin J.A. agreed with Dalphond J.’s reasons.

Morin JA., in aconcurring opinion, found that Rochon J. had adopted an
interpretation of freedom of religion that was unduly restrictive. After considering the
meaning of freedom of religion as articulated in R. v. Big M Drug Mart Ltd., [1985] 1
S.C.R. 295, he wrote, at para. 32:

[TRANSLATION] According to that case, it is the sincerity of the
individual’s beliefs as dictated by his or her own conscience that must be
considered when he or sherelies on freedom of religion to justify an act or
arefusal to act. It matters little that those beliefs may be erroneous in
relation to the official teachings of the leaders of the religious community
to which the individual belongs.

MorinJ.A. foundthat theappellantssincerely believed they must set up their

own succah (at para. 33):

[TRANSLATION] The evidence shows that the appellants sincerely
believe, based in particular on the Bible, Book of Nehemiah, Chapter 8,
verses 1310 18, that they must erect their own succahsand dwell inthemfor
several daysduring thefestival of Succot. In accordancewith the principle
of freedom of religion, they should normally be ableto do so, but the above-
quoted clauses of the declaration of co-ownership, by banning the erection
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of succahs on the balconies or terraces adjoining their dwelling units, bar
them, in practice, from doing what they would like to do.

He therefore found that the impugned provisions of the declaration of co-ownership

infringed the appellants’ rightsto freedom of religion under s. 3 of the Quebec Charter.

Having found the appellants rights to freedom of religion had been
infringed, Morin J.A. concluded that the impugned provisions discriminated against the
appellants. Hethenwent onto consider the duty to accommodate, in light of thisCourt’s
decisions in British Columbia (Public Service Employee Relations Commission) V.
BCGSEU, [1999] 3 S.C.R. 3 (“Meiorin”), and British Columbia (Superintendent of
Motor Vehicles) v. British Columbia (Council of Human Rights), [1999] 3 S.C.R. 868.
Morin J.A. applied al three steps of thetest set out in Meiorin and concluded that (1) the
respondent’s goal in establishing restrictions was rationally linked to the goal of
administrating the building, in accordancewith art. 1039 C.C.Q., and (2) therestrictions
had been enacted on the basis of abona fide belief that they were necessary to fulfil its
mandate, in accordancewith art. 1056 C.C.Q. Asfor undue hardship, Morin JA. wrote,

at para. 64:

[TRANSLATION] Inmy view, thetrial judge made no serious error that
would justify the intervention of our court. On the contrary, it was the
intransigent attitude adopted by the appellants that made any
accommodation practically impossible, asthey systematically refused every
proposal that did not strictly meet their requirements.

Morin JA. felt that this “intransigence” on the part of the appellants
discharged the respondent from any obligation of accommodation more than the
communal succah aready proposed, which he felt was reasonable under the

circumstances. In the end, Morin JA. believed the respondent would suffer undue
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hardshipif it wereforced to fully accommodate the appel lants. Hetherefore agreed with
Dalphond J. to dismiss the appeal.

V. Issues

In my view, the key issues before us are: (1) whether the clausesin the by-
laws of the declaration of co-ownership, which contained a general prohibition against
decorations or constructions on one’s balcony, infringe the appellants freedom of
religion protected under the Quebec Charter; (2) if so, whether the refusal by the
respondent to permit the setting up of a succah is justified by its reliance on the co-
owners’ rights to enjoy property under s. 6 of the Quebec Charter and their rights to
personal security under s. 1 thereof; and (3) whether the appellants waived their rights

to freedom of religion by signing the declaration of co-ownership.

VI. Analysis

In my view, apart from the content and scope of freedom of religion, the
interplay of the rights in the Quebec Charter is governed by its unique content and
structure. In the reasons that follow, | begin with an analysis of freedom of religion. |
then briefly go on to discuss the respondent’s justification in limiting the exercise of

religious freedom in this case.

A. Freedom of Religion

The analysisthat follows sets out the principlesthat are applicablein cases

where an individual alleges that his or her freedom of religion is infringed under the
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Quebec Charter or under the Canadian Charter of Rights and Freedoms. In my view,
the trial judge and the magjority of the Court of Appeal took, with respect, an unduly

restrictive view of freedom of religion.

(1) Definition of Religious Freedom

Section 3 of the Quebec Charter, which applies in both the private and

public law context, states:

3. Every person is the possessor of the fundamental freedoms, including
freedom of conscience, freedom of religion, freedom of opinion, freedom of
expression, freedom of peaceful assembly and freedom of association.

In order to define religious freedom, we must first ask ourselves what we
mean by “religion”. Whileit is perhaps not possible to define religion precisely, some
outer definition isuseful since only beliefs, convictionsand practicesrooted inreligion,
asopposed to thosethat are secular, socially based or conscientiously held, are protected
by the guarantee of freedom of religion. Defined broadly, religion typicaly involves a
particular and comprehensive system of faith and worship. Religion also tends to
involve the belief in adivine, superhuman or controlling power. In essence, religionis
about freely and deeply held personal convictionsor beliefsconnectedtoanindividual’s
spiritual faith and integrally linked to one’ s self-definition and spiritual fulfilment, the
practices of which allow individuals to foster a connection with the divine or with the

subject or object of that spiritual faith.

What then is the definition and content of an individual’ s protected right to

religious freedom under the Quebec (or the Canadian) Charter? This Court has long
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articulated an expansive definition of freedom of religion, which revolves around the

notion of personal choice and individual autonomy and freedom. In Big M, supra,

Dickson J. (as he then was) first defined what was meant by freedom of religion under

s. 2(a) of the Canadian Charter, at pp. 336-37 and 351.:

at p. 346:

A truly free society is one which can accommodate a wide variety of
beliefs, diversity of tastes and pursuits, customs and codes of conduct. A
free society is one which aims at equality with respect to the enjoyment of
fundamental freedoms and | say this without any reliance upon s. 15 of the
Charter. Freedom must surely befounded in respect for theinherent dignity
and the inviolable rights of the human person. The essence of the concept
of freedom of religion is the right to entertain such religious beliefs as a
person chooses, theright to declarereligiousbeliefsopenly and without fear
of hindranceor reprisal, and theright to manifest religiousbelief by worship
and practice or by teaching and dissemination. But the concept meansmore
than that.

... Freedom meansthat . . . no oneisto be forced to act in away contrary
to his beliefs or his conscience.

... Withthe Charter, it has becometheright of every Canadian to work out
for himself or herself what his or her religious obligations, if any, should
be. ... [Emphasis added.]

Dickson J. articulated the purpose of freedom of religion in Big M, supra,

Viewed in this context, the purpose of freedom of conscience and
religion becomes clear. The values that underlie our political and
philosophic traditions demand that every individual be free to hold and to
manifest whatever beliefs and opinions his or her conscience dictates,
provided inter alia only that such manifestations do not injure his or her
neighboursor their parallel rightsto hold and manifest beliefs and opinions
of their own. [Emphasis added.]

Similarly, in R. v. Edwards Books and Art Ltd., [1986] 2 S.C.R. 713, at p. 759, Dickson

C.J. stated that the
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purposeof s. 2(a) isto ensurethat society doesnot interferewith profoundly
personal beliefsthat govern one’ s perception of oneself, humankind, nature,
and, in some cases, a higher or different order of being. These beliefs, in
turn, govern one's conduct and practices. [Emphasis added.]

Thisunderstanding isconsistent with apersonal or subjective conception of
freedom of religion, onethat isintegrally linked with an individual’ s self-definition and
fulfilment andisafunction of personal autonomy and choice, el ementswhich undergird
theright; see, generally, J. Woehrling, “L’ obligation d’ accommodement raisonnable et
I’ adaptation de la société a la diversité religieuse” (1998), 43 McGill L.J. 325.

According to Professor Woehrling, at p. 385:

[TRANSLATION] Virtually every judicial decision based on s. 2(a) of the
Canadian Charter or s. 3 of the Quebec Charter concerns freedom of
religion. However, it would appear that these decisions stressthe subjective
aspect of the believer’ spersonal sincerity rather than the objective aspect of
the conformity of the beliefs in question with established doctrine.
[Emphasis added.]

Theemphasisthenison personal choiceof religiousbeliefs. Inmy opinion,
these decisions and commentary should not be construed to imply that freedom of
religion protects only those aspects of religious belief or conduct that are objectively
recognized by religious experts as being obligatory tenets or precepts of a particular
religion. Consequently, claimantsseeking toinvokefreedom of religion should not need
to prove the objective validity of their beliefs in that their beliefs are objectively
recognized as valid by other members of the same religion, nor is such an inquiry
appropriate for courtsto make; see, e.g., Re Funk and Manitoba Labour Board (1976),
66 D.L.R. (3d) 35 (Man. C.A.), at pp. 37-38. Infact, this Court hasindicated on several
occasionsthat, if anything, a person must show “[s]incerity of belief” (Edwards Books,

supra, at p. 735) and not that a particular belief is“valid”.
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For example, in R. v. Jones, [1986] 2 S.C.R. 284, La Forest J., writing for

the minority (but not on this point), opined, at p. 295:

Assuming the sincerity of hisconvictions, | would agree that the effect
of the School Act does constitute some interference with the appellant’s
freedom of religion. For a court isin no position to question the validity of
areligiousbelief, notwithstanding that few sharethat belief. [Italicsadded.]

Although LaForest J. did not explicitly statethat all that must be shown isasincerity of
belief, it is implicit in his reasons. Indeed, this position was subsequently explicitly
adopted by this Court in Rossv. New Brunswick School District No. 15, [1996] 1 S.C.R.
825, at para. 70, where La Forest J. reasoned that “it is not the role of this Court to

decide what any particular religion believes’.

In the United States, where there is a richness of jurisprudence on this
matter, the United States Supreme Court hassimilarly adopted asubjective, personal and
deferential definition of freedom of religion, centred upon sincerity of belief. For
example, in Thomasv. Review Board of the Indiana Employment Security Division, 450
U.S. 707 (1981), the court held that it was the plaintiff’ s subjective beliefs, and not the
official position of the particular religion, which must be considered in evaluating the
free exercise guarantees under the First Amendment of the U.S. Constitution. In
delivering the opinion of the U.S. Supreme Court, Chief Justice Burger stated, at pp.
715-16:

... the guarantee of free exerciseis not limited to beliefs which are shared
by al of the members of areligioussect. Particularly inthissensitive area,
it is not within the judicial function and judicial competence to inquire
whether the petitioner or his fellow worker more correctly perceived the
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commands of their common faith. Courts are not arbiters of scriptural
interpretation.

The narrow function of areviewing court in thiscontext isto determine
whether therewasan appropriatefinding that petitioner terminated hiswork
because of an honest conviction that such work was forbidden by his
religion. [Emphasis added.]

This view was repeated in Frazee v. lllinois Department of Employment Security, 489
U.S. 829 (1989), at p. 834, where White J., for a unanimous court, stated:

Undoubtedly, membership in an organized religious denomination,
especially onewith aspecific tenet forbi dding membersto work on Sunday,
would simplify the problem of identifying sincerely held religious beliefs,
but we reject the notion that to claim the protection of the Free Exercise
Clause, one must be responding to the commands of a particular religious
organization. Here, Frazee' srefusal was based on asincerely held religious
belief. Under our cases, he was entitled to invoke First Amendment
protection. [Emphasis added.]

To summarize up to this point, our Court’s past decisions and the basic
principles underlying freedom of religion support the view that freedom of religion
consists of the freedom to undertake practices and harbour beliefs, having anexus with
religion, inwhich anindividual demonstrateshe or she sincerely believesor issincerely
undertaking in order to connect with the divine or as a function of his or her spiritual
faith, irrespective of whether a particular practice or belief is required by official

religious dogmaor isin conformity with the position of religious officials.

But, at the same time, this freedom encompasses objective as well as
personal notions of religious belief, “obligation”, precept, “ commandment”, custom or
ritual. Consequently, both obligatory as well as voluntary expressions of faith should
be protected under the Quebec (and the Canadian) Charter. Itisthereligiousor spiritual

essence of an action, not any mandatory or perceived-as-mandatory nature of its
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observance, that attracts protection. Aninquiry into the mandatory nature of an alleged
religious practice is not only inappropriate, it is plagued with difficulties. Indeed, the
Ontario Court of Appeal quitecorrectly noted thisinR. v. Laws(1998), 165 D.L.R. (4th)
301, at p. 314:

There was no basis on which thetrial judge could distinguish between
arequirement of aparticular faith and achosen religious practice. Freedom
of religion under the Charter surely extends beyond obligatory doctrine.

Thisis central to this understanding of religious freedom that a claimant
need not show some sort of objective religious obligation, requirement or precept to
invokefreedom of religion. Such an approachwould beinconsistent withtheunderlying
purposes and principles of the freedom emphasizing persona choice as set out by

Dickson C.J. in Big M and Edwards Books.

Torequireaperson to provethat hisor her religious practices are supported
by amandatory doctrineof faith, leavingit for judgesto determinewhat those mandatory
doctrines of faith are, would require courtsto interfere with profoundly personal beliefs
in amanner inconsi stent with the principles set out by Dickson C.J. in Edwards Books,

supra, at p. 759:

The purpose of s. 2(a) is to ensure that society does not interfere with
profoundly persona beliefs that govern one's perception of oneself,
humankind, nature, and, in some cases, ahigher or different order of being.
These beliefs, in turn, govern one's conduct and practices. [Emphasis
added.]

Inmy view, the Stateisin no positionto be, nor shouldit become, the arbiter

of religious dogma. Accordingly, courts should avoid judicialy interpreting and thus
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determining, either explicitly or implicitly, the content of a subjective understanding of
religiousrequirement, “ obligation”, precept, “ commandment”, customor ritual. Secular
judicial determinations of theological or religious disputes, or of contentious matters of

religious doctrine, unjustifiably entangle the court in the affairs of religion.

That said, while acourt isnot qualified to rule on the validity or veracity of
any given religious practice or belief, or to choose among various interpretations of
belief, it isqualified to inquire into the sincerity of a claimant’s belief, where sincerity
isinfact at issue: see Jones, supra; Ross, supra. Itisimportant to emphasize, however,
that sincerity of belief simply implies an honesty of belief: see Thomasv. Review Board

of the Indiana Employment Security Division, supra.

Accordingto American constitutional law scholar Professor Laurence Tribe,
the jurisprudence in this area evinces that inquiries into a claimant’ s sincerity must be
as limited as possible. He argues that “given the widening understanding of what
constitutes religion in our society, the very rights ostensibly protected by the free
exercise clause might well be jeopardized by any but the most minimal inquiry into
sincerity”: L. H. Tribe, American Constitutional Law (2nd ed. 1988), at pp. 1245-46.
While this was written in the context of the First Amendment to the U.S. Constitution,
| believe that it is equally applicable to delimiting the court’s role in interpreting
religious freedom under the Quebec (or the Canadian) Charter. Indeed, the court’ srole
in assessing sincerity isintended only to ensure that a presently asserted religious belief
isin good faith, neither fictitious nor capricious, and that it isnot an artifice. Otherwise,
nothing short of a religious inquisition would be required to decipher the innermost

beliefs of human beings.
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Assessment of sincerity is a question of fact that can be based on severa
non-exhaustive criteria, including the credibility of a claimant’s testimony (see
Woehrling, supra, at p. 394), as well as an analysis of whether the alleged belief is
consistent with hisor her other current religious practices. Itisimportant to underscore,
however, that it is inappropriate for courts rigorously to study and focus on the past
practices of claimantsin order to determine whether their current beliefs are sincerely
held. Over the course of a lifetime, individuals change and so can their beliefs.
Religiousbeliefs, by their very nature, arefluid and rarely static. A person’sconnection
to or relationship with the divine or with the subject or object of hisor her spiritual faith,
or hisor her perceptionsof religious obligation emanating from such arel ationship, may
well change and evolve over time. Because of the vacillating nature of religious belief,
a court’s inquiry into sincerity, if anything, should focus not on past practice or past
belief but on a person’s belief at the time of the alleged interference with his or her

religious freedom.

A claimant may choose to adduce expert evidence to demonstrate that his
or her belief is consistent with the practices and beliefs of other adherents of the faith.
While such evidence may berelevant to ademonstration of sincerity, it isnot necessary.
Since the focus of the inquiry is not on what others view the claimant’s religious
obligations as being, but rather what the claimant views these personal  religious
“obligations’ to be, it is inappropriate to require expert opinions to show sincerity of
belief. An “expert” or an authority on religious law is not the surrogate for an
individual’s affirmation of what his or her religious beliefs are. Religious belief is
intensely personal and can easily vary from oneindividual to another. Requiring proof
of the established practices of areligion to gauge the sincerity of belief diminishesthe

very freedom we seek to protect.
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This approach to freedom of religion effectively avoids the invidious
interference of the State and its courts with religious belief. The aternative would
undoubtedly resultin unwarrantedintrusionsinto thereligiousaffairsof the synagogues,
churches, mosques, temples and religious facilities of the nation with value-judgment
indictments of those beliefs that may be unconventional or not mainstream. As
articulated by Professor Tribe, supra, at p. 1244, “an intrusive government inquiry into

the nature of aclaimant’ sbeliefswould initself threaten the values of religiousliberty”.

Thus, at the first stage of a religious freedom analysis, an individual
advancing an issue premised upon afreedom of religion claim must show the court that
(1) he or she has a practice or belief, having a nexus with religion, which calls for a
particular line of conduct, either by being objectively or subjectively obligatory or
customary, or by, in general, subjectively engendering a personal connection with the
divine or with the subject or object of an individual’s spiritual faith, irrespective of
whether a particular practice or belief is required by official religious dogma or isin
conformity with the position of religious officials; and (2) he or sheissincerein hisor

her belief. Only then will freedom of religion be triggered.

(2) Infringement of Religious Freedom

Onceanindividual has shown that hisor her religious freedomistriggered,
as outlined above, a court must then ascertain whether there has been enough of an
interference with the exercise of theimplicated right so asto constitute an infringement

of freedom of religion under the Quebec (or the Canadian) Charter.
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More particularly, asWilson J. stated in Jones, supra, writing in dissent, at

pp. 313-14:

Section 2(a) does not require the legislature to refrain from imposing any
burdens on the practice of religion. Legislative or administrative action
whose effect on religion is trivial or insubstantial is not, in my view, a
breach of freedom of religion. [Emphasis added.]

Section 2(a) of the Canadian Charter prohibitsonly burdens or impositionson religious
practice that are non-trivial. This position was confirmed and adopted by Dickson C.J.

for the majority in Edwards Books, supra, at p. 759:

All coercive burdens on the exercise of religious beliefs are potentially
within the ambit of s. 2(a).

This does not mean, however, that every burden on religious practices
is offensive to the constitutional guarantee of freedom of religion. . . .
Section 2(a) does not require the legislatures to eliminate every minuscule
state-imposed cost associated with the practice of religion. Otherwise the
Charter would offer protection from innocuous secular legislation such as
a taxation act that imposed a modest sales tax extending to all products,
including those used in the course of religiousworship. Inmy opinion, itis
unnecessary toturntos. 1inorder tojustify legislation of that sort. ... The
Constitution sheltersindividualsand groupsonly to the extent that religious
beliefs or conduct might reasonably or actually be threatened. For a state-
imposed cost or burden to be proscribed by s. 2(a) it must be capable of
interfering with religious belief or practice. In short, legislative or
administrative action which increases the cost of practising or otherwise
manifesting religious beliefs is not prohibited if the burden is trivial or
insubstantial: see, onthispoint, R. v. Jones, [1986] 2 S.C.R. 284, per Wilson
J. a p. 314. [Emphasis added.]

It consequently sufficesthat aclaimant show that theimpugned contractual
or legidative provision (or conduct) interfereswith hisor her ability to act in accordance

with hisor her religious beliefsin amanner that ismorethan trivial or insubstantial. The

guestion then becomes: what does this mean?
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At this stage, as a general matter, one can do no more than say that the

context of each case must be examined to ascertain whether theinterferenceismorethan
trivial or insubstantial. But it is important to observe what examining that context

involves.

In this respect, it should be emphasized that not every action will become
summarily unassailable and receive automatic protection under the banner of freedom
of religion. Noright, including freedom of religion, isabsolute: see, e.g., Big M, supra;
P.(D.) v.S (C)), [1993] 4 SC.R. 141, at p. 182; B. (R v. Children’s Aid Society of
Metropolitan Toronto, [1995] 1 S.C.R. 315, at para. 226; Trinity Western University v.
British Columbia College of Teachers, [2001] 1 S.C.R. 772, 2001 SCC 31, at para. 29.
Thisis so because we livein asociety of individuals in which we must always take the
rights of others into account. In the words of John Stuart Mill: “The only freedom
which deserves the name, isthat of pursuing our own good in our own way, so long as
we do not attempt to deprive others of theirs, or impede their efforts to obtain it”: On
Liberty and Considerations on Representative Government (1946), at p. 11. Inthereal
world, oftentimesthefundamental rightsof individual swill conflict or competewith one

another.

Freedom of religion, as outlined above, quite appropriately reflects abroad
and expansive approach to religious freedom under both the Quebec Charter and the
Canadian Charter and should not be prematurely narrowly construed. However, our
jurisprudence does not allow individuals to do absolutely anything in the name of that
freedom. Even if individuals demonstrate that they sincerely believe in the religious
essence of an action, for example, that a particular practice will subjectively engender

agenuine connection with the divine or with the subject or object of their faith, and even
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if they successfully demonstrate non-trivial or non-insubstantial interference with that
practice, they will still haveto consider how the exercise of their right impacts upon the
rights of othersin the context of the competing rights of private individuals. Conduct
whichwould potentially cause harmto or interferencewith therights of otherswould not
automatically be protected. The ultimate protection of any particular Charter right must
be measured in relation to other rights and with a view to the underlying context in

which the apparent conflict arises.

Indeed, freedom of religion, likeall other rights, applicable either asagainst
the State or, under the Quebec Charter, in its private dimension as against another
individual, may be made subject to overriding societal concerns. Aswith other rights,
not every interference with religious freedom would be actionable, in accordance with

the limitations on the exercise of fundamental rights recognized by the Quebec Charter.

(3) Alleged Justification for the Limit on the Exercise of Freedom of
Religion

The respondent in the instant appeal has argued that the rights of the co-
owners to peacefully enjoy property and to personal security limit the exercise of the
appellants' religiousfreedom under the circumstances. | acknowledge that much can be
said about the nature of and interrelationship among the various rights found in the
Quebec Charter asraisedinthisappeal. But such an analysisisnot necessary to dispose
of theissuesin thiscase. Thisis because at bottom, and as discussed below, whereas |
find the appellants’ rights to freedom of religion significantly impaired, on the facts of
this case the impact on the respondent’s rights at issue is, at best, minimal and thus

cannot be construed asvalidly limiting the exercise of the appellants’ religiousfreedom.
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B. Application to the Facts

(1) Freedom of Religion and Infringement

() AsPertaining to Setting Up One's Own Succah

As outlined above, the first step in successfully advancing a claim that an
individual’ sfreedom of religion has been infringed isfor aclaimant to demonstrate that
he or she sincerely believes in a practice or belief that has a nexus with religion. The
second step isto then demonstrate that the impugned conduct of athird party interferes
with theindividual’ s ability to act in accordance with that practice or belief in amanner
thatisnon-trivial. Attrial, Rochon J., relying primarily on thetestimony of Rabbi Levy,
whose testimony he found more compelling than that of Rabbi Ohana, found that the
impugned clauses in the declaration of co-ownership did not infringe the appellants
rights to freedom of religion since, according to him, Judaism does not require its

adherents to build their own succah (at p. 1909):

[TRANSLATION] First of al, the court notesthat practising Jews are not
under a religious obligation to erect their own succahs. There is no
commandment as to where they must be erected.

Asaresult, Rochon J. believed that freedom of religion wasnot eventriggered. Although
Morin J.A., in his concurring opinion, quite properly concluded that this was not the
correct approach to take to freedom of religion, the majority of the Court of Appeal
seemed to endorsethetrial judge’ sreasoning. With respect, | believetheir approach was

mistaken.
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More particularly, the approach adopted by Rochon J. at trial and Dal phond
J. for the mgjority of the Court of Appeal is inconsistent with the proper approach to
freedom of religion. First, the trial judge’ s methodology was faulty in that he chose
between two competing rabbinical authorities on a question of Jewish law. Second, he
seems to have based his findings with respect to freedom of religion solely on what he
perceived to be the objective obligatory requirements of Judaism. He thus failed to
recognize that freedom of religion under the Quebec (and the Canadian) Charter does
not require a person to prove that his or her religious practices are supported by any

mandatory doctrine of faith.

Furthermore, in my opinion, any incorporation of distinctions between
“obligation” and“ custom” or, as made by the respondent and the courts below, between
“objective obligation” and “ subjective obligation or belief” within the framework of a
religious freedom analysisis dubious, unwarranted and unduly restrictive. Inmy view,
when courts undertake the task of analysing religious doctrinein order to determine the
truth or falsity of a contentious matter of religious law, or when courts attempt to define
the very concept of religious “obligation”, as has been suggested in the courts below,
they enter forbidden domain. It isnot withinthe expertise and purview of secular courts

to adjudicate questions of religious doctrine.

Similarly, to frame the right either in terms of objective religious
“obligation” or even asthe sincere subjective belief that an obligation existsand that the
practice isrequired would lead to arbitrary and hierarchical determinations of religious
“obligation”, would exclude religious custom from protection, and would disregard the
value of non-obligatory religious experiences by excluding those experiences from

protection. Jewish women, for example, strictly speaking, do not have a biblically
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mandated “obligation” to dwell in a succah during the Succot holiday. If a woman,
however, nonetheless sincerely believes that sitting and eating in a succah brings her
closer to her Maker, isthat somehow less deserving of recognition simply because she
hasno strict “obligation” to do so? Isthe Jewish yarmulke or Sikh turban worthy of less
recognition simply because it may be borne out of religious custom, not obligation?
Should an individual Jew, who may personally deny the modern relevance of litera
biblical “obligation” or “commandment”, be precluded from making a freedom of
religion argument despite the fact that for some reason he or she sincerely derives a

closeness to his or her God by sitting in a succah? Surely not.

Rather, as| have stated above, regardless of the position taken by religious
officials and in religious texts, provided that an individual demonstrates that he or she
sincerely believesthat a certain practice or belief is experientially religiousin naturein
that itiseither objectively required by thereligion, or that he or she subjectively believes
that it is required by the religion, or that he or she sincerely believes that the practice
engenders a personal, subjective connection to the divine or to the subject or object of
hisor her spiritual faith, and aslong asthat practice has anexus with religion, it should
trigger the protection of s. 3 of the Quebec Charter or that of s. 2(a) of the Canadian

Charter, or both, depending on the context.

Onthequestion of sincerity, therespondent arguesthat the appellants do not
sincerely believe that their religion requires them to build their own individual succahs
on their balconies. That said, the trial judge did find that Mr. Amselem, at least,
sincerely believed that he was obliged to set up a succah on his own property, thus

triggering his freedom of religion protection according to the first step in our analysis.
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With respect to the appellantsMr. Klein and Mr. Fonfeder, Rochon J. relied

primarily on their past practicesto question their sincerity and concluded that they must
view the setting up of their own succah as a purely optional practice, which precluded
their freedom of religion from being triggered. This conclusion is troublesome for a
variety of reasons. First, Rochon J. misconstrued the scope of freedom of religion.
Given this mistaken approach, it is somewhat difficult to assess the sincerity of the
appellants’ religious beliefs regarding the setting up of succahs on their balconies.
Second, | do not accept that one may conclude that aperson’s current religious belief is
not sincere ssmply because he or she previously celebrated a religious holiday
differently. Beliefs and observances evolve and change over time. If, as | have
underscored, sincerity of belief at the relevant time is the governing standard to ensure
that a claim is honest and not an artifice, then a rigorous examination of past conduct

cannot be determinative of sincerity of belief.

Furthermore, based on the above-discussed definition of freedomof religion,
it appears that the trial judge applied the wrong test to the evidence adduced by the
appellants in support of their belief. For if freedom of religion encompasses not only
what adherents feel sincerely obliged to do, but also includes what an individual
demonstratesheor shesincerely believesor issincerely undertaking in order to engender
aconnectionwith thedivine or with the subject or object of hisor her spiritual faith, then
the proper test would be whether the appellants sincerely believe that dwelling in or
setting up their own individual succah is of religious significance to them, irrespective
of whether they subjectively believe that their religion requires them to build their own
succah. Thisisbecauseitishardto qualify thevalue of religious experience. Religious
fulfilment is by its very nature subjective and personal. To some, the religious and

spiritual significance of building and eating in one’ s own succah could vastly outweigh
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the significance of a strict fulfilment of the biblical commandment of “dwelling” in a
succah, and that, in and of itself, would suffice in grounding a claim of freedom of

religion.

When the appellants adduced Rabbi Ohana s expert testimony, they were
submitting evidence of their sincereindividual belief asto theinherently personal nature
of fulfilling the commandment of dwelling in asuccah. As expounded upon by Rabbi
Ohana, according to Jewish law the obligation of “dwelling” must be complied with
festively and joyously, without causing distress to the individual. Great distress, such
as that caused by inclement weather, extreme cold or, in this case, the extreme
unpleasantness rendered by forced relocation to acommunal succah, with all attendant
ramifications, for the entire nine-day period would not only preclude the acknowledged
obligation of dwelling in asuccah but would al so render voluntary compliance wrongful
and inappropriate, thus necessitating the setting up of a private succah. In light of our
test for freedom of religion, such expert testimony, although not required, would in my
view certainly support a positive finding of sincerity and honesty of the appellants
belief. Asaresult, al of the appellants have, in my opinion, successfully implicated

freedom of religion.

According tothegoverning principles, however, inorder for atriggeredright
of religious freedom to have been infringed, the interference with the right needsto be
more than trivial or insubstantial: see Jones, supra. It isevident that in respect of Mr.
Amselem the impugned clauses of the declaration of co-ownership interfere with his
right in asubstantial way. For if, as Rochon J. himself found, Mr. Amselem sincerely
believesthat heisobligated by the Jewishreligion to set up and dwell in hisown succah,

then aprohibition against setting up hisown succah obliteratesthe substance of hisright,



75

76

-49-
let aloneinterfereswithitin anon-trivial fashion. A communal succahissimply not an

option. Thus, hisright is definitely infringed.

Inrespect of Mr. Kleinand Mr. Fonfeder, afinding of infringement depends
upon what the substance of their belief was. If they sincerely believed that they must
build their own succah because doing so engenders agreater connection with thedivine
or with their faith, then their rights to freedom of religion will be infringed by the
declaration of co-ownership to the same extent as Mr. Amselem’s. For the purposes of
determining if freedom of religion is triggered or whether there is a non-trivia
interference therewith, there is no distinction between sincere belief that a practice is
required and sincere belief that a practice, having a nexus with religion, engenders a
connection with the divine or with the subject or object of aperson’s spiritual faith. If,
however, they sincerely believed that they must build a succah of their own because the
aternatives, of either imposing on friends and family or celebrating in a communal
succah as proposed by the respondent, will subjectively |ead to extremedistressand thus
impermissibly detract from the joyous celebration of the holiday, the joy of which, as
intimated by their witness Rabbi Ohana, is essential to its proper celebration, then they
must prove that these alternatives would result in more than trivial or insubstantial

interferences and non-trivial distress.

In my opinion, this has been successfully proven. At trial, the appellants
testified as to the substantially distressing nature of the burden imposed upon them by
the prohibition and the avail able alternatives. The appellants believe that they must eat
every meal in the succah throughout the nine-day holiday. Imposing on others for the
entire holiday amounts to a severe burden, especially when dealing with children, as

testified to by Mr. Klein.
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Similarly, acommunal succah, asthe respondent proposes, would force the
appellantsto carry food and utensilsfromtheir unitson el evated floorsto the succah, and
traversethe expanse of the property to the Sanctuaire’ sgardensfor every courseat every
meal throughout the holiday. Since Orthodox Jews are precluded from using elevators
on the Sabbath and on the first two and last two days of the Succot holiday, this would
amount to forcing Orthodox Jewish residents, including the elderly among them, to
climb up and down numerousflights of stairsthroughout each meal for much of the nine-
day holiday period. Furthermore, by being forced to share all meals with the other
Jewish residents of the complex, acommunal succah would also preclude the intimate
celebration of the holiday with immediate family. Those who choose to sleep in the
succah, weather permitting, would have to do so communally and in the open, far from
the proximity and safety of their individual units. Such distress is even objectively
substantial and would undoubtedly, as the appellants assert, detract from the joyous
celebration of the holiday and thus constitute a non-trivial interference with and an

infringement of their rights to religious freedom.

(b) AsPertaining to “ Dwelling” in a Succah

Inthealternative, thereisno doubt whatsoever fromtherecord that all of the
appellants sincerely believe that they must fulfill the biblically mandated obligation,
perhaps not necessarily of having one’ s own succah, but of “dwelling” in asuccah for
the entire nine-day festival of Succot. This thus triggers freedom of religion. The
guestion then becomes, once again, whether the appellants’ rights have been infringed.
Even though the Sanctuaire’ s by-laws do not overtly forbid them to dwell in asuccah —

in that the appellants are free to celebrate the holiday with relatives or in a proposed
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communal succah —, the appellants’ protected rights will nonetheless be infringed,
according to this Court’ sjurisprudence, if theimpugned clauses constrain their rightsto
dwell in asuccah in amanner that is non-trivial or not insubstantial. In my view, they

do.

The burdens placed upon the appellants as a result of the operation of the
impugned clauses, either by requiring them to celebrate the holiday by imposing on
others or by forcing them, as suggested by the respondent, to celebrate in a communal
succah, are evidently substantial. Preventing the appellants from building their own
succah therefore constitutesanon-trivial interferencewiththeir protected rightsto dwell
in a succah during the festival of Succot, which all acknowledge they sincerely regard
asareligiousrequirement. Theresultisthat theimpugned stipulationsin thedeclaration
of co-ownership infringe upon the appellants’ freedom of religion under s. 3 of the

Quebec Charter.

Consequently, | believethat al of the appellants have successfully made out

an infringement of their freedom of religion.

Asdiscussed above, to my mind, theimpairment of the appellants’ religious
freedom resulting from the refusal of the respondent to allow the setting up of succahs
on balconiesis serious. As aresult, the enjoyment of their rights to religious freedom
has been significantly impaired. The Syndicat’s offer of allowing the appellants to set
up a communal succah in the Sanctuaire’ s gardens does not remedy nor does it even

address that impairment.

(2) TheAlleged Justification for the Limit on the Exercise of Freedom of
Religion in this Case
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Against the appellants rights, the respondent Syndicat claims that the
potential setting up of succahs on the appellants’ balconies for the nine-day holiday of
Succot would interfere with the co-owners’ rights to the peaceful enjoyment of their
property and to personal security, protected under ss. 6 and 1 of the Quebec Charter,

respectively, thus justifying the total blanket prohibition against setting up succahs.

More specificaly, in this case the co-owners' rightsto peaceful enjoyment
of their co-owned property in general, and of the balconies as “common portions’
thereof in particular, has been articulated as a function of preserving the economic and
aesthetic value of their property, which, they assert, is a component of an individual’s
right to enjoy his or her property under the Quebec Charter. Similarly, the respondent
claims that the co-owners' rights to personal security under the Charter have been
implicated; because the bal conies of the Sanctuaire are fire-escape routes, cordoning off
of the balcony would jeopardize the co-owners’ safety in an emergency situation. In
essence, the Syndicat is requesting in the name of the co-ownership that the appellants
cease and desist from setting up these succahs, claiming that their presence negatively

affects the co-owners’ aesthetic, economic, and security interests in the property.

In the final analysis, however, | am of the view that the alleged intrusions
or del eterious effects on the respondent’ srightsor interests under the circumstancesare,
at best, minimal and thus cannot be reasonably considered as imposing valid limits on

the exercise of the appellants’ religious freedom.

In practice, to what degree would the respondent be harmed were the
appellants allowed to set up a succah for a period of 9 out of 365 days ayear? The

evidence before us does not provide a satisfactory answer. The respondent has ssmply
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not adduced enough evidence for us to conclude that allowing the appellants to set up
such temporary succahs would cause the value of the units, or of the property, to
decrease. Even if | were to consider the possibility that the economic value of the
property might decrease if a substantial number of co-owners were allowed to set up
succahs on their balconies for a lengthy time period throughout the year, any drop in
value caused by the presence of asmall number of succahsfor aperiod of ninedayseach
year would undoubtedly be minimal. Consequently, in this case, the exercise of the
appellants' freedom of religion, which | have concluded would besignificantly impaired,
would clearly outweigh the unsubstantiated concerns of the co-owners about the

decrease in property value.

Similarly, protectingtheco-owners' enjoyment of theproperty by preserving
the aesthetic appearance of the bal conies and thus enhancing the harmonious external
appearance of the building cannot be reconciled with a total ban imposed on the
appellants exercise of their religious freedom. Although residing in abuilding with a
year-long uniform and harmonious external appearance might be the co-owners
preference, the potential annoyance caused by a few succahs being set up for a period

of nine days each year would undoubtedly be quite trivial.

In amultiethnic and multicultural country such as ours, which accentuates
and advertises its modern record of respecting cultural diversity and human rights and
of promoting tolerance of religious and ethnic minorities — and is in many ways an
example thereof for other societies —, the argument of the respondent that nominal,
minimally intruded-upon aesthetic interests should outweigh the exercise of the
appellants' religious freedom is unacceptable. Indeed, mutual tolerance is one of the

cornerstones of all democratic societies. Living in a community that attempts to
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maximize human rightsinvariably requires openness to and recognition of the rights of
others. In this regard, | must point out, with respect, that labelling an individua’s
steadfast adherenceto hisor her religiousbeliefs“intransigence”, asMorin J.A. asserted

at para. 64, does not further an enlightened resolution of the dispute before us.

Finally, the respondent alleges that banning succahs on the appellants
bal conies, portions of which are subject under the by-lawsto aright of servitudein cases
of emergency, ensures that the balconies, as fire escape routes, would remain
unobstructed in the case of emergency and, as such, the ban seeks to protect the co-
owners rights to personal security under s. 1 of the Quebec Charter. | agree that
security concerns, if soundly established, would require appropriate recognition in

ascertaining any limit on the exercise of the appellants’ religious freedom.

However, intheir October 14, 1997 letter to the respondent, the appellants
obviated any such concerns by al offering to set up their succahs “in such a way that
they would not block any doors, would not obstruct firelanes, [and] would pose no threat

to safety or security in any way”.

Since the appellants have never claimed that the succah need have any
exterior aesthetic religious component, the appellants should set up their succahsin a
manner that conforms, as much as possible, with the general aesthetics of the property
in order to respect the co-owners property interests. Counsel for the appellants

acknowledged this undertaking in oral argument.

C. Waiver
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Dalphond J. held, and the respondent contends, that the appellants had
waived their rights to freedom of religion — or had implicitly agreed with theterms of
the by-laws— when they signed the declaration of co-ownership, and that the appellants
must comply with the impugned provisions of the Sanctuaire’ s by-laws, including the
general prohibition against decorations or constructions on balconies. | confessto some
difficulty in understanding the legal basis for this proposition. Whether it amounts to

“walver” — or to waiver by another name—, the argument does not withstand scrutiny.

Whether one can waive a constitutional right like freedom of religionisa
guestion that is not free from doubt: see, e.g., for cases where waiver was disapproved
of: Insurance Corp. of British Columbia v. Heerspink, [1982] 2 S.C.R. 145, at p. 158;
Ontario Human Rights Commission v. Borough of Etobicoke, [1982] 1 S.C.R. 202;
Newfoundland Association of Public Employees v. Newfoundland (Green Bay Health
Care Centre), [1996] 2 S.C.R. 3, at para. 21; Parry Sound (District) Social Services
Administration Board v. O.P.SE.U., Local 324, [2003] 2 S.C.R. 157, 2003 SCC 42, at
para. 28. But see where casesrecognized waiver: R. v. Mills, [1999] 3 S.C.R. 668; R. v.
Rahey,[1987] 1 S.C.R. 588; R. v. Richard, [1996] 3S.C.R. 525; Frenettev. Metropolitan
Life Insurance Co., [1992] 1 S.C.R. 647.

But | need not explore that question in this case. | say that because, even
assuming that an individual can theoretically waive his or her right to freedom of
religion, | believe that awaiver argument, or an argument analogous to waiver, cannot

be maintained on the facts of this case for the following reasons.

First, while the respondent claims that succahs are “plainly” and

unconditionally prohibited under s. 2.6.3b) of the declaration of co-ownership, | am not
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persuaded that the purported prohibition comes more squarely under s. 2.6.3b) than
under s. 9.3. On the contrary, both deal with the enclosure of balconies. However,

unlike s. 2.6.3b), s. 9.3 does not create an absolute prohibition; rather, it permits the

covering and enclosure of balconies, but only with the consent of the co-owners or the

directors.

This inherent ambiguity obviates any question of waiver or implicit
agreement on the part of the appellants. For if the prohibition can properly be construed
asfalling under s. 9.3, and if that clause does not contain an absolute prohibition but
simply requires soliciting the consent of the co-owners to enclose one’ s balcony, then
the appellants’ signing of the declaration of co-ownership cannot possibly be construed
asawaiver or as an implicit agreement not to build succahs; it simply recognizes the

need to obtain consent from the co-owners before setting up a succah.

Second, by its very nature, waiver of any right must be voluntary, freely
expressed and with a clear understanding of the true consequences and effects of so

doingif it isto be effective: see Richard, supra, at para. 22.

Looking at our jurisprudence, in Godbout v. Longueuil (City), [1997] 3
S.C.R. 844, for example, LaForest J. stated that a right holder who has no other choice
but to renounce aright cannot be said to havetruly waived hisor her right. In that case,
an employee of the City of Longueuil was faced with the following choice: undertake
to maintain her permanent residence in Longueuil for the duration of her employment

or quit and seek employment elsewhere. In the words of La Forest J., at para. 72:

Stated simply, the respondent in this case had no opportunity to negotiate
the mandatory residence stipulation and, consequently, she cannot in any
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meaningful sense betaken to havefreely given up her right to choose where
to live. In civilian parlance, her acquiescence in signing the residence
declaration was (as Baudouin J.A. found in the course of his public order

analysis) tantamount to accepting a contract of adhesion and, as such, it
cannot properly be understood to constitute waiver.

Because Ms. Godbout had no opportunity to negotiate the mandatory residence
stipulation, the Court held that she could not be taken to have freely given up her right

to choose whereto live.

Under the circumstances of theinstant case, the appellants had no choice but
to sign the declaration of co-ownership in order to live at the Sanctuaire. They had no
more choice than Ms. Godbout did. It would be both insensitive and morally repugnant
to intimate that the appellants ssmply move elsewhere if they took issue with a clause
restricting their rights to freedom of religion. However, this attitude is explicitly
reflected in what Morin J.A. proposed the appellants do at paras. 69-70:

[TRANSLATION] | believe the appellants will have to sacrifice their right to
live in Place Northcrest if they cannot comply with the restrictions set out
in the co-ownership agreement they freely signed.

... However, in the case at bar, the appellants could easily choose to live

someplace other than Place Northcrest if they refuse to make any
concessionswhatsoever intermsof how they practisetheir religiousbeliefs.

In my view, since the appellants did not have a real choice, it would be incorrect to

conclude that they voluntarily and validly waived their rights to religious freedom.

Further, inthiscase, thereisno evidencewhatsoever that the appel lantswere
aware that signing the declaration of co-ownership amounted to awaiver of their rights

tofreedomof religion. Infact, therespondent admitsthat the appellantsS[ TRANSLATION]
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“did not read these provisions on purchasing their co-owned property, although they
were duly given acopy of the declaration of co-ownership”. If, asthe respondent itself
alleges, the appellants did not take note of these restrictionsupon purchasing their units,
despite the fact that a copy of the declaration of co-ownership was given to them, and
were thus not aware of the general clauses therein prohibiting the setting up of such
structures as succahs on their balconies, | believeit is safe to conclude that there was no

clear understanding of the consequences of the alleged waiver.

Third, at a minimum, waiver of a fundamental right such as freedom of
religion, if possible at all, presumably need not only be voluntary; it must also be
explicit, stated inexpress, specific and clear terms. Not only would ageneral prohibition
on constructions, such as the one in the declaration of co-ownership, be insufficient to
ground a finding of waiver, but arguably so would any document lacking an explicit

reference to the affected Charter right.

Intheend, itismy view that the appellants did not voluntarily, clearly and
expressly waive their rights to freedom of religion. Further, it cannot be said that the
claimants had full knowledge that signing the co-ownership agreement would result in
the waiver of their rights. | have no doubt that in signing the declaration, the furthest
thing from the claimants’ minds was that by doing so they were waiving their rights to
freedom of religion, especially since s. 9.3 of the by-laws specifically allowed for
enclosing portions of balconies with consent of the co-owners, which the appellants
could have assumed would not be unreasonably withheld for the setting up of temporary
succahs to celebrate the annual festival of Succot. In fact, the record shows that the

intention of at least some of the appellants when purchasing their units was to acquire
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units specifically with unobstructed bal conies, open to the heavens, so that they could

technically put up aproper succah in accordance with the specifications of Jewish law.
Inlight of the above, | do not believe the appellantsin this case can be said
to have waived their rights to freedom of religion in signing the declaration of co-

ownership.

VI1l. Conclusions and Disposition

Based on theforegoing analysis, | find that the impugned provisionsin the
declaration of co-ownership prohibiting constructions on the appellants’ balconies
infringe the appellants’ freedom of religion under the Quebec Charter. | also do not
believeit can be maintained that the appellantswaived their rightsto freedom of religion
or implicitly agreed not to set up succahs on their balconiesfor the religiously mandated
period by signing the declaration of co-ownership. Under the circumstances, | find that
therespondent’ sjustificatory claimsfor thisinfringement are unfounded; the co-owners
personal security concernsare largely obviated and their property interests are, at most,
minimally intruded upon. The appellants are thus legally entitled to set up succahs on
their balconies for a period lasting no longer than the holiday of Succot, so long as the
succahs allow room for a passageway in case of emergency aswell as conform, as much

as possible, with the general aesthetics of the property.

For the foregoing reasons, | would allow the appeal with costs throughout,
set aside the decision of the Court of Appeal, and, in lieu thereof, declare that the

appellants have a right to set up succahs on their balconies for the annual festival of
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Succot, subject to the undertakings they have given with regard to the size, placement,

and general aesthetics of said succahs.

English version of the reasons of Bastarache, LeBel and Deschamps JJ.

delivered by

BASTARACHE J. (dissenting) — This appeal concerns two cases involving
private parties and raises the difficult problem of reconciling the freedom of religion of
certain individualswith therights of othersto private property, to security and to having
their contracts respected. More specificaly, it must be decided whether the appellants
have the right to erect private succahs on their balconies during the nine-day Jewish
holiday of Succot, inviolation of the declaration of co-ownership for PhasesVI and Vi
of the Sanctuairedu Mont-Royal. To decidethese cases, we must establish what method
should be used to determine which aspects of religious practice are protected by the
Charter of Human Rights and Freedoms, R.S.Q., ¢. C-12, and the Canadian Charter of
Rights and Freedoms, how the sincerity of religious belief should be assessed, and how

all therightsin question are to be balanced under s. 9.1 of the Quebec Charter.

|. Facts

Theappellants, who are practising Orthodox Jews, livein two buildingsthat
arepart of aresidential developmentin Montréal called” L e Sanctuairedu Mont-Royal”.
The two buildings, built in Phases VI and VII of the development project, are known
more specifically as “Place Northcrest”. The co-owners of the two buildings are the

members of a body known as “Syndicat Northcrest” (“Syndicat”), which is the
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respondent in the case at bar. The Syndicat is governed by a declaration of

co-ownership, certain provisions of which are contested in the instant case.

A. The Declaration of Co-Ownership

The declaration of co-ownership imposes certain restrictions on the rights
of the co-owners. Therestrictions are found primarily in ss. 2.6.3, 6.5, 6.16 and 9.3 of

the declaration, which read as follows:

[TRANSLATION]

2.6.3 Balconies, porches and patios— the owner of each exclusive portion
(dwelling unit) with adoor leading to abal cony, porch or patio adjoining his
or her exclusive portion (dwelling unit) has the personal and exclusive use
of the balcony, or of the portion of the porch adjoining hisor her exclusive
portion, subject to the following rules:

a) On porches, an area at least aswide asis required under fire safety
by-laws must be kept free of garden furniture and other accessories, as
the porches serve as emergency exits.

b) No owner may enclose or block off any balcony, porch or patio in
any manner whatsoever or erect thereon constructions of any kind
whatsoever.

Perpetual rights of way for emergency situations (including elevator
breakdowns) are hereby created in favour of al the above-mentioned
exclusive portions (dwelling units), the dominant land, on the common
portions, namely every porch, balcony, terrace or patio, the servient lands.

6.5 UNIFORMITY OF DECOR IN THE BUILDING

Entrance doors to the exclusive portions (dwelling units), windows,
painted exterior surfacesand, in general, any exterior elements contributing
to the overall harmony of the building's appearance may under no
circumstances be altered, even if they are part of the limited common
portions, without first obtaining the written permission of the Board of
Directors, who themselves must first obtain the approval of the co-owners
at ageneral meeting.
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6.16 EXTERIOR DECORATIONS PROHIBITED

Co-ownersmay not decorate, paint or ater the exterior of the exclusive
portions in any way whatsoever without first obtaining the written consent
of the Board of Directors, subject to any exceptions provided for in this
declaration.

9.3 BALCONIES AND PORCHES

Subject to the law and to this declaration, each co-owner having
exclusive use of a balcony or a portion of a porch adjoining his or her
exclusive portion (dwelling unit), asprovided for in clause 2.6.3, shall keep
said balcony or portion of the porch clean. The co-owner having exclusive
use of said balcony or portion of the porch is solely responsible for the
day-to-day maintenance thereof. . . .

Furthermore, subject to acts and regulations of general application,
nothing other than usual outdoor furniture may beleft or stored on abal cony
or porch without first obtaining permission in writing from the Board of
Directors. Under no circumstances may balconies or porches be used for
drying laundry, towels, etc.

No balcony or porch may be decorated, covered, enclosed or painted in

any way whatsoever without the prior written permission of the co-owners
or the Board of Directors, as the case may be.

Thedeclaration of co-ownership providesthat patios, porchesand bal conies,
including those set up as terraces, are considered to be common portions. However,
these common portions are reserved for the exclusive use of the co-owners of the
exclusiveportions(s. 2.6). Thedeclaration also requiresthat all co-ownerscomply with
the law, with the declaration itself and with al by-laws passed by the co-owners and
directors(ss. 6.13and 20.2), and it further providesthat [TRANSLATION] “[t]he purchase,
lease or occupation of an exclusive portion constitutes ipso facto an express acceptance
of the applicable provisionsof thelaw, of thisdeclaration and of said by-laws’ (s. 20.2).
Althoughitisclear from the evidence that the appellants did not read the declaration of
co-ownership before purchasing or occupying their dwelling units, they are deemed,

pursuant to s. 20.2, to have accepted the terms and conditions of the declaration.
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Thedeclaration of co-ownership also chargesthe membersof the Syndicat’ s
board of directors with preserving the immovable, maintaining and managing the
common portions and ensuring that the co-owners of the private portions comply with

the declaration of co-ownership (ss. 12.2 and 12.2.8).

The immovables making up Place Northcrest, which the respondent
described as [TRANSLATION] “very luxurious’, are upscal e buildings whose co-owners
have a marked interest in maintaining their harmony and aesthetic value. The
declaration of co-ownershipinfact providesthat no co-owner may, directly or indirectly,
change the destination of the immovable or alienate common portions the retention of
whichisnecessary to the destination of theimmovabl e without obtai ning the unanimous

consent of the other co-owners (s. 13.5.4).

Despite the appellants alegations that the Syndicat had applied the
declaration of co-ownershipinconsistently, thetrial judgefoundthat, onapreponderance
of evidence, it had [TRANSLATION] “applied the restrictions in the declaration of
co-ownership in a consistent manner” ([1998] R.J.Q. 1892, at p. 1901). Thus, since
1993, the Syndicat had asked co-owners to remove, in particular, fencing (wooden

trellises) that had been installed on balconies and, in 1997, a satellite dish.

B. Events Leading to the Legal Proceedings

Theappellants, aspractising Orthodox Jews, cel ebrate Succot, aholiday that
begins four days after “ Y om Kippur”, that is, on the 15th day of the month of “ Tishrei”
inthe Jewish calendar. Thetria judge gave the following description of the holiday (at
p. 1897):
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[TRANSLATION] . . . practising Jews must, for a period of eight days
beginning at sunset on the first day, dwell in a succah, that is, a rough
structure made of wood or canvas with an open roof covered with only fir
branches or bamboo, as the roof must for the most part remain open to the
sky.

Although the biblical commandment isto “ dwell” in succahs, theclimatein
the Montréal areais such that practising Jews, including the appellants, do not in fact
dwell in them. Instead, the mandatory religious practice is apparently to eat supper on
thefirst day and all meals on the second day inasuccah. Theobligationislessstrict for

the days that follow.

On October 10, 1997, Mr. Amselem asked the Syndicat for permission to
erect a succah for a period of 11 days, that is, from October 14 to 25, 1997. The
respondent refused, maintaining that this was prohibited under the declaration of
co-ownership. However, the Syndicat offered to set up a large tent near one of the
towers, which would serve as a communal succah for al Jewish co-owners wishing to
celebrate Succot. Thisoffer, towhichthe appellant Amselem agreed, was also approved
by the Canadian Jewish Congress, which acknowledged [TRANSLATION] “the efforts
made by Syndicat Northcrest and the members of itsboard of directorsto accommodate
Jewish co-owners wishing to comply with religious obligations relating to the festival

of Succot”.

Notwithstanding Mr. Amselem’ searlier acceptance, the appellants decided
this offer was unacceptabl e and proceeded to erect succahs on the bal conies, porches or
patios adjoining their respective dwelling units. In response, the Syndicat took legal

action, filing amotion to institute proceedings and an application for aninjunctionto bar
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the appellants, immediately and in the future, from erecting succahs on the common
portions of the co-owned property that are reserved for exclusive use and, if need be, to

have any such structures demolished or dismantled.

[I. Judicia History

A. Superior Court, [1998] R.J.Q. 1892

Rochon J. considered that the decl aration of co-ownership clearly prohibited
the erection of succahs on balconies, porchesor patios. After reviewing the declaration

of co-ownership, he reached the following conclusion (at p. 1899):

[TRANSLATION] On reading together all the clauses containing restrictions,
the Court quickly concluded that the erection of succahs is prohibited.
Whether or not the succah is considered a construction is of little
consequence. Enclosing, blocking off or decorating a balcony or patio in
any way whatsoever is prohibited. In short, apart from the usual outdoor
furniture, owners may not make any alterations to the exterior. They may
not place anything whatsoever outside. When considered asawhole, these
restrictions demonstrate aclear intent to maintain the original condition and
uniform appearance of the building’s exterior.

Rochon J. then examined art. 1056 of the Civil Code of Québec, S.Q. 1991,
c. 64 (“C.C.Q."), which provides for restrictions on the rights of co-owners insofar as
they are justified (1) by the destination of the immovable, (2) by its characteristics, or
(3) by itslocation. Next, he noted that the constituting act of co-ownership (1) provided
that the destination of theimmovableisstrictly residential, (2) described theimmovable
asaluxurious, upscale development and (3) placed special importancein the building’s
aesthetic value and exterior harmony. Rochon J. found the restrictions imposed on the

co-ownershby the declaration of co-ownership asregardsthe use of the common portions
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reserved for exclusive use to be consistent with art. 1056 C.C.Q. In his view, the
evidence showed that, sincetaking control of theimmovablein 1991, the respondent had
applied the restrictions provided for in the declaration of co-ownership in a consistent

and uniform manner.

Rochon J. went on to review the effect of the restrictions on the appellants.
After reviewing the case law, he noted that freedom of religion can be relied on only if
there is a connection or nexus between the asserted right and what is considered
mandatory pursuant to thereligiousteachingsupon whichtheright isbased. Inhisview,
the evidence showed that Judaism does not require practising Jews to have their own
succahs and that there is no commandment as to where they must be erected. He
concluded that the restrictions did not prevent the appellants from fulfilling their

religious obligations and consequently did not infringe their freedom of religion.

In case this conclusion was overturned, Rochon J. then considered the
guestion of whether the accommodation proposed by the respondent was reasonable in
the circumstances. He pointed out that the Syndicat had adopted a respectful and
deferential attitude with respect to the appellants’ rights, had given the appellants an
opportunity to express their point of view and had proposed a reasonable solution
accommodating their needs by offering to erect acommunal succah on land closeto one
of the buildings, at the expense of al the co-owners, in aplace that would have allowed
the appellants to comply with the precepts of their religion. Rochon J. criticized the
appellantsfor their failure to show flexibility or aspirit of compromise in categorically
refusing this compromise. In his view, the appellants inflexibility showed that they

were not interested in reaching a solution that would be acceptable to all concerned.
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Continuing with the assumption that the appellants’ freedom of religion had
been infringed, Rochon J. found that the infringement could be justified under s. 9.1 of
the Quebec Charter. He noted that the declaration of co-ownership created aright of
way on bal conies for emergency situations and determined that the erection of succahs
on balconies and terraces posed a risk to the residents safety. He also felt that the
erection of succahs affected the co-owners' right to free enjoyment of their property —
aCharter right that in hisopinion is on an equal footing with any fundamental freedom
guaranteed by the Charter — under the agreement they had signed. He therefore
concluded that the objectives of the declaration were legitimate and that the measures

were implemented in areasonable and rational manner with respect to those objectives.

Rochon J. accordingly issued apermanent injunction ordering the appel lants

to refrain from setting up any shelter, structure, construction or succah on the common

portions reserved for the exclusive use of the co-owners.

B. Court of Appeal, [2002] R.J.Q. 906

1. Daphond J. (ad hoc)

Dalphond J. began by confirming that the impugned provisions of the
declaration of co-ownership prohibited the erection of succahs on balconies, porches,
and patios. Since these provisions limited the residents’ enjoyment of their balconies,
porchesor patios, they restricted the co-owners’ rights. Dalphond J. also agreed withthe
trial judge’'s conclusion that the impugned provisions imposed restrictions that were

valid under art. 1056 C.C.Q. Hefound that the provisionswere adopted first to preserve



123

124

125

- 68 -
the building’ s style and its aesthetic appearance of aluxury building, and also to ensure

the residents’ safety.

With regard to the applicability of the Quebec Charter, Dalphond J. pointed
out that the impugned provisions were found not in a statute, but in a contract that the
appellants had freely signed when they purchased a co-owned property in Place
Northcrest. For this reason, he considered that only s. 13 of the Quebec Charter was
applicable. Since the constituting act of co-ownership was a“juridical act” within the
meaning of s. 13, Dalphond J. stated that theissuewaswhether its provisionsconcerning
the use of bal conies, patios and terraces were discriminatory within the meaning of s. 10

of the Quebec Charter.

Applying the three-step test from Québec (Procureur général) v. Lambert,
[2002] R.J.Q. 599 (C.A.), he noted that, at first glance, the impugned provisions were
neutral in application, asthey prohibited all residents from placing anything other than
ordinary furniture on their balconies, porches or patios. Inhisview, therestrictionsdid
not affect the appellants any differently from other co-ownerswith religious beliefs, nor
werethey any more prejudicial to co-ownerswith religious beliefsthan to thosewho did
not hold such beliefs. In short, Dalphond J. found that the impugned provisionswere not

discriminatory within the meaning of s. 10 of the Quebec Charter.

Dalphond J. concluded that the trial judge had correctly stated the law in
finding that the appel lantswere not under areligiousobligation to set up succahsontheir
balconies, terraces or patios during Succot and that what was in issue was
[TRANSLATION] “an act that they wished to carry out in 1996 and 1997 to discharge a

moral obligation to celebrate Succot. Thisisafinding of fact made by the trial judge
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that is supported by the evidence independently of the debate between the two rabbis’
(para. 153). He concluded that the appellants' right to freedom of religion had not been
infringed. Inhisview, s. 9.1 of the Quebec Charter isnot relevant to the case, asit does
not apply to violationsof s. 10 or s. 13. Healso considered it unnecessary to rule on the
issue of the duty to accommodate, given that the appellants had failed to prove

discrimination within the meaning of s. 10 of the Quebec Charter.

Dalphond J. was of the view that the appeal should be dismissed, and

Baudouin J.A. concurred with his reasons.

2. Morin JA.

Morin JA. felt that the tria judge had adopted an unduly restrictive
interpretation of the very concept of freedom of religion. In hisview, the provisions of
the act of co-ownership infringed the freedom of religion expressly recognizedin s. 3 of
the Quebec Charter.

Morin J.A. then proceeded to apply the three-step “unified approach” to
analysing claimsof discrimination that this Court advocated in British Columbia (Public
Service Employee Relations Commission) v. BCGSEU, [1999] 3 S.C.R. 3, adapting the
test to the context of private relations between a syndicate of co-owners and certain of
the co-owners. Herelied on art. 1039 C.C.Q. to conclude that the restrictions had been
adopted for a purpose rationally connected to the management of the immovable. He
thenrelied on art. 1056 C.C.Q. to conclude that the restrictions had been adopted in an
honest and good faith belief that they were necessary to the fulfilment of that |egitimate

purpose.
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129 Regarding the third step of the test, that is, the analysis of undue hardship,
Morin J.A. stated that the appellants’ inflexible and intransigent attitude had made any
accommodation virtually impossible. He therefore concluded that the Syndicat had
discharged its duty to accommodate by making reasonable offers to the appellants, and
that it would have suffered undue hardship had it been forced to accedeto their demands.

Thus, he adopted the trial judge’ s findings on this point.

130 Withrespect to s. 9.1 of the Quebec Charter, Morin J.A. was of the opinion
that the trial judge had stated the law correctly when he concluded that the restrictions
imposed on the co-owners constituted reasonable limits that were justified under s. 9.1,
especially since the restrictions applied to portions of the property where the right of
ownership was held in common. Like Dalphond J., Morin J.A. was of the view that the

appeal should be dismissed.

[1l. Relevant Statutory Provisions

131  Civil Code of Québec, S.Q. 1991, c. 64

PRELIMINARY PROVISION

The Civil Code of Québec, in harmony with the Charter of human rights
and freedoms and the general principles of law, governs persons, relations
between persons, and property.

1056. No declaration of co-ownership may impose any restriction on

the rights of the co-owners except restrictions justified by the destination,
characteristics or location of the immovable.

Charter of Human Rights and Freedoms, R.S.Q., c. C-12
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1. Every human being has a right to life, and to personal security,
inviolability and freedom.

He also possesses juridical personality.
3. Every person is the possessor of the fundamental freedoms, including
freedom of conscience, freedom of religion, freedom of opinion, freedom of
expression, freedom of peaceful assembly and freedom of association.

6. Every person has aright to the peaceful enjoyment and free disposition
of his property, except to the extent provided by law.

9.1. In exercising his fundamental freedoms and rights, a person shall
maintain aproper regard for democratic values, public order and the general
well-being of the citizens of Québec.

In this respect, the scope of the freedoms and rights, and limitsto their
exercise, may be fixed by law.

V. Analysis

A. The Scope of Freedom of Conscience and Religion

Freedom of conscience and religion is guaranteed by s. 3 of the Quebec
Charter and s. 2(a) of the Canadian Charter. Although most, if not all, of this Court’s
decisions relating to freedom of religion have interpreted s. 2(a) of the Canadian
Charter, it is appropriate to refer to them in interpreting s. 3 of the Quebec Charter,

given the similarity in the wording of the two provisions.

InR.v.BigM Drug Mart Ltd.,[1985] 1 S.C.R. 295, this Court had occasion
tointerpret s. 2(a) of the Canadian Charter for thefirst time. Dickson J. (ashethenwas)
made anumber of commentsthat now form the basis of our interpretation of freedom of

religion (at pp. 336-37):
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The essence of the concept of freedom of religion is the right to entertain
such religious beliefs as a person chooses, the right to declare religious
beliefs openly and without fear of hindrance or reprisal, and the right to
manifest religious belief by worship and practice or by teaching and
dissemination. But the concept means more than that.

... Freedom in a broad sense embraces both the absence of coercion and
constraint, and the right to manifest beliefs and practices. Freedom means
that, subject to such limitations as are necessary to protect public safety,
order, health, or morals or the fundamental rights and freedoms of others,

no one is to be forced to act in a way contrary to his beliefs of his
conscience.

A year later, in R. v. Edwards Books and Art Ltd., [1986] 2 S.C.R. 713, at

p. 759, Dickson C.J. wrote the following:

The purpose of s. 2(a) is to ensure that society does not interfere with
profoundly persona beliefs that govern one's perception of oneself,
humankind, nature, and, in some cases, ahigher or different order of being.
These beliefs, in turn, govern one’ s conduct and practices.

These passages seem to show that this Court has interpreted freedom of
religion as protecting both religious beliefs, which are considered to be highly personal
and private in nature, and consequent religious practices. However, a religion is a
system of beliefs and practices based on certain religious precepts. A nexus between
personal beliefsand the religion’ s precepts must therefore be established. This point of
view is consistent with those encountered in other common law jurisdictions. Bowman
v. Secular Society, Ltd., [1917] A.C. 406 (H.L.); R. v. Registrar General, Ex parte
Segerdal, [1970] 2Q.B. 697 (C.A.); Barralet v. Attorney General, [1980] 3All E.R. 918
(Ch.D.); Wisconsinv. Yoder, 406 U.S. 205 (1972). Religious precepts constitute abody
of objectively identifiable data that permit a distinction to be made between genuine
religious beliefs and personal choices or practices that are unrelated to freedom of

conscience. Connecting freedom of religion to preceptsprovidesabasisfor establishing
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objectively whether the fundamental right in issue has been violated. By identifying
with areligion, anindividual makesit known that he or she shares anumber of precepts
with other followers of thereligion. The approach | have adopted here requiresnot only
apersonal belief or the adoption of areligious practice that is supported by a personal
belief, but al so agenuine connection between the belief and the person’ sreligion. Inmy
view, the only way thetrial judge can establish that a person has asincere belief, or has
sincerely adopted areligious practice that isgenuinely connected with thereligion he or
she claims to follow, is by applying an objective test. It is one thing to assert that a
practice is protected even though certain followers of the religion do not think that the
practice is included among the religion’s precepts and quite another to assert that a
practice must be protected when none of the followersthink it isincluded among those
precepts. If, pursuant to s. 3, a practice must be connected with the religion, the

connection must be objectively identifiable.

ThisCourt hasal so noted on anumber of occasionsthat freedom of religion,
like any other freedom, isnot absolute: Trinity Western University v. British Columbia
Collegeof Teachers, [2001] 1 S.C.R. 772,2001 SCC 31, at para. 29; B. (R.) v. Children’s
Aid Society of Metropolitan Toronto, [1995] 1 S.C.R. 315, at para. 226; P. (D.) v.S. (C.),
[1993] 4 S.C.R. 141, at p. 182. It isinherently limited by the rights and freedoms of
others. LaForest J. explained thisasfollowsin Rossv. New Brunswick School District

No. 15, [1996] 1 S.C.R. 825, at para. 72:

Indeed, this Court has affirmed that freedom of religion ensures that every
individual must be free to hold and to manifest without State interference
those beliefsand opinionsdictated by one’ sconscience. Thisfreedomisnot
unlimited, however, and is restricted by the right of others to hold and to
manifest beliefs and opinions of their own, and to be free from injury from
the exercise of the freedom of religion of others. Freedom of religion is
subject to such limitations as are necessary to protect public safety, order,
health or morals and the fundamental rights and freedoms of others.



137

-74 -

In light of the foregoing, a method must be established for determining the

scope of the protection that freedom of religion affords a claimant. |If the authorities
refer hereto [TRANSLATION] “ conscientious objection” or “the possibility of exempting
oneself from the application of a law or a rule of internal management on religious
grounds’ (see H. Brun and G. Tremblay, Droit constitutionnel (4th ed. 2002), at
p. 1033), it isbecause there arein fact two elementsto consider in analysing freedom of
religion. First, thereisthefreedomto believe and to professone’ sbeliefs; second, there
istheright to manifest one s beliefs, primarily by observing rites, and by sharing one's
faith by establishing places of worship and frequenting them. Thus, although private
beliefshave apurely personal aspect, the other dimension of theright has genuine social
significance and involves a relationship with others. It would be an error to reduce
freedom of religion to asingle dimension, especially in conducting acontextual analysis
like the one that must be conducted under s. 9.1 of the Quebec Charter. Even an author
who says he is favourable to a secular justification for freedom of religion, i.e, a

justification free of moral considerations, has said:

Notwithstanding thewide variety of religiousexperience, noreligionis
or can be purely individual inits outlook, as ultimate concern is said to be.
On the contrary, religions are necessarily collective endeavours. By the
same token, no religion is or can be defined purely by an act of personal
commitment, as the ultimate concerns of an individual are said to be.
Instead, all religions demand a personal act of faith in relation to a set of
beliefs that is historically derived and shared by the religious community.
It follows that any genuine freedom of religion must protect, not only
individual belief, but theinstitutionsand practicesthat permit the collective
development and expression of that belief.

More fundamentally, whileit is possible to understand religion in such
a way as to include practices that would conventionally be regarded as
secular, it is simply not possible to understand religion in such a way that
the distinction between the religious and the secular collapses, for the
religious and the secular exist in contradistinction to one another. Y et such
acollapse isimplicit in the view that the secular becomes religious as and
when it becomesamatter of ultimate concernto any individual, for whether
apracticeissecular or religiouswould then be apurely subjective question.
Any objective distinction between the two would disappear.
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(T. Macklem, “Faith asa Secular Vaue” (2000), 45 McGill L.J. 1, at p. 25)

However, it should benoted that to analyseareligious practicein the context
of conscientious objection, it is necessary to examine the believer’s perception. It is
important that a believer’s religious practices not be limited to those of the majority or

of an entire community, or to those that are considered to be generally accepted. Still,

it isthe person relying on areligious precept to establish the mandatory nature of hisor
her religious practice who must prove that the precept exists, see J. Woehrling,
“L’ obligation d’ accommodement raisonnable et |’ adaptation de la société aladiversité
religieuse” (1998), 43 McGill L.J. 325, at p. 388, and H. Brun, “Un aspect crucial mais
délicat deslibertésde conscience et dereligion desarticles 2 et 3 des Chartes canadienne
et québécoise: I” objection de conscience” (1987), 28 C. deD. 185, at p. 195. Inaddition
to this initial examination, there is also the question of the sincerity of the person
claiming the right. Once again, though, the two dimensions of the right to freedom of
religion must not be forgotten. The sincerity of beliefs does not bar a court from
examining the observance of rites, which have social significance, inlight of s. 9.1 of the
Quebec Charter. In fact, this is essential, since the Charter, like the Civil Code of
Québec, constitutes acoherent legidlative whole. | believe that the following comment

about the Civil Code by Professor M. Tancelin can be transposed to this situation:

[TRANSLATION] A serious, andfairly common, error ismade about the Civil
Code, namely abelief that it is a consolidation of laws, which it may bein
form, whereasit isadocument that, once voted on one or moretimes, forms
awhole. In redlity, it is one law, a self-contained law that forms a whole
despite the wide variety of subjects with which it deals. Thus, the rule of
interpretationthat every legal provision bereadinlight of those surrounding
it aso applies to the articles of each of the subsets that make up the
divisions of the Code. In concrete terms, this meansthat each portion of the
Code has been drafted in amanner consistent with the others. [Emphasisin
original.]
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(M. Tancelin, “L’acte unilatéra en droit des obligations ou

I"unilatéralisation du contrat”, in N. Kasirer, ed., La solitude en droit prive
(2002), 214, at pp. 216-17)

Thefirst step of the analysis therefore consists in examining the belief of a
clamant who adopts a particular religious practice in accordance with the rites
prescribed by hisor her religion. To thisend, evidence must be introduced to establish
the nature of the belief or conviction, that is, to determine upon what religious precept
the belief or conviction is based: Edwards Books, supra, at p. 763. The onusison the
person seeking to be excused from obeying a law, a rule of internal management or
another legal obligation to show that the precept in question is genuinely religious and
not secular: Brunand Tremblay, supra, at p. 1033. Thecourt’ sinquiry intothereligious
obligation does not imply that it is substituting its own conscience for that of the parties.
This inquiry is only needed to identify the religious precept that is the basis for the
claimant’ spractice. Asconstitutional law experts Brun and Tremblay state, areligious
precept is [TRANSLATION] “obviously easier to demonstrate in cases involving a
well-known and established collective religion than in those concerning a new or

individual one”: Brun and Tremblay, supra, at p. 1033.

In other words, to meet the requirements of thisfirst step, a claimant must
prove that the conduct or practice to which he or she seeks to have freedom of religion
apply isinfact based on a precept of hisor her religion. Thetest isreasonable belief in
the existence of areligious precept. 1ntheabsenceof such proof, the court cannot assess
the effects of the provisions or standards that, according to the claimant, infringe the
rights of one or more members of areligious group: Edwards Books, supra, at p. 767.
Eventhoughreligionis, first and foremost, aquestion of conscience, when anindividual

feels that a right as fundamental as the right to practise his or her religion has been
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infringed, a connection must be established between the religious precept and the
individual asserting theright. Tothisend, expert testimony will beuseful, asit can serve
to establish the fundamental practicesand preceptsof areligion theindividual claimsto

practise.

In the second step, the judge considers the sincerity of the claimant’s
religious beliefs. Before finding that there has been interference with the purpose of
freedom of religion, a judge must determine that the claimant believes in a given
religious precept and sincerely adheresto it. In short, the claimant must establish that
he or she has a sincere belief and that this belief is objectively connected to areligious
precept that follows from atext or another article of faith. It is not necessary to prove
that the precept objectively creates an obligation, but it must be established that the
claimant sincerely believesheor sheisunder an obligation that followsfromthe precept.
InR. v. Jones, [1986] 2 S.C.R. 284, at p. 295, LaForest J. described therole of the courts

as follows:

Assuming the sincerity of hisconvictions, | would agree that the effect
of the School Act does constitute some interference with the appellant’s
freedom of religion. For acourtisin no position to question the validity of
areligious belief, notwithstanding that few share that belief. But acourtis
not precluded from examining into the sincerity of areligious belief when
a person claims exemption from the operation of avalid law on that basis.
Indeed it has a duty to do so. [Emphasisin original.]

Asexplained by Dickson C.J. in Edwards Books, supra, at p. 780, a court has no choice

but to make such aninquiry:

Judicia inquiries into religious beliefs are largely unavoidable if the
constitutional freedoms guaranteed by s. 2(a) are to be asserted before the
courts. We must live with the reality that such an inquiry is necessary in
order for the same values to be given effect by the judicial system.
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Although any analysis of freedom of religion must include an inquiry into
the sincerity of the beliefs of those who assert it, such an inquiry must be as limited as
possible, sinceit will “exposean individual’ smost personal and private beliefsto public
airing and testing in a judicial or quasi-judicia setting”: Edwards Books, supra, at
p. 779.

The sincerity of a belief is examined on a case-by-case basis and must be
supported by sufficient evidence, which comesmainly fromtheclaimant. A methodlike

this was proposed by Professor Woehrling, supra, at p. 394:

[TRANSLATION] ... the sincerity of religious beliefsisaquestion of fact that
must be assessed in accordance with the particular circumstances of each
case, and theclaimant’ spersonal credibility isof decisiveimportance, ashis
or her testimony will always be the principal source of evidence.

Although consistency in religious practice may be indicative of the sincerity of a
claimant’ sbeliefs, it isthe claimant’ soverall personal credibility and evidence of hisor
her current religious practices that matter. The essentia test must be the claimant’s
intention and serious desire to obey the fundamental precepts of his or her religion.

Previous practice is but one among a number of means of demonstrating this intention.

The approach | suggest gives a broad scope to the purpose of freedom of
religion as guaranteed by s. 3 of the Quebec Charter. However, thisisnot to say that all
conduct or practices will be protected so long as they are carried out in the name of
freedom of religion. As| stated above, a claimant relying on conscientious objection
must demonstrate (1) the existence of a religious precept, (2) a sincere belief that the
practice dependent on the precept is mandatory, and (3) the existence of a conflict

between the practice and the rule.
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It should also be borne in mind that not all restrictions on freedom of
religion entail aninfringement of the right protected by the Canadian Charter. InJones,

supra, Wilson J., dissenting, wrote the following (at pp. 313-14):

Section 2(a) does not require the legislature to refrain from imposing any
burdens on the practice of religion. Legislative or administrative action
whose effect on religion is trivial or insubstantial is not, in my view, a
breach of freedom of religion. | believe that this conclusion necessarily
follows from the adoption of an effects-based approach to the Charter.

Thus, unless the impugned provisions or standards infringe the claimant’s rights in a
manner that is more than trivial or insubstantial, the freedom of religion guaranteed by

the two Chartersis not applicable.

Finally, it should be noted that even if religious conduct, practices or
expression that could infringe or affect the rights of othersin a private law context are
protected a priori by the purpose of freedom of religion, they are not necessarily
protected under the right to freedom of religion. While the purpose of freedom of
religion is defined broadly, the right to freedom of religion is restricted, as mentioned
above, by the provisions of the Quebec Charter that placelimitsontheright. Inthecase
at bar, the appellants’ right to freedom of religion must be interpreted in light of s. 9.1
of the Quebec Charter, which requiresthat the rights and freedoms provided for in ss. 1
to 9 of the Quebec Charter be exercised in respect of each other with “a proper regard
for democratic values, public order and the general well-being of the citizens of
Québec”. It should also be mentioned that the Quebec Charter must be interpreted in
harmony with the Civil Code of Québec, which is the most important instrument for

defining the principles governing public order and the general well-being of the citizens



-80 -
of Quebec (C.C.Q., preliminary provision). Inaprivate law context, the observance of
religious rites often affects a number of aspects of social existence; it is accordingly
imperative to consider the importance of the rites and of the requirements of security,

public order and the general well-being of citizens as they relate to them.

B. The Applicable Test Under Section 9.1 of the Quebec Charter in the Context of
Private Legal Relationships

147 Section 9.1 of the Quebec Charter reads as follows:

9.1. In exercising his fundamental freedoms and rights, a person shall
maintain aproper regard for democratic val ues, public order and the general
well-being of the citizens of Québec.

In this respect, the scope of the freedoms and rights, and limitsto their
exercise, may be fixed by law.

148 In Ford v. Quebec (Attorney General), [1988] 2 S.C.R. 712, this Court had
occasion to rule on the meaning of s. 9.1 of the Quebec Charter in apublic law context.

At p. 770 of that unanimous decision, the Court wrote the following:

The first paragraph of s. 9.1 speaks of the manner in which a person must
exercise his fundamental freedoms and rights. That is not a limit on the
authority of government but rather does suggest the manner in which the
scope of the fundamental freedoms and rights is to be interpreted. The
second paragraph of s. 9.1, however — “In this respect, the scope of the
freedoms and rights, and limits to their exercise, may be fixed by law” —
does refer to legidative authority to impose limits on the fundamental
freedoms and rights. [Emphasis added.]

149 It would appear from this passage that the second paragraph of s. 9.1 applies
to legislative action, while the first serves rather as an interpretive tool for private law

relationships. Since Ford, supra, dealt with public law issues, this Court did not have
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an opportunity to examinetheway in which s. 9.1 can be applied asalimiting provision
in aprivate law context. However, it can be seen that the important distinction drawn
by the Court between the first paragraph of s. 9.1, which applies to persons, and the
second, which, likethe limiting provision under s. 1 of the Canadian Charter, appliesto
legidlative action, meansthat the outcome of the application of s. 9.1 will vary depending

on the context.

As Professor F. Chevrette points out in “La disposition limitative de la
Charte desdroits et libertés de lapersonne: le dit et le non-dit” (1987), 21 RJ.T. 461, at
p. 465, applying s. 9.1 to private relationshipsleadsto [TRANSLATION] “flexibility in the
practical exercise of rights and freedoms’. An analysis of the manifestations of this
flexibility will takeinto account the factsand circumstances surrounding the exercise of
the right or freedom in question. He suggests the following interpretation of s. 9.1, at
p. 465:

[TRANSLATION] Either the first [paragraph] has an independent scope, in
which caseimplicit limits, possibly lacking abasisin law, may be imposed
on the exercise of rights and freedoms, or this paragraph merely states an
objective or purpose that can be attained from a legal perspective only by
the means provided for in the second [paragraph].

In support of the first interpretation, it could be argued that, as the
courtsand the man in the street have long suggested, fundamental freedoms
are not absolute and are inherently limited by both the realities of social
existence and the rights of others. This interpretation is supported by the
fourth paragraph of the Charter’ s preamble, which statesthat “therightsand
freedoms of the human person are inseparable from the rights and freedoms
of othersand fromthe commonwell-being”. Inshort, thefirst paragraph [of
s. 9.1] would proscribe aform of abuse of rights.

In my view, this interpretation, according to which the scope of the rights
and freedoms set out in ss. 1 to 9 of the Quebec Charter isdefined in light of the rights

of others and the demands of social existence, is consistent with the legislature’ sintent
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in enacting s. 9.1, as evidenced by the following comment made by the Minister of

Justice at the time the Charter was passed:

[TRANSLATION] The purpose of s. 9.1 isto temper the absoluteness of
the freedoms and rights set out in ss. 1 through 9 both by imposing limits,
which are set out in the first paragraph, on the holders of those rights and
freedoms in relation to other citizens, and by establishing, in the second
paragraph, the principlethat the legislature may impose limitsin relation to
the community at large.

(Journal des débats: Commissions parlementaires, 3rd Sess., 32nd Leg.,
December 16, 1982, at p. B-11609)

Inlight of thiscomment and the reasons given by this Court for its decision
in Ford, supra, it can be seen that s. 9.1 of the Quebec Charter isatool for interpreting
rights and freedomsthat is similar to, but different in anumber of waysfrom, s. 1 of the
Canadian Charter. Their similarity becomes apparent in apublic law context, inwhich
state actions that infringe upon rights may bejustified under either s. 1 of the Canadian
Charter or the second paragraph of s. 9.1 of the Quebec Charter, two provisionswhich
aresubject to asimilar test: Ford, supra, at p. 770. Theimportant difference, however,
isthat the first paragraph of s. 9.1, insofar asit does not require that the infringement of
aright or freedom result from the application of the law, applies only to private law
relationships, that is, to infringements of the rights and freedoms of private individuals

by other private individuals: see Chevrette, supra, at p. 466.

This Court had occasion to apply s. 9.1 of the Quebec Charter in aprivate
law context in Aubry v. Editions Vice-Versainc., [1998] 1 S.C.R. 591. Inthat case, the
claimant had brought an action in civil liability against the appellants, a photographer
and apublisher, for taking aphotograph of her sitting on astep in front of abuilding and

publishingitinamagazinewithout her consent. Shealleged that the appellants' conduct
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constituted aviolation of her right to privacy under s. 5 of the Quebec Charter. Intheir
defence, the appellants argued that even if there had been an infringement of the
claimant’s right to privacy, it was justified under s. 9.1 of the Charter because of the
public’s predominant interest in obtaining the information, supported by the guarantee

of freedom of expression set out in s. 3 of the Charter.

L’Heureux-Dubé J. and I, writing for the mgority, stated the following, at

para. 56:

The right to respect for one’s private life, like freedom of expression,
must beinterpreted in accordancewith the provisionsof s. 9.1 of the Quebec
Charter. For this purpose, it is necessary to balance these two rights.

Later, at para. 61, we observed that it had to “ be decided whether the public’s right to
information can justify dissemination of a photograph taken without authorization”.
Thus, in Aubry, the conflict between two fundamental rights, that is, theright to privacy
(s. 5) and the right to freedom of expression (s. 3) was resolved by reconciling the two
rightsunder s. 9.1. There are many situations in which one or even a number of rights
guaranteed under the Quebec Charter imposelimitsthat havetheeffect of narrowing the
scope of another right or freedom also protected by the Quebec Charter. The same
approach was favoured, to give one example, in Prud homme v. Prud homme,
[2002] 4 S.C.R. 663, 2002 SCC 85, in which the issue was the scope of freedom of
expression in the specific context of discharge of the duties of an elective office. The
reconciliation of rights requires more than a ssmple review of the alleged infringement
of any one of therightsin question; it isclearly different from the duty to accommodate
in the context of an infringement of the right to equality. To reconcile all therightsand

values at issue in light of the wording of the first paragraph of s. 9.1 of the Quebec
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Charter involvesfinding abalance and acompromise consistent with the public interest
in the specific context of the case. To attain this balance and compromise would be
impossible if the right in issue and the exercise thereof were subject only to the
subjective assessment of the person wishing to exerciseit. Nor would asimple inquiry
into the relative importance of the infringement of the co-owners' rights be appropriate
inthe case at bar; that would be equivalent to requiring areasonable accommodation on
the respondents’ part, whereas accommodationisirrelevanttoas. 9.1 analysis. That is
why this Court stressed in Devine v. Quebec (Attorney General), [1988] 2 S.C.R. 790,
at p. 818, that s. 10 of the Quebec Charter, which brings the duty to accommodate into
play, cannot be used to circumvent the operation of s. 9.1 and thereby to avoid specifying
the scope of the fundamental right in issue in accordance with the limits established by
s.9.1. Norisitaquestion of simply comparing the inconveniencefor one party with the
inconvenience for the other; that would distort s. 9.1, which refers specifically to the

common interest of all citizens of Quebec.

A court engaged in a reconciliation exercise must ask itself two
guestions: (1) Hasthe purpose of the fundamental right been infringed? (2) If so, isthis
infringement legitimate, taking into account democratic values, public order, and the
general well-being? A negative answer to the second question would indicate that a

fundamental right has been violated.

In the first step of the analysis, the person alleging the infringement of a
right bears the burden of proving that it has occurred. To dothis, as| explained above,
the claimant must demonstrate the existence of areligious precept, asincere belief that
the practice dependent on the precept is mandatory, and the existence of a conflict

between the practice and the rule. At this stage, the issue is an infringement of the
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purpose of theright, not aviolation of theright itself. Consequently, evenif aclaimant
shows in the first step that the purpose of the protected right has been infringed, this
amountsto aviolation of theright itself only if theinfringement isinconsistent with the
principlesunderlying s. 9.1. Inthe second step, in my view, the onusison the defendant
to show that the infringement is consistent with s. 9.1. Itislogical to place the burden
of proving an infringement on the claimant and that of proving consistency with s. 9.1
on his or her adversary, since these parties are in the best position to give the required

proof.

In short, the rights and freedoms subject to s. 9.1 must be exercised in
relation to one another while maintaining proper regard for democratic values, public
order and the general well-being of citizens. Their scope is therefore defined in
accordance with how each of them is exercised in the particular circumstances of each

case, taking into account the reconciliation of the rights in issue.

C. Application to the Facts

1. Freedom of Religion and Sincerity of Belief

Likethetrial judge and Dalphond J. of the Court of Appeal, | am of theview
that the declaration of co-ownership prohibits, inter alia, the erection of succahs on the
balconies, porches and patios constituting the common spaces of Place Northcrest
reserved for exclusive use. There is no ambiguity on this point, as s. 2.6.3b) of the
declaration of co-ownership isclear. The appellants, who are al practising Orthodox
Jews, allege that this prohibition infringes their right to freedom of religion by

preventing them from erecting succahs on bal conies, porches or patios.
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The appellants submit that they sincerely believethat their religion requires
themto construct succahson their own balconies. Therespondent conteststhe existence
of a sincere belief on their part. To resolve this debate, it is necessary to determine
whether theappellants’ belief issincereand, lastly, whether it isgrounded in the precepts
of their religion. As mentioned above, expert evidence will be useful in thisregard, as
it can serveto establish the fundamental preceptsand practices of areligion uponwhich

aclaimant’ s desired action is based.

In the case at bar, after reviewing the evidence presented to him, including
the testimony of two expert witnesses, Rabbi Barry Levy and Rabbi Moise Ohana, the

trial judge came to the following conclusion (at p. 1909):

[TRANSLATION] First of al, the court notesthat practising Jews are not
under a religious obligation to erect their own succahs. There is no
commandment as to where they must be erected.

Rochon J. also considered the appellants testimony about their own practices and
concluded that all of them, with the exception of Mr. Amselem, believed that their
fundamental obligation wasto eat mealsin asuccah, as opposed to asuccah ontheir own

property, during Succot (at pp. 1908-9):

[TRANSLATION] The respondents’ past conduct attests to the optional
nature of the succah’s ownership and the location where it is erected.

For many years, Fonfeder went to the home of his sister, who lived not
far from his apartment on Hutchison Street, to celebrate Succot. 1n 1994,
when he moved into the Sanctuaire, he did not erect a succah. Instead, he
went to New York state and stayed with a grandson who had his own
succah.
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Asfor ThomasKIlein, he haslived in the Sanctuaire since 1989 and had
never erected a succah before 1996. During that period, even though he
practised hisreligion, heusually went to New Y ork stateto cel ebrate Succot
with his family. For severa years, he remained in Montréal for the first
important days of the holiday but did not erect a succah, as he thought it
would be too difficult to do so for just afew days.

... We heard no evidence from the other respondents on this point.

After reviewing thetestimony of each of the appellantsand the nature of the
religiousteachings as explained by Rabbi Levy and Rabbi Ohana, thetrial judgedid not
dismiss the appellants’ belief or reject their argument based on freedom of conscience.
Rather, he weighed and examined the evidence before him to verify the existence of a
religious precept supporting the appellants' belief, as this examination of religious

teachingsis an integral part of the required analysis.

The evidence shows that the appellants sincerely believed they were under
an obligation to eat their meals and celebrate Succot in asuccah. Although it would be
preferable to do so in their own succahs whenever possible, there are numerous
circumstances, such asthe onesnoted by thetrial judge, in which using another person’s
succah would appear to be justified. Based on the evidence that was adduced and
accepted by thetrial judge, | accept that the appellants sincerely believe that, whenever
possible, it would be preferable for them to erect their own succahs; however, it would
not beadivergencefromtheir religious precept to accept another solution, solong asthe
fundamental obligation of eating their meals in a succah was discharged. | therefore
cannot accept that the appel lantssincerely believe, based on the preceptsof their religion
that they arerelying on, that they are under an obligation to erect their own succahs on
their balconies, patios or porches. Rather, it is their practice of eating or celebrating
Succot in asuccah that is protected by the guarantee of freedom of religion set outins. 3

of the Quebec Charter. The declaration of co-ownership does not hinder this practice,
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as it does not bar the appellants from celebrating Succot in a succah, whether at the
homes of friends or family or even in a communal succah, as proposed by the
respondent. Consequently, the prohibition against erecting their own succahs does not
infringe the purpose of the appellants’ right to freedom of religion. Any inconvenience
resulting from the prohibition against erecting individual succahs is not sufficient to

elevate the preference to the status of a mandatory religious practice.

Inthecase of the appellant Amselem, however, thetrial judge concluded that
he was [TRANSLATION] “the only one who saw the obligation to erect a succah on his
own property in terms of a divine command” (p. 1909). Assuming that his belief is
sincere, which thetrial judge accepted, and that it is based on a precept of hisreligion,
in accordance with the interpretation of the Book of Nechemiah, Chapter 8, verses 13to
18, accepted by Morin J.A. on appeal, it is necessary to turn to the second step and to
interpret the prohibitions imposed by the declaration of co-ownership in light of s. 9.1
of the Quebec Charter to determine whether they violate Mr. Amselem’s right to

freedom of religion.

2. Reconciling Rights Under Section 9.1 of the Quebec Charter

Mr. Amselem contends that the restrictions contained in the declaration of
co-ownership infringe hisright to freedom of religion under s. 3 of the Quebec Charter.
Accordingtos. 9.1 of that Charter, theright asserted by Mr. Amselem must be exercised
with* proper regard for democratic val ues, public order and the general well-being of the
citizens of Québec”. If thisright cannot be exercised in harmony with the rights and
freedoms of othersand the general well-being of citizens, the infringement thereof may

be considered legitimate, and no violation of the right to freedom of religion provided
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for in the Quebec Charter will have been established. As | mentioned above, s. 9.1
requiresnot merely abalancing of therespectiverightsof the parties, but areconciliation

of the rights that takes the general interest of the citizens of Quebec into account.

The rights and freedoms in issue must first be identified. At this point, |
would once again stress that the Quebec Charter must be interpreted in harmony with
the Civil Code of Québec. In the case at bar, Mr. Amselem’ s freedom of religionisin
conflict with the right of each of the other co-ownersto the peaceful enjoyment and free
disposition of their property under s. 6 of the Quebec Charter and their right to lifeand
to personal security under s. 1 thereof. These rights must be reconciled. The
reconciliation must also take into account the other circumstances of this case, such as
the contractual rightsarising out of the declaration of co-ownership which isbinding on
the parties, the application of the Civil Code of Québec, the negotiations that took place
and the offers made by the parties in an attempt to find an acceptable solution. The
exercise of rights with aregard for public order and the general well-being of citizens

makes this necessary.

In the case at bar, the right to the peaceful enjoyment and free disposition
of one's property is included in the purpose of the restrictions provided for in the
declaration of co-ownership. Therestrictionsare aimed first and foremost at preserving
the market value of the dwelling units held in co-ownership. They aso protect the
co-owners right to enjoy the common portions reserved for exclusive use while
preserving the building’ s style and its aesthetic appearance of aluxury building, not to
mention the use of the balconies to evacuate the building in adangerous situation. The
total ban on erecting anything whatsoever, including succahs, on the balconies is

necessary to attain this goal, since without it, harmony cannot be maintained and
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emergency routes will be compromised. In this situation, freedom of religion imposes

limits on the exercise of the rights of all the co-owners.

167 The restrictions preserve not only the co-owners' rights under s. 6 of the
Quebec Charter, but also their rights under the Civil Code of Québec, which, together
withthe Charter, providestheframework for theright of ownershipin Quebec. Thetrial
judgereviewed therelevant articlesof the Code and concluded that therestrictionsinthe
declaration of co-ownershipwerevalid under art. 1056 C.C.Q., which providesthat “[n]o
declaration of co-ownership may impose any restriction on the rights of the co-owners
except restrictions justified by the destination, characteristics or location of the

immovable.” He wrote the following (at p. 1899):

[TRANSLATION] Thelegidature has restated the classic triptych of the
right of ownership: the right to use, enjoy and dispose of property freely
(art. 947 C.C.Q.). It has also stated that ownership may be in various
modes. Co-ownership of an immovable is one of the “special modes of
ownership” (art. 1009 C.C.Q.). Co-ownershipisitself defined as“ ownership
of the same property, jointly and at the same time, by several persons’
(art. 1010 C.C.Q.). Co-owners may dispose of their fractions, but their use
and enjoyment of both the private and common portions thereof must be
consistent with the by-laws of the immovable and must not “impair the
rightsof the other co-ownersor the destination of theimmovable” (art. 1063
C.C.Q).

168 Regarding the destination of the immovable, the trial judge reviewed the

declaration of co-ownership and made the following observation (at p. 1901):

[TRANSLATION] The quality of the materials used, the layout of the
dwelling units, the detailed architecture and the harmony of the exterior are
the elements that give this property its appearance of luxury and
comfort. . ..

What potential buyers are presented with is not just a luxurious and
prestigious property, but a“lifestyle’ . . ..
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The preservation of these overall qualitieswithin an upscaleresidential
concept is a collective element that the co-owners will want to preserve.

This led the trial judge to conclude that the restrictions imposed on the use of patios,
balconies and terraces were justified, in conformity with art. 1056 C.C.Q., by the

immovabl e’ s destination, characteristics and location.

As for the co-owners’ right to life and personal security under s. 1 of the
Quebec Charter, it was protected by another purpose of the declaration of co-ownership,
that is, to prevent the obstruction of routes between bal conies so that they could be used
asemergency exits. To attain this objective, bal conies and patios, which were common
portions reserved for exclusive use, were subject to a right of way in favour of the
co-owners. Thetria judge discussed the need to keep these areas free of obstructions

(at p. 1914):

[TRANSLATION] Itiseasy to see from the testimony and from areview
of the plans and photographs of the premises that there are a number of
places where it is possible to move, either horizontally or vertically, from
one balcony to another. For example, people trapped on their balcony by a
fireraging insidetheir apartment could cross over to aneighbour’ sbalcony.
It can be seen from photographs of the succahs that they hinder thistype of
movement and, depending on the materialsused in their construction, could
even block an escape route entirely.

It is easy to see the required connection between the prohibition against
building on bal conies and the desire to keep emergency routesopen. The purpose of the
prohibition is to protect the fundamental right of al co-owners to life and personal
security, and this right must be taken into account when reconciling the various rights

and freedoms in issue. The argument that succahs can be erected without blocking
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accessroutestoo muchif certain conditions are complied with cannot be accepted at this
point inthe analysis, asit is based on the concept of reasonable accommodation, which

isinapplicable in the context of s. 9.1.

The respondent also submits that allowing succahs on bal conies, patios or
porches would compromise safety and, according to itsinsurer, would be considered an
increased risk that could causeitsinsurance to be suspended. In aletter dated October
15, 1997, the senior underwriter for business insurance at the Canadian General

Insurance Company wrote the following:

[TRANSLATION] This is to confirm that we cannot agree to cover any
liability resulting from the construction of ashelter or small structure onthe
premises belonging to the insured, be they on the adjacent land or on
balconies. Thiswould be anincrease of risk in terms of coverage for third-
party liability and fires.

Inreconciling therightsat issue here, the Syndicat’ sinterest in maintaining itsinsurance
coverage and avoiding an increase of risk with respect to both the common and private

portions of Place Northcrest must be taken into account.

Finally, it should be noted that all the co-owners have an interest in
mai ntai ning harmony inthe co-owned property and anundivided right therein, especially
with respect to acommon portion reserved for restricted use in which, by contract, they
have acollective right of ownership. Reconciliation cannot amount to a simple request
made to the co-ownersto renounce their rightsin the common portion consisting of the
balconies. Co-ownershavetheright to expect contractsto be respected; thisexpectation

is also consistent with the general interest of the citizens of Quebec.
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Therefore, it must be decided if it is possible to reconcile the provisions of

the declaration of co-ownership, whichishinding on the partiesand which preservesthe
co-owners’ right to the peaceful enjoyment and free disposition of their property and
their right to personal security, with Mr. Amselem’ s freedom of religion. ThisCourt’s
comment in Dagenaisv. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835, at p. 877,

isrelevant in this regard:

A hierarchical approach to rights, which places some over others, must be
avoided, both when interpreting the Charter and when developing the
common law. When the protected rights of two individuals come into
conflict, . . . Charter principles require a balance to be achieved that fully
respects the importance of both sets of rights.

Furthermore, any reconciliation of rights must takeinto account thefact that

certain rightsand freedomsin the Quebec Charter, including s. 6, whichisat issue here,
areself-limiting. Professor Chevrette, supra, at pp. 468-69, presented two waysto ook

at thissituation in light of s. 9.1:

[TRANSLATION] What istheeffect of s. 9.1 on ss. 6 (enjoyment and free
disposition of property) and 9 (professional secrecy), giventhat s. 6 already
provided that the guarantee existed “except to the extent provided by law”
and s. 9 provided that it could be overridden by “an express provision of
law”? Canit bearguedthat s. 9.1, which was enacted after these provisions,
supersedes them and replaces the legidlature’s discretion with the tests
established by s. 9.1?

It seems obvious that this is not the case. The clarity and the
exceptional nature of these provisions make them special standards that
prevail over the subsequent general standard of s. 9.1. Since“the principle
granting priority to special legidation, or to the more recent enactment, is
at best a guide or presumption of legislative intent”, the second principle
must apply, asthe legisature intended that s. 9.1 should reduce rather than
increase the precedence of the sections subject to s. 9.1 over any other law.

Thisis, however, far fromthe end of the matter. Withinthefirst chapter
of the Charter, there is a superimposition of certain guarantees. Some
sections are not self-limiting, although they are still subject to s. 9.1; others
are. Thus, an expropriation could be justified under s. 6 itself, in that it
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would amount to an impairment of the enjoyment of property “provided by

law”, whereas it could not be justified under s. 8 (respect for private
property), which is not self-limiting, without the operation of s. 9.1.

In Desroches v. Québec (Commission des droits de la personne), [1997]
R.J.Q. 1540, at pp. 1552 and 1555, the Quebec Court of Appeal saw thelimitationins. 6
of the Quebec Charter as giving precedence to another right referred to in the Charter

that was subject to no such limitation:

Although section 6 acknowledges the recognition our society accords
to property rights, these rights are subject to an inherent limitation,
expressly stated in section 6 itself: property rights are limited by the
restrictions provided for by law, including aboveall those limitswhich stem
from the respect of other charter rights.

.. . Property rights cannot trump equality guarantees. Where a seemingly
neutral policy rationally related to the running of a business (for instance)
has the adverse effect of discrimination, however, the courts may allow the
policy to stand so long as the duty to accommodate is fulfilled.

In the case at bar, not only is there a conflict between the right to freedom
of religion and property rights, but theright to freedom of religionisalso in conflict with
theright to lifeand personal security, and with contractual rights. It should also beborne
in mind that the Syndicat, in an attempt to reconcilethe co-owners competing interests,
proposed the construction of a communal succah near one of the towers. This offer,
which, it should be noted, Mr. Amselem had accepted, was the result of a negotiation
process involving a number of parties. What is more, the Canadian Jewish Congress
considered the proposed compromise to be reasonable and, in a letter dated
October 10, 1997, thanked the Syndicat for its efforts to accommodate its Jewish
residents. All thisisimportant to the assessment of what is consistent with the general

well-being of citizens.
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Inthe end, the appellants rej ected the Syndicat’ s offer, citing amultitude of
problems and details, but they never proposed anything other than the erection of
succahs on their balconies. It is clear that the communal succah would be a source of
inconveniencefor Mr. Amselem, but theindividual succah, too, was asource of genuine
inconvenience for the other co-owners: in particular, it obstructed an emergency route,
and the elevators were bl ocked during the construction while being used to transport the
materials. On thisissue, the trial judge criticized the appellants for being inflexiblein
rejecting the compromise. In hisview, their attitude showed that they were not willing
to contribute to a solution that would be acceptable to al. It is especially important to
note in this respect that such a contribution is required of all rights holders by s. 9.1 of
the Quebec Charter, by the Charter’s preamble, which recognizes that “the rights and
freedomsof the human person areinseparablefrom therightsand freedomsof othersand
from the common well-being”, and by the preliminary provision of the Civil Code of
Québec, which states that the Code, “in harmony with the Charter of human rights and
freedoms and the general principlesof law, governs persons, relations between persons,
and property”. As| noted above, the application of s. 9.1 does not ssmply presuppose
an accommodation approaching extreme tolerance by all rights holders other than
Mr. Amselem. He, too, is part of the multicultural society that demands reconciliation
of therightsof al. Itisnotirrelevant that thetrial judge, following athorough analysis,
concluded that there was a reasonable accommodation in the case at bar and that in the
Court of Appeal, Morin J.A. relied on this Court’ sdecision in British Columbia (Public
Service Employee Relations Commission) v. BCGSEU, supra, to hold that there was no
reason to interfere with this assessment of the evidence. In other words, thetrier of fact

was satisfied that even the most demanding test did not support the appellants’ case.
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Theappellants contend that the obligationimposed onthemto exercisetheir
rights of co-ownership in harmony with the rights of the other co-owners is unfair.
However, it must not beforgotten that the declaration of co-ownership wasdrafted inan
effort to preserve the rights of all the co-owners, without distinction. It must also be
borne in mind that the compromise proposed by the respondent, namely the erection, at
the expense of all the co-owners, of a communal succah on land belonging to all the
co-owners located next to the building, would have had the desired result of upholding
theparties’ rightsunder ss. 6, 1 and 3 of the Quebec Charter. Such asolutionwould also
be consi stent with the three conditions adopted by thisCourt in Big M Drug Mart, supra,
and approved in Ross, supra, that is, that freedom of religion must be exercised
(1) within reasonable limits, (2) with respect for the rights of others and (3) bearing in
mind such limitations as are necessary to protect public safety, order and health and the
fundamental rights and freedoms of others. Theright of co-ownership, initsessence, is
exercised in harmony with the rights of all the co-owners. This does not amount to
repudiating freedom of religion, but rather to facilitating the exercise thereof in a way

that takes the rights of others and the general well-being into account.

With respect to s. 1 of the Quebec Charter, it is difficult to imagine how
granting aright of way in emergency situations, whichisessential to the safety of all the
occupants of the co-owned property, could fail to justify the prohibition against setting
up succahs, especialy in light of the compromise proposed by the respondent. | see no

need to revisit the trial judge’ s findings of fact on this subject.

This leads me to conclude that, since Mr. Amselem’s right to freedom of
religion cannot be exercised in harmony with the rights and freedoms of others or with

the general well-being, the infringement of Mr. Amselem’s right is legitimate. Even



181

182

183

-97-
though the declaration of co-ownership’s prohibition against building prevents the
appellantsfrom erecting succahs on their bal conies, porchesor patios, it doesnot violate

their freedom of religion.

D. Waiver of Freedom of Religion

Given that there was no violation of the appellant’s right to freedom of

religion, there is no need to consider the argument that the appellantsimplicitly waived

their right by signing the declaration of co-ownership, although it goes without saying

that the submissions made in respect of this question apply to the s. 9.1 analysis.

V. Conclusion

For the foregoing reasons, | would dismiss the appeal with costs.

The following are the reasons delivered by

BINNIE J. (dissenting) —

|. Introduction

The unusual aspect of the claim to freedom of religioninthiscaseisthat the

claimisasserted by the appellants, not against the State but against fellow co-owners of

aMontréal luxury building (or “immovable”), all of whom (including the appellants)

entered into contractual rules governing the use of commonly owned facilities. The

agreed rules, as found by all of the judges in the courts below, plainly prohibit the
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erection on the communally owned balconies of a succah, which is a makeshift
temporary dwelling, open to the sky, that is used in connection with the appellants
religious observance in the Jewish tradition for nine daysin each year. The appellants
rely on aright to freedom of religion under the Quebec Charter of Human Rights and
Freedoms, R.S.Q., ¢c. C-12, to insist on building a succah on each of their balconies
despite the contract they made with their co-owners and despite their co-owners’ offer
of acommunal succah in the garden of the building. There is much to be said on both
sides of thisissue but in the end | agree with the Quebec Court of Appeal that in al the
circumstances the appellants cannot reasonably insist on a personal succah. | would

therefore dismiss the appeal.

My reasons differ from those of my colleague Bastarache J. because of the
weight | place on the private contract voluntarily made among the partiesto govern their
mutual rightsand obligations, including the contractual rulescontainedinthedeclaration
of co-ownership, as well as on the co-owners' offer of accommodation. Buried at the
heart of thisfact-specific caseistheissue of the appellants’ acceptance, embodied inthe
contract with their co-owners, that they would not insist on construction of a personal

succah on the communally owned bal conies of the building.

Thereisavast difference, it seemsto me, between using freedom of religion
as a shield against interference with religious freedoms by the State and as a sword
against co-contractorsin a private building. It was for the appellants, not the other co-
owners, to determine in advance of their unit purchase what the appellants’ particular
religious beliefs required. They had a choice of buildings in which to invest. They
undertook by contract to the owners of thisbuilding to abide by therulesof thisbuilding

even if (asis apparently the case) they accepted the rules without reading them. They
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thereafter rej ected the accommodation offered by their co-ownersof acommunal succah
in the garden because it did not fully satisfy their religious views athough the
accommodation was not, aswill be seen, inconsistent even with Mr. Moise Amselem’s
sense of religious obligation in circumstances where a personal succah is simply not

available.

A. Freedom of Religion

| agreethat freedom of religion as guaranteed by s. 3 of the Quebec Charter
should be broadly interpreted. Judges have no manageable criteriaby which to evaluate
the meritsor “validity” of anindividual’ s own faith-based belief in what imperilshisor
her immortal soul (in the Judeo-Christian tradition), or to appraise the conduct on this
earth that conformity to that belief demands. However, care must be taken when it
comes to religious practices or conduct that impinge not on private worship but on the
rightsof others. Dueregard must be had to obligationsfreely undertaken by the claimant
toward other individuals, and to broader rel ationshipswith peoplelivinginacommunity,

asreflected in the opening paragraph of s. 9.1 of the Quebec Charter, which provides:

In exercising his fundamental freedoms and rights, a person shall maintain
a proper regard for democratic values, public order and the general well-
being of the citizens of Québec.

Thus the Quebec Charter is concerned not only with rights and freedoms but with a

citizen’ sresponsibilities to other citizens in the exercise of those rights and freedoms.

The law does not provide ageneral definition of freedom of religion for all

purposes. Much depends on the context. The context and structure of the Canadian
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Charter of Rights and Freedoms, which appliesonly to constrain State action and does
not regul ate private rel ationships, isdifferent. Eveninthe case of the Canadian Charter,
however, the Court has observed that “ although the freedom of belief may be broad, the
freedom to act upon those beliefsis considerably narrower”: B. (R.) v. Children’s Aid
Society of Metropolitan Toronto, [1995] 1 S.C.R. 315, at para. 226. See aso Ross V.
New Brunswick School District No. 15, [1996] 1 S.C.R. 825, at para. 72; Trinity Western
University v. British Columbia College of Teachers, [2001] 1 S.C.R. 772, 2001 SCC 31,

at para. 30.

It is helpful to approach s. 3 of the Quebec Charter using the framework
proposed by theauthorsH. Brunand G. Tremblay, intheir text Droit constitutionnel (4th
ed. 2002), at p. 1033, which poses four requirements. [TRANSLATION] “(1) existence of
areligious precept; (2) sincere belief in that precept; (3) existence of a conflict between

the precept and the rule; and (4) reasonabl eness of the objection”.

| accept that Mr. Amselem has met the threshold test of bringing his claim
within the protected zone of religiousfreedom. (For present purposes, as| concludethe
appeal should be dismissed, it is unnecessary to dwell on the alleged insufficiencies of
the evidence of the other appellants.) Mr. Amselem clearly respectsthe succah ritual as
a religious precept, by which | understand him to mean a divine command (Shorter
Oxford English Dictionary (5th ed. 2002), vol. 2, a p. 2316). There is no doubt
expressed by any of the partiesthat in general termsthe precept existsasan article of the

Jewish faith. We are not dealing here with a religion of one phenomenon, or a non-

traditional claim such asthe smoking of peyote as part of aclaimed religious experience
(Employment Division, Department of Human Resour ces of Oregon v. Smith, 494 U.S.
872 (1990)). Those types of issueswill have to be addressed when they arise.
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| do not think it is the function of the courts to choose between the
competing views of Rabbi Levy and Rabbi Ohana, each of great respectability, asto the
precise content of the divinecommand. Mr. Amselem believeswhat he believes, and he
sincerely believes that dwelling in his own succah, rather than just in a succah, is part
of hisfaith, subject to ameasure of flexibility when a personal succah is not available,

as hereinafter described.

Therigour of the analysis should, in my view, not occur at the front end of
the s. 3 analysis, when the existence of areligious precept (or divine command) and the
sincerity in the belief of that religious precept is being considered, where the freedom
should be generously accorded, but at the subsequent limitation stageunder s. 9.1 where,

in the private context, the reasonableness of the exercise of areligious practice at the

expense of othersis being assessed. Religion is by nature an intensely personal and
subjective matter. It is therefore, as lacobucci J. demonstrates, a right of immense
potential scope. The appellants urge both abroad front end acceptance of religiousbelief
and arestricted view of acceptable accommodation. Such an approach would create an
imbalance between therightsof theindividual and the countervailing rightsand interests
of other members of Quebec society, whose “general well-being” is also protected by
s. 9.1 of the Quebec Charter. As stated by the Quebec Minister of Justice when s. 9.1

was adopted in 1982:

[TRANSLATION] The purpose of s. 9.1 is to temper the absoluteness of
the freedoms and rights set out in ss. 1 through 9 both by imposing limits,
which are set out in the first paragraph, on the holders of those rights and
freedoms in relation to other citizens, and by establishing, in the second
paragraph, the principlethat the legislature may impose limitsin relation to
the community at large. [Emphasis added.]
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(Journal des débats: Commissions parlementaires, 3rd sess., 32nd Leg.,
December 16, 1982, at p. B-11609)

See also Aubry v. Editions Vice-Versa inc., [1998] 1 S.C.R. 591, at para. 18.

B. Rightsand Freedoms of the Other Co-Owners

The primary right asserted by the respondent is under s. 6 of the Quebec

Charter, which statesin part asfollows:

6. Every person hasaright to the peaceful enjoyment and free disposition
of his property, except to the extent provided by law.

Article 1063 of the Civil Code of Québec, S.Q. 1991, c. 64, provides in the case of co-
ownership that “[e]ach co-owner has the disposal of hisfraction” and “has free use and

enjoyment of his private portion and of the common portions, provided he observesthe

by-laws of the immovable and does not impair the rights of the other co-owners or the
destination of the immovable” (emphasis added). The rules of a building/immovable
under divided co-ownership, contained in the declaration of co-ownership, promote
peaceful enjoyment of the units (one of the s. 6 rights) by all co-owners. Theregulation
of common areas enhance the appearance and value of the building as awhole, and the

appellants accept that thisis so.

Section 3 of the Quebec Charter groupsfreedom of religion compendiously
with freedom of conscience, freedom of opinion, freedom of expression, freedom of
peaceful assembly and freedom of association. While there are security and insurance

concerns about succahs on bal conies, the co-owners' primary concern isthe appearance
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of their home as an expression of how they wish to be seen by theworld. Thisisrelated

to maintaining the value of their investment.

The strictness of the rules agreed to by the co-owners, including the
appellants, would have been evident had the appellants made even the most casual
examination. Section 2.6, titled [TRANSLATION] “Limited Common Portions’, includes
S. 2.6.3b) dealing with [TRANSLATION] “Balconies, porches and patios’” which provides

in part:

[TRANSLATION]

b) No owner may enclose or block off any balcony, porch or patio in any
manner whatsoever or erect thereon constructions of any kind whatsoever.
[Emphasis added.]

The prohibitionin s. 2.6.3b) does not include a consent provision but seems absol ute, as

compared with (for example) s. 9.3 dealing with decoration:

[TRANSLATION] No balcony or porch may be decorated, covered,
enclosed or painted in any way whatsoever without the prior written
permission of the co-owners or the Board of Directors, as the case may be.

Irrespective of whether a structure which is “open to the skies” can be said to be
“covered” or “enclosed” under s. 9.3, | agree with thetrial judge and the judges of the
Court of Appeal that the construction of a succah was prohibited under a combination
of the other rules. Indeed counsel for the appellants frames one of the issuesin dispute

as follows:
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Can onewaive hisor her right to freedom of religion in advance by signing

acontract of adhesion containing a general prohibition against decorations
or constructions on one's balcony?

The appellants undertook to respect not only s. 9.3 but also s. 2.6.3b) of the declaration
of co-ownership, and even if (as lacobucci J. suggests) the appellants might have been
encouraged by thepossibility of consent fromtheir co-ownersunder s. 9.3 (had they read
it), they would still have appreciated that asuccah isa*” construction of any kind” under
s. 2.6.3b), and that construction of such structures on the outside balconies of this
particular building was prohibited. Thus, while the offer of acommunal succah in the
garden of the building was less than the appellants desired, it was more than they had

contracted for.

None of these restrictions in the rules of the immovable had a religious
purpose. The rules were certainly not aimed at persons of the Jewish faith. The rules
simply express a certain style of architectural austerity or collective anonymity which
the co-ownerswanted to present to the world in abuilding shorn of any external display
of individual personality. The owners have gone so far in recent rulings as to prohibit
thedisplay of gardentrellisesand television reception dishes. They told the Ambassador
of the Netherlands to remove his national flag. Such micro-control of the exterior
appearance of the building may not be to everyone’ staste, but it was the collective will

of the co-owners of the building in which the appellants had decided to invest.

C. Existence of a Conflict
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Thereisclearly aconflict between the austere external appearance envisaged
by the rules of theimmovable and the appellants' desireto construct individual succahs

on their balconies, even if only for abrief period of nine days ayear.

D. Reasonableness of the Appellants’ Objection

Although s. 9.1 of the Quebec Charter does not specifically impose a duty
on third parties to accommodate a claimant, no doubt as a practical matter, the
reasonableness of the claimants’ conduct will be measured, at least to some extent, in
light of the reasonableness of the conduct of the co-owners. Thetext of s. 9.1, however,
puts the focus on the claimant who, in the exercise of hisor her rights, must have regard
to thefactsof communal living which, of course, includestherightsof third parties. For

convenience, | repeat the relevant part of s. 9.1:

In exercising his fundamental freedoms and rights, a person shall maintain
a proper regard for democratic values, public order and the general well-
being of the citizens of Québec. [Emphasis added.]

As this Court said in Ford v. Quebec (Attorney General), [1988] 2 S.C.R. 712, acase
dealing with State interference in freedom of expression, s. 9.1 imposes interpretative

limits on the scope of the protected freedom (at p. 770):

The first paragraph of s. 9.1 speaks of the manner in which a person must
exercise his fundamental freedoms and rights. That is not a limit on the
authority of government but rather does suggest the manner in which the
scope of thefundamental freedomsand rightsisto beinterpreted. [Emphasis
added; emphasisin original deleted.]
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Inmy view, the*“reasonableness’ of the objectiontest, proposed by Brunand
Tremblay, supra, viewed from the perspective of areasonable person in the position of
the appellants with full knowledge of the relevant facts, accords well with s. 9.1 of the
Quebec Charter.

The trial judge made a finding of fact that use of the communal succah
would not compromise the appellants’ observance of the festival of Succot, and the
evidence of Mr. Amselem, the most exigent of the appellants in this respect, supports
that conclusion. Mr. Amselem testified that it would not be contrary to hisfaith to go

to the communal succah in the garden:

[TRANSLATION]

Q. ... Soyou do not transgress the law by walking from your unit to the
proposed communal succah or in the communal garden?

A. No.
Isthat right: you do not transgress Jewish law?
A. No.

Mr. Amselem immediately notes a prohibition against “ transporting” food to the succah
but he then explainsthat (in the case of the communal succah at the synagogue) thefood

must be put on location prior to the holy day(s):

[TRANSLATION]
Q. Isthat not what is done at the synagogue, Mr. Amselem?
A. No, youdon’'t cook at the synagogue. Asl told you earlier, what people

do at the synagogue is they bring their food the day before, at the
Sabbath, during Succot . . . .
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200 Mr. Amselem then outlines the possibility of celebrating Succot in a

communal succah at the synagogue:

[TRANSLATION] The mealsgiven at the synagogue arefor people for whom
it is physically impossible to make a succah at home, because they have no
room, they live in an apartment where there is no balcony. If a personis
religious and has a balcony open to the sky and enough room, he makes a
succah. [Underlining added.]

201 He then states that his religion permits him to find alternatives:

[TRANSLATION]

A. If it's impossible for me to do it where | live, if | don't have the
physical spaceto do it wherel live?

Q. Yes
A. Weéll,inthat case, | find alternatives. | go to the synagogue. [Emphasis
added.]
202 Apart from the synagogue, going to see family and sharing their succah is

also permitted, according to Mr. Amselem:

[TRANSLATION]

Q. ... When you went to your son’s home, did that comply with the
precepts of Jewish law, the commandments?

A. Yes
Q. Yes?

A. Absolutely.

203 Friends are yet another possibility:
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[TRANSLATION]

Q.

A.

A.

Yousaid earlier —if | remember correctly — that you' ve already spent
Succot with friends at their homes?

Yes.

But if you're travelling or visiting someone, or a cousin or son invites
you to spend the holiday in his home, well, if he has a succah, that’s
great. But it isn't an obligation. Y ou make accommodations to be
together. It's the mitzvah, the commandment is fulfilled, but it’s by
chance. Normally, you want to spend Succot at your own home.
[Underlining added.]

Thislanguage (you want) showsthe“ precept” ispermissive not mandatory, afact which

he subsequently confirms:

[TRANSLATION]

A. No, I'll gotomy children’s home, to the synagogue, or | have friends,
or I’ll go to Miami, to the home of my brother, who's arabbi.
Q. You could go to the homes of friends or family?
A. My family, my children.
Q. Or to the synagogue?
A. Ortothe synagogue. . . .
204 The appellants called as their expert Rabbi Moise Ohana, who testified on

their behalf that the faithful are exempted from celebrating Succot if such celebration

causes [TRANSLATION] “serious discomfort”:

[TRANSLATION] In practice, though, if eating meals in a succah leads to
genuine drudgery, day after day after day, we then start to come under a
provision of the law according to which if the succah isa source of serious
discomfort, you are ipso facto released from the obligation to stay there.
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There wasthus ample evidence beforethetrial judgethat Mr. Amselem and
the other appellants could have had recourse to a communal succah, whether at the
synagogue, in the communal garden with friends, or elsewhere. If a succah is
unavailable, or if use of it involves “serious discomfort” (“inconfort sérieux”), the
faithful are to that extent “released” of their religious obligation (“libéré de
I’ obligation”). These conclusions are not the subject of controversy but flow directly
from the evidence of Mr. Amselem and his own expert and they are borne out by the

historical practice of the other appellants.

With all duerespect for the contrary view, | do not believeit isnecessary for
the respondent to show that the appellants “waived” their freedom of religion by
accepting the rules of the immovable. The issue is much narrower. There is no
“general” waiver involved. The dispute is limited to the erection of a personal succah,
a practice accepted as obligatory by some but not all members of the Jewish faith, and
even in the case of Mr. Amselem is not obligatory where a personal succah is not
available. The co-ownerswere entitled to conclude that when the appellants accepted
the declaration of co-ownership they were indicating that the practice of their religion
permitted them to live within the existing rules. Accordingly, rather than elevate the
issue to one of waiver of “freedom of religion”, which would overdramatize the
situation, it seemsto me the issue is more modestly and accurately framed as whether
the appellants in this case can reasonably insist on a personal succah in al the
circumstances, including their contract not to construct a personal dwelling, even a

temporary dwelling, on the commonly owned bal conies of the immovable.

The issue here is not a simple balance of advantages and disadvantages,

i.e., whether in the Court’s view the appellants would be more disadvantaged by the
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denial of construction of their personal succah than would be the co-owners by having
anumber of succahs constructed on the exterior of their building. Thus| cannot accept
asdispositive the test offered by my colleague, lacobucci J. (at para. 84), namely that in

hisview

the alleged intrusions or deleterious effects on the respondent’s rights or
interests under the circumstances are, at best, minimal and thus cannot be
reasonably considered as imposing valid limits on the exercise of the
appellants' religious freedom.

With respect, such an approach goes too far in relieving private citizens of the
responsibility for ordering their own affairs under contracts which they choose to enter
into and upon which other people rely. Section 9.1 of the Quebec Charter imposes a
more nuanced approach. Each sideto thisappeal insistson alegal entitlement, and the
onus was on the appellants to make their case. | believe s. 9.1 required reasonable

persons in the situation of the appellants to have regard to the facts that:

1. Thereisno state action involved here.

2. Thereisaset of rules governing the immovable voluntarily agreed to

by the parties, including the appellants. The prohibitionins. 2.6.3isplain

and obvious.

3. Thevendorsdid what they could to ensure that these ruleswereread by

the appellants in advance of their purchase.

4. Reasonable people, when making amajor purchasesuch asaresidential

unit, are expected to read the terms of the agreement before they sign,
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including the declaration of co-ownership that will govern their communal

life.

5. Giventheimportancethe appellantsattached to constructing adwelling
on a communally owned balcony, the respondent co-owners could
reasonably have expected the appellantsto have satisfied thisconcern before
they purchased.

6. Purchasers who do not take the trouble to read the rules should not
enjoy greater rights under the contract than the diligent and conscientious

purchasers who do.

7. This particular immovable was only one of severa potential

immovables in which the appellants could have chosen to invest.

8. Thebalconieswere designated ascommonly owned property, although

set aside for the use of the co-owner.

9. Therules prohibited construction of adwelling on the balconies of the
building at the time the appellants made their investment (although the

duration of the succah was only nine days ayear).

10. Theco-owners had offered the alternative of acommunal succah inthe

garden.
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11. A succahinthegarden had some disadvantages compared with asuccah
on the balcony for some of the appellants, but the disadvantages seemed to
be physical (e.g., Mr. Amselem objected to going up and down severa

flights of stairs), rather than spiritual.

12. Mr. Amselem’s religious beliefs did not, according to his own
testimony, precluderecourseto acommunal succah whereapersonal succah

was not available.

| concludethat in all the circumstances, and especially having regard to the
pre-existing rules of the immovable accepted by the appellants as part of the purchase
of their units, and their own evidence of use of a communal succah when a personal
succah is not available, the appellants have not demonstrated that their insistence on a
personal succah and their rejection of the accommaodati on of agroup succah show proper

regard for the legal rights of others within the protection of s. 9.1.

| note again the fact-specific nature of this case. If the rules of the
immovable had permitted the construction of a succah at the time the appellants
purchased, and a mgjority of the co-owners had afterwards sought to impose a ban on
their construction at alater date, a different issue would arise. The point inthiscaseis
that the appellants themselves were in the best position to determine their religious
requirements and must be taken to have done so when entering into the co-ownership
agreement inthefirst place. They cannot afterwardsreasonably insist ontheir preferred

solution at the expense of the countervailing rights of their co-owners.

I1. Disposition
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| would dismiss the appeal with costs.

Appeal allowed with costs, BASTARACHE, BINNIE, LEBEL and DESCHAMPS

JJ. dissenting.
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