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After its "revitalisation" after the Cultural Revolution, China's people's mediation
system declined throughout the 1990s. However, a ""second revitalisation™ that began in
2002 has quite successfully reversed this trend. This article discusses this reform effort in
four parts. Part I explores the reasons for the 1990s decline of people's mediation in urban
China and the government's interest in strengthening this institution. Policy reforms at the
national level -- particularly the issuance of the "Three Documents™ -- are analysed in
Part I1. Part I11 describes the basic unit in the urban people's mediation web, the
community PMC, and then details the web's "vertical expansion™ and "horizontal
expansion,"” including new forms of cooperation with the police and courts. The paper
concludes with Part 1V, which discusses the new "legalised” nature of urban people's
mediation and evaluates the significance of the reforms described above.

Introduction

Beijing's demands on the form, function and operation of the people's mediation
committees (PMCs; tiaojie weiyuanhui) that exist in nearly every neighbourhood and
community throughout China have evolved along with the national goals of the CCP. In
fact, there exists a decent English language literature discussing this transition through
the early 1990s. [FN1] To begin, *716 scholars note how unlike mediation in traditional
China, the PMCs formally established in 1954 were not intended to simply preserve
harmony by encouraging mutual yielding and compromise. Rather, Maoists saw
mediation as "essentially a political endeavour". Disputes were to be solved by educating
and persuading parties to adopt the appropriate ideology and values promoted by the
Party. [FN2] In addition to solving disputes and mobilising commitment to the CCP's
goals, Lubman notes that PMCs also served to suppress disputes that interfered with
socialist construction and as an instrument of social control. [FN3] Nonetheless, during
the Cultural Revolution, the PMCs came under criticism for their encouragement and
promotion of compromise and many stopped operating; their "revival" would not occur
until the late 1970s.

People's mediation in the reform era was far less politicized than its Maoist
predecessor. Resolving disputes and thus ensuring the social stability required for
economic development was prioritized and mediators were even encouraged to promote
yielding (rang) to settle cases. [FN4] People’'s mediation was also supposed to fit into and
contribute to the construction of the legal system and a legal culture. A new set of
Regulations on people’'s mediation was issued in 1989 (hereinafter 1989 Regulations") to



replace the 1954 Provisions, the major themes of which are "the preeminence of law and
the resulting need for accountability to the law." [FN5] Mediators are to possesses a
certain amount of legal knowledge (Article 4), are forbidden from harassing, attacking,
insulting, penalising or taking bribes from parties (Article 12), and most significantly, are
to perform their work "in conformity with the law, statues, rules, regulations and policies
of the state” (Article 6). The 1989 Regulations also treat mediators as more professional,
allowing them to receive stipends, removing restraints on the time when they may work
and extending their terms from one to three years. [FN6]

Despite what Palmer labels the "revival™ of people's mediation in the reform era
though, the 1990s was clearly a period of decline for the institution. [FN7] While the
ratio of civil cases handled by PMCs to those handled by the people's courts was over 7:1
in 1986, this disparity has gradually shrunk until reaching 1:1 in 2001. This is not due
simply to the annual number of *717 court cases growing at a rate faster than mediation
cases; rather, the actual number of cases being mediated declined from year to year.
While 7.4 million cases were handled by PMCs in 1990, this number dropped to 5
million by 2000 and fell to just 3.1 million cases in 2002 -- roughly 40 per cent of the
1990 number. [EN8]

This article analyses the development of people's mediation in urban China since the
1990s; exploring the reasons behind the decline of people's mediation and examining a
few aspects of the effort to respond to it, what might be called the “second revitalisation."”
Part | of this article probes the reasons for the decreased use of people's mediation in the
1990s and analyzes who maintains an interest in strengthening people's mediation and
why. The article then discusses the specific steps that have been made to people's
mediation in response, specifically since 2002. Part 11 analyzes policy reforms at the
national level and Part I11 considers how the institutional structure of people's mediation
is changing and expanding. The final section, Part 1V, evaluates the impact and
significance of the above reforms until now. [FN9]

*718 Part I: The Decline of People's Mediation and Sustained Government Interest

Some argue that the increased wealth of urban residents has decreased the number of
neighbour and family conflicts traditionally dealt with by the community PMCs. For
instance, Beijing PMC Director Wang, who has been doing such work for nearly 25 years,
explains that residents who would previously refuse to fix the leaky pipes that dripped
into their neighbour's apartment can now afford to have them repaired. Similarly,
whereas Director Wang had the gruelling task of helping wives find ways to cohabitate
with their mother in laws in the past, nowadays the husband can buy a new apartment for
him and his wife to move into, the relationship need not even be reconciled. In explaining
why from the 1970s to early 1990s she mediated 100 cases annually ("every day there
was something™) and in 2001 she mediated just a single case, Director Wang also sees a
change in residents' attitude and lifestyle: "In the past, nobody had anything, so they
would argue and fight over the littlest things; but today, people are more focused on their
work, some only come home to eat dinner and sleep. They barely know or talk with their
neighbours, so how can they get into a dispute with them?" [FN10]

It is often said that economic development and liberalisation is actually increasing the
tensions and conflicts in society; however, the types of disputes and even disputants are
changing. Two justice bureau officials from Xiamen, where the number of cases handled



by PMCs dropped by 50 per cent from 1982 to 2002, note that conflicts today are no
longer just between two citizens, but many involve economic organisations, companies
and corporations, basic-level cadres, the basic-level government or other social
organizations. [FN11] New types of disputes are also appearing; for instance, cases
involving economic contracts, debts and liabilities, property confiscation and
compensation, demolition, construction-related noise, renting apartments, deferred salary
payments, pensions for laid-off or unemployed workers, medical care coverage, etc.
[FN12] Even those cases in the areas of marriage, family and neighbour relations that
have been traditionally handled by PMCs -- such as divorce, inheritance, filial
responsibilities, child-support, and compensation disputes -- have become more
complicated by the interests, legal issues and *719 amount of money involved. In the past,
"mediating” a "divorce" case might simply mean the mediator offers moral and social
reasons to persuade the couple to stay together. Today's parties might ask the mediator
how they should divide the house the wife was given after her previous marriage and the
money she inherited from her deceased father before this marriage. Therefore, mediating
conflicts today often requires a far greater understanding of law than in the past.

Uncertainty existed as to whether PMCs were legally permitted to process some of
these more complex disputes; [FN13] however, a more significant factor was that
disputants increasingly chose other methods for resolving these cases -- primarily
litigation. To begin, going to court is no longer viewed as problematic in terms of cultural
norms as it was in the past. After the disastrous results of letting politics reign supreme
during the Cultural Revolution, the CCP emphasised the need to develop China's legal
system and rule the country by law. Through newspapers, television and movies,
community legal propaganda work, legal education classes, etc people paid more
attention to the law and became more aware of their rights: in a 1997 survey of 1,500
Chinese "about 60 per cent of respondents said the most important thing in their social
lives was respecting individual freedom and interests.” [FN14] Scholar Fan Yu even
argues that the former "disgust for lawsuits™ has been transformed into a belief in the
"omnipotent power" and "worship™ of the litigation process. [FN15] Losing face amongst
neighbours or destroying a relationship with the other disputant by going to court is also
less feared in today's urban China -- the "society of strangers."” In Beijing, residents are
increasingly moving from traditional housing where neighbours share a courtyard to tall
apartment buildings where they hardly know their neighbours, and thus lack a
relationship to preserve. The same is true of their ties to the Residents' Committee (RC;
jumin weiyuanhui). [FN16]

The above trends are truer of some in Chinese society than others. First, as a person's
education level increases, their preference for litigation over mediation increases. [FN17]
More educated people may be less afraid of going to court as well as have less respect for
the authority and abilities of an old-aged *720 mediator with less education and perhaps
poorer understanding of law than they themselves have. People with more education
usually also have more money, which makes going to court more affordable. Secondly,
older residents are far more likely to use the services of the PMCs. [EN18] One Shanghai
mediator noted that 23 per cent of residents in her subdistrict (also translated as street
level) are senior citizens, but estimates that 60 per cent of mediations involve at least one
person from this cohort. [FN19] Older people are generally less legally conscious or
knowledgeable and more hesitant of going to court. Moreover, retired residents not only



have more time to dwell upon their problems, even small ones, but also have greater
contact with their RC members and thus opportunities to seek advice, guidance or request
mediation from them.

While mediation’s decline is largely explained by how the legal system and attitudes
towards it have advanced since the Cultural Revolution, people's mediation's lack of
change since that time is also a key factor. The legacy of mediation in the Maoist period
as a process that merely sought to enforce the government's policies or reshape disputants
thinking still lingers in the minds of many Chinese; [FN20] for instance, many still
believe a mediator would never consider or support a solution of a couple deciding to
divorce in a marriage dispute. More importantly, residents' image of community
mediators as the female, "ageing ... busybodies" lacking in education, let alone any
understanding of law, that "[poke] into people's personal matters" and seek to enforce
social morality who existed in the Maoist and early reform periods (and still today in
many areas) persists. [FN21] As the government did not provide much funding for
people's mediation in the reform period, it was unable to attract new, better-qualified
mediators or even train existing ones. Residents are well aware of this fact: in his 2002
survey of 249 Beijing residents, Ting Wang discovered that 88 per cent of respondents
"expressed the need for people's mediators to upgrade their legal knowledge." [FN22]
This may explain why these respondents, while still preferring to use mediation for
solving family and neighbour disputes, far prefer the use of litigation for economic cases
involving property or commerce. [FN23] Both residents and the government also often
*721 criticize mediators for pushing parties to compromise instead of reaching
agreements based on principle or law. [FN24] This phenomenon, along with mediation's
legacy from the Cultural Revolution, explains why the 1989 Regulations mandated that
mediation be "based on law." [EN25]

Another factor is that people and thus conflicts are increasingly falling outside the
control of the work and residential units that so tightly controlled their lives in the Maoist
period. For instance, more and more Chinese are working for themselves or for private
companies that have not established a PMC. Similarly, migrant workers or other residents
are moving into less formalised or newer housing complexes that are not overseen by an
RC (and therefore, a PMC).

Even for those cases that do get handled by the PMCs, solving them is becoming
harder in many ways, decreasing mediators' motivation level. One Beijing resident
explained that while growing up, he would certainly do whatever he was told by the
community mediator: "She was friends with my grandfather, how could I not listen to
her?" [EN26] Today's mediators often lack such personal ties with the parties, and failing
to command their deference, must provide convincing legal or other reasons to persuade
them. Alternatively, mediators sometimes encounter people who simply don't listen to
reason; the mediator could spend hours, days or weeks providing good legal or interest-
based arguments to accept an agreement and still meet refusal. In fact, questioning the
mediator’s ability to solve their dispute, some residents are not even willing to participate
in mediation. People's mediators are generally RC members that have several
responsibilities in addition to mediation and receive no additional stipend for doing this
mediation work or for doing it well. Thus, many officials and even mediators have
commented that nowadays they are less willing to perform zhudong tiaojie (actively seek
out one or both parties and try to persuade them to mediate), to endure being sworn at by



the people they seek to help, or to mediate a case more than one or two times. That going
to court is now a viable option for most disputants seems to have also decreased the
pressure mediators feel to solve every dispute.

Finally, that agreements reached through people's mediation lacked legal weight both
discouraged parties from employing the PMCs and negatively impacted mediators'
motivation. The 1989 Regulations state that parties "should (yingdang)" carry out
mediated agreements (Article 9). Yet, as Donald *722 Clarke notes, the legal weight of
the Chinese word "yingdang™ is actually disputed amongst Chinese scholars. [FN27] The
consensus amongst Chinese citizens, however, seems to be that these agreements are not
binding: Ting Wang discovered that 80 per cent of respondents were of the opinion that
mediated agreements did not carry legal weight in court. [FN28] Mediators interviewed
by the author often complained that parties frequently violated mediated agreements
without consequence, which also made them question if their own work was not done in
vain. Wang's survey also revealed that the failure to enforce the agreement was the most
common reason for parties' dissatisfaction with mediation (accounting for 44 per cent of
all unsatisfied parties) and that 90 per cent of respondents said seeking legal finality
would be their primary motivation for filing a lawsuit. [EN29]

Despite all these obstacles though, the government proved unwilling to allow people's
mediation to continue declining to the point of irrelevance. The perceived need to
strengthen this institution and interest in increasing the number of cases handled by
PMCs stem from three main areas. First is what people's mediators, without fail, state as
their primary purpose: "to preserve social stability.” The government at all levels sees
PMCs as the "first line of defence" in this national effort. It argues that the quantity,
forms and complexity of disputes in society have increased and if not promptly solved,
they can intensify into situations that greater threaten stability and are more difficult to
solve, such as suicides, criminal acts or "large group incidents™ (quntixing shijian).
[FN30] PMCs are to know what is happening in their community and conduct organized
investigations (paicha) into issues that can or do agitate a large numbers of residents,
such as discontent over the noise from a *723 local construction site, and then report this
information to the basic-level people's government. Most ideal is for the mediators to
prevent conflicts, or if not, to resolve them while just "sprouting” and before they
intensify, even if it requires seeking out the parties unsolicited. Mediators also work
towards preventing conflict by conducting legal propaganda work and "educating citizens
to abide by the law and respect social morality.” [FN31]

Secondly, if the PMCs handle more cases, it reduces the pressure on the government
to solve them. Chinese citizens bring all sorts of complaints or disputes to the
government for resolution (this act is called xinfang), and if they are unsatisfied with the
result, almost like an appeal, will continuously seek out the higher level of government
(called shangfang). Some of these complaints involve disputes among citizens, but most
are against officials. Therefore, having community mediators resolve these matters not
only saves these officials time and energy, but also avoids the repercussions and criticism
from their superiors that officials often face for both the actions that caused the discontent
and not being able to settle the matter themselves. [FN32] The goal of reducing the
workload of their overburdened basic-level organs has also stimulated the desire of the
Ministry of Public Security (MoPS; the police) and Supreme People's Court (SPC) to see
PMCs handle more cases. Finally, the Ministry of Justice (MoJ), which oversees people's



mediation, has a bureaucratic interest in these committees handling more cases. The
country's eight million people's mediators that comprise close to one million PMCs only
mediate six million cases a year. [FN33] If the MoJ can fulfil its goal of "further
developing the use" (fahui zuoyong) of this vast infrastructure, demonstrating the
national importance of this institution, it could mean more resources for itself.

These goals and envisioned functions of people's mediation have actually not changed
much since the beginning of the reform era. [FN34] At a general level, most of the
strategies for achieving these goals also remain the same, such as further standardising
the mediation process, improving the quality of mediators (particularly their legal
knowledge) and establishing new forms of PMCs. There has been a change, however, in
the attention and resources put into moving people's mediation in these directions.
Moreover, some of the specific plans for implementing these strategies have been altered
in response *724 to the factors that caused the decline of people's mediation in the 1990s.
The following sections of this article will introduce some of these reforms, describe how
people's mediation operates in Chinese communities today and evaluate the reform effort
up until now.

Part I1: Improving the Policy Environment

The 1989 Regulations on people's mediation was the most significant document
governing the institution through the 1990s. [FN35] Its 17 articles made further
specifications in the areas covered by the 11 articles of the 1954 Rules and also
introduced several specific changes. In addition to establishing the concept of "mediation
based on law" and making mediators more professional, the 1989 Regulations made
PMCs more democratic and accountable by providing for the election of mediators by
community members (Article 3). While the people's courts remain responsible for
guiding and directing PMCs from above, judicial assistants (JAs) [FN36] were put in
charge of supervising their daily work (Article 2). The 1989 Regulations also specifically
allowed for the establishment of PMCs by "enterprises and public institutions™ (Article
15), not just in neighbourhoods and villages. However, although the 1989 Regulations
mark a large improvement on the 1954 ones, Glassman notes that its provisions are still
"very brief" and "leave many procedural questions unanswered." [FN37]

Significant policy reforms regarding the system of people's mediation would not
come again until 2002. This year witnessed the clarification and reform of several aspects
of this institution through the issuance of what MoJ officials commonly refer to as the
"Three Documents.” The document that has generated the most discussion amongst
officials, mediators and scholars is the 5 September 2002 Judicial Interpretation issued by
the SPC that clarifies the legal status of agreements reached through people's mediation
and instructs courts on how to try cases involving them (hereinafter "Interpretation™).

Acrticle 9 of the 1989 Regulations and Acrticle 16 of the Civil Procedure Law instruct
that if the parties fail to implement a mediated agreement or wish to retract it they may
initiate legal proceedings at the people's court. *725 The Civil Procedure Law is quite
clear that agreements with illegal content or reached through illegal means shall be
rectified by the people's court (Art 16); however, how to handle valid agreements was not
clearly specified. Virtually all judges seem to agree that mediated agreements certainly
could not be directly implemented (bu juyou zhixingli) and some sort of trial was
necessary. While at least one basic-level judge would conduct a trial with a simplified



procedure just to ensure the legality of the agreement before upholding it, [FN38] most
judges would ignore the existence of the agreement and hear the case de novo. Some
judges would not even accept lawsuits requesting an agreement be upheld, cancelled or
changed, but only those requesting a decision on the original dispute. [FN39]

The 2002 Interpretation finally states that an agreement reached through people's
mediation that is signed or chopped by both parties is a civil contract in nature and thus
may not be arbitrarily changed or absolved by the parties (Article 1). It also sets criteria
for the validity of an agreement, such as that parties have full legal capacity, the PMC did
not coerce the mediation and it doesn't violate the law or social morality or harm the
public interest (Articles 4, 5) -- those that fail to meet these conditions lack legal binding
force (Article 8). A party seeking to alter or confirm the invalidity of a mediated
agreement must file a lawsuit within one year (Article 7) and bears the burden of proof
(Article 3). In trying such cases, the basic-level people's court generally should use a
summary procedure (jianyi chengxu) (Article 11) [FN40] and may notify the local
judicial administrative organ or PMC if it changes, revokes or declares invalid the
original agreement (Article 12). While some ambiguities about how the courts ought to
handle cases involving mediated agreements still remain, the Interpretation significantly
clarifies this matter. [FN41] Official statistics report that the courts upheld 18,895 (over
87 per cent) of the 21,651 mediated agreements that parties failed to implement in 2004.
[FN42]

The second of the three documents, issued less than three weeks after the
Interpretation, is the 26 September 2002 Order of the MoJ, "Some Provisions Concerning
the Work of People's Mediation™ (hereinafter "Provisions™). *726 The 45 articles of this
document both provide further detail on and offer new provisions regarding the topics
covered in the 1989 Regulations. The Provisions clearly seek to promote the
aforementioned goals of the people's mediation system; for instance, Article 3(c) requires
PMCs to report to the RC and basic-level people's government on the status of disputes
and their work, emphasising their role in promoting stability. Specific provisions are also
made in response to the obstacles responsible for the decline of people's mediation in the
1990s, such as to encourage PMCs to handle more complex cases, expand the reach of
people's mediation and improve the quality of mediators. [FN43]

The Provisions also seek to make people's mediation more attractive to disputants by
making the procedure more based on law and standardised. More detail is offered about
how mediators are to accept cases, even outlining disputes that they are not allowed to
mediate (Articles 20-20-4). A one-month time limit is also set for the mediation of a case
(Article 33). Not only are the obligations of the parties stated (Article 7), but also their
rights, such as to request a mediator to withdraw or to freely terminate mediation (Article
6), and mediators are obliged to notify the parties of these (Article 30). Mediators are
instructed not to conduct mediations in public when the personal privacy or business
secrets of the parties are involved or if the party objects to this (Article 29). To increase
their ability to solve conflicts and disputants' willingness to employ them, the Provisions
seek to raise the quality and professionalism of mediators. The JA is to train the
mediators (Article 40) and secure funding for the PMCs' work and mediator subsidies
(Article 42), [EN44] while the mediators are to organise study sessions and evaluations of
their own work (Article 19).



The Provisions also contain an almost entirely new section on people's mediation
agreements that aims to ensure they are implemented and if not, are upheld by the court.
The new text describes exactly what content should be included in the agreement (Article
35) and then instructs mediators to check if it has been implemented (Article 36),
outlining how to proceed if it has not been (Article 37).

The last of the three documents is the "Opinions of the SPC and the MoJ on Further
Enhancing People's Mediation in the New Era" that was reissued by the General Office of
the Central Committee of the CCP and the General *727 Office of the State Council. This
document is largely a restatement of other SPC and MoJ documents, listing what needs to
be done by the PMCs, courts and local judicial administrative organs to improve the
system of people's mediation. The most important aspect of this document, therefore, is
by whom it is issued; it demonstrates support for people's mediation by the highest levels
of the government and Party.

In addition to the specific changes they bring to court procedures or the keeping of
records by PMCs, a very significant effect of the Three Documents is the increased
motivation and spirit of the mediators and JAs that they have created. During interviews
with the author, mediators no longer moan of how the frequent violations of mediated
agreements make their work pointless, but speak proudly of the care they take in
preparing these agreements because they are upheld by the court. [FN45] Judicial
administrative officials at all levels also seem to have been far more active in their work
regarding people's mediation since 2002, be it in terms of establishing new PMCs,
increasing training for mediators, emphasising mediation, or otherwise. The official
responsible for people's mediation in Beijing claims to have witnessed a revitalisation of
mediation work since 2002 resulting from the improved "policy environment” and "work
atmosphere™ brought about by the SPC Interpretation and other documents. [FN46]

Nonetheless, work on further national policy reforms is already underway and China
is likely to adopt a mediation law in the near future. Currently, three main options for
such a law's format exist, each with different implications for people's mediation. The
first possibility is to create a "Mediation Law" to regulate all types of mediation (people's,
labour, police, business, etc); like China's "Contract Law," it would state certain
principles pertaining to all forms of mediation (such as that all mediated agreements are
to be treated as civil contracts) followed by specific provisions for each type of mediation
(for instance, who is qualified to serve as a labour versus people's mediator). [FN47] The
second option is to treat each type of mediation individually by either creating a new law
or adding a new provision regarding mediation *728 to existing laws (for instance, to the
"Labour Law" or "Consumer Rights Protection Law"). [FN48]

The final option, and that supported by the MoJ, is to create a "People’'s Mediation
Law." [EN49] One formulation of such a law would seek to widen the net of "people’s
mediation™ by putting other forms of mediation (such as labour-related or that by
consumer associations) under this umbrella -- clearly promoting the MoJ's bureaucratic
interest of expanding people's mediation. [FN50] Others propose a less drastic
broadening of the scope of people's mediation. Yang Rongxin suggests that PMCs should
be allowed to mediate cases of "slight" criminal behaviour, such as slander. [FN51]
Along these lines, some suggest that mediation be mandatory for certain types of cases
before a lawsuit may be filed; [FN52] however, such a policy raises questions for some



about infringing on both people's right to litigation and the requirement that people's
mediation be voluntary.

The most commonly cited reason to pass such a law is to make agreements reached
through people's mediation directly enforceable by the courts. [FN53] Zhang Weiping
contends that the 2002 Interpretation forces reliance on the problematic Contract Law to
interpret the status of mediated agreements; instead, a law should be passed that more
clearly states the status of mediated agreements and how they ought to be treated. [FN54]
Other proposed provisions for a people's mediation law include clarifying the legal status
of the organizations *729 guiding and managing people's mediation, clarifying PMCs'
relationship with the courts, requiring courts to recommend mediation before accepting
cases and establishing stipulations for a mediator training system. [EN55] Thus, whatever
specific form it takes, the goals in adopting a people's mediation law are clearly to further
increase the legal standing of the institution, to expand its role and use in society as well
as to improve the quality of its work.

Part I11: Expanding the "Mediation Web"

1. The Basic PMC Unit

The vast majority of PMCs in urban China are the "community PMCs" (shequ
tiaoweihui or jumin tiaoweihui) established as subcommittees of the RCs. [FN56] RCs
usually have five to nine members that are elected to three-year terms by residents or
representatives of the 100 to over 1,000 households that they serve. The RCs' tasks are
plentiful and include legal propaganda work, maintaining public security and mediating
disputes. RCs may also, "when necessary," form subcommittees for people's mediation,
public security and other matters, on which members can concurrently serve. In fact,
many disputes are discovered in the course of performing other tasks, such as going to
residents' homes to collect electricity payments. While technically a "mass organization
for self government,” RCs function almost as a branch office of the local people’s
government, helping to both carry out the government's policies and programs as well as
report information back to it (about conflicts, family planning violations, etc). The RCs'
dependence on the people's government for its operating expenses and its members'
salaries or stipends reinforces this relationship.

The 2002 Regulations state that community PMCs shall have three or more members
(Article 11) who may either be RC members, elected by residents or appointed by the RC
(Article 15). In most RCs, the director or Party secretary directs the public security
subcommittee and therefore also the PMC. Some PMCs will then list other residents as
committee members, usually if these residents are serving as "informants" or "activists"
(see below), but most just list other RC members, if anyone at all. It is very rare that
anyone other than the RC members will do the actual mediation work. This is largely due
to the fact that they are the ones present in the RC office when parties come *730 to
request mediation. With the pressure to move quickly to investigate and solve these
conflicts, RC members explain that it is not practical to seek out other community
members to help or wait for them to return home from work. Further, as even some RC
members can be reluctant to engage in this often-difficult mediation work, community
members, who generally receive no stipend for their work, would often prefer not to get
involved in such problems, despite having signed up for such duties. [FN57]



The community PMCs are the core structure in the urban people's mediation system.
At the end of 2001, over 90,000 such mediation bodies had been established. [FN58] Of
the 5.7 million cases handled by all PMCs in 2003, over 4.5 million (79 per cent) were
handled by the community and village PMCs. [FN59] Throughout the 1990s, and
particularly since 2002, there has been a significant push to create a "mediation web"
(tiaojie wangluo) or "grand mediation” (da tiaojie) scheme, by expanding both vertically
and horizontally from the community PMCs. The term "vertical expansion™ is used here
to refer to the creation of new mediation bodies to operate at different levels in
geographic areas where a PMC already exists (for instance, adding a "mediation group”
for each group of buildings in a community that already has a PMC). "Horizontal
expansion" is used to describe the establishment of PMCs in areas in which no formal
mediation organisations were previously operating. The latter seeks to ensure that
conflicts of all forms and in all places have a chance to be mediated before they escalate
or are dealt with by the courts, police or government. Vertical expansion is designed to
better equip PMCs to gather information about what is occurring in the area they govern,
deal with problems at an appropriate level (a frequently stated motto is "small issues don't
leave the community, big issues don't leave the subdistrict” (xiaoshi bu chu shequ, dashi
bu chu jiedao)), and sometimes offer multiple chances to successfully mediate a conflict.

*731 Figure 1. The Organisation of People's Mediation in Urban China
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT
DISPLAYABLE

2. Vertical Expansion

a. Below the RC Level

In terms of the vertical arrangement, the "mediation network" is encouraged to have
three levels, with some areas reporting four. [EN60] Below the community PMC there is
often one resident of each building who has volunteered to aid *732 the RC in providing
a number of different services, which is reflected in the many different names by which
they are called -- including, but not limited to "building heads" (louzhang), "activists"
(jijifenzi), "informants™ (xinxiyuan) and "mediators” (tiaojieyuan). In some communities,
these informants are actually organized into "small mediation groups" (tiaojie xiaozu).
[EN61] These informants are responsible for knowing what is occurring in their building
-- both within households and between them -- and reporting that information to the RC.
Often the informants will just call the RC's attention to a situation that has the potential to
become a dispute so it can be closely monitored.

In most cases, particularly if it is a "small matter" (xiaoshi), the informant will
himself attempt to mediate the dispute. [FN62] Often, however, the informants will not
even interact with the parties, but just report the dispute to the PMC. If his own attempt at
mediation fails or no attempt is made, the informant usually still plays a role in the PMC's
processing of the case. The informant is expected to best understand the parties and
conflict; therefore the PMC mediator will often mediate together with the informant. In
cases where the PMC seeks to mediate a conflict whose parties have not yet requested
intervention (zhudong tiaojie), the more familiar informant may be relied upon to
introduce the mediator and encourage the parties to accept mediation. At times where the



parties directly seek out the PMC, the mediator will still often consult the informant as
part of the pre-mediation "investigation" of the facts of the dispute. In such cases, the
PMC mediator will also often invite the informant to help mediate the case -- even if the
disputants had specifically requested that the informant be kept out of the matter.

b. Above the RC Level

Before proceeding, it is first necessary to further introduce the JA system in China.
The current system was implemented in 1979 with the end of the Cultural Revolution and
revival of the MoJ, and then formalised with the issuance of the "Provisional Rules for
the Work of Judicial Assistants” in 1981. [FN63] Basically, as these Provisional Rules
state, JAs work in the urban subdistricts and rural townships as both functionaries of the
local people's *733 government as well as the judicial administrative structure. [FN64]
JAs are charged with five duties: managing PMCs; guiding mediation and mediating
complex disputes; conducting legal education; studying patterns of disputes and
developing potential solutions; and channeling citizens' opinions to the government.
[FN65] At present, most subdistricts not only have a full-time JA in the street-level
people's government, but also have formally established a local judicial office (sifasuo) --
which is often staffed by two or three people, one of whom serves as the director
(suozhang). [EN66] National regulations do not require a high education level or any
knowledge of the law to become a JA; however, the number of JAs who are part of the
civil service (gongwuyuan) [FN67] and that have formally studied law or have worked in
law-related professions is increasing, especially in some urban areas.

The 2002 Provisions call for the establishment of PMCs at the township and
subdistrict levels (Article 10) -- where the JAs serve. This is generally the highest level in
the "mediation web." According to official statistics, 40,000 such committees, comprising
93 per cent of all towns and subdistricts were established by 2003 and handled 1.11
million of the 5.7 million cases processed by PMCs that year. [FN68] Three categories of
people are to serve as members of these PMCs: the director of village, community or
enterprise PMCs in the subdistrict; JAs; and social volunteers with legal knowledge or
special skills (Article 13). In practice, the JA serving as director of the local judicial
office is almost invariably the PMC's director and the committees' other registered
members are the other JAs, other officials working in the street office (such as in the
labour bureau, legal aid office or women's league) and maybe a police *734 officer. Like
in the community PMCs, the PMC director (JA) generally plays the lead role in all of the
mediations.

These committees are designed to mediate three types of conflicts: (1) conflicts
involving parties from two different neighbourhoods; [FN69] (2) "complex™ (fuza) or
"difficult” (yinan) cases; and (3) cases that the neighbourhood PMCs failed to solve.
[FN70] In most cases though, the street-level PMC does not function as a separate level
where the case will be re-mediated, but amounts to the JA getting involved in the case.
The 2002 Provisions require these officials to respond to the community PMCs' request
for instructions and complaints of the parties, as well as to "assist and participate in the
mediation activities of specific disputes upon the request of the PMCs or according to the
practical demand" (Article 43). Some JAs limit their role to just explaining the relevant
law to mediators or to the parties. At the other end of the spectrum, one local judicial
office in Beijing requires community PMCs to enter all information about a dispute into a



database as it becomes available so it can track the progress of the case, providing
guidance at every step and getting personally involved whenever it is deemed necessary.
Most urban JAs will go to the neighbourhoods and mediate along with the community
PMC:s if their help is requested. At other times, JAs may conduct the mediation at their
office in the local government building. If this approach is taken, the community
mediators are also told to attend the mediation at the new location.

Parties sometimes directly seek out the JA without having first consulted the
community PMC. This can be because the parties do not trust the RC to keep their matter
private, believe it incapable of handling the dispute or feel it favours the other party.
Contending that the community mediators are the ones that best understand the conflict
and the parties, some JAs will (depending on the type of case) still send these parties to
see the community PMC. However, several Chinese officials (from all departments) have
expressed the sentiment that problems only flow one way in the bureaucracy -- upwards;
further, telling parties to seek out the community PMC would be seen as a shirking of
responsibility by the JA. In this case, the JA will, nonetheless, often invite the mediators
from the community in which the parties live to help mediate.

The JA (PMC director) will often request the help of others in mediating cases, a
decision made based on who will be the most effective in resolving the conflict and
generally unrelated to who is formally listed as a mediator. For instance, in a highly
charged dispute between two neighbourhoods, the *735 head of the people’'s government
mediated along with the JA. A JA in Shenzhen described how the head of the labour
bureau helps mediate all cases between workers and management. An investigation is
conducted before the mediation to determine if the business has any code violations so
that the labour bureau can threaten to fine or take other administrative action toward the
business if it is not sufficiently willing to yield during mediation.

The 2002 Provisions also make JAs responsible for inspecting mediation agreements
and "straightening out" any violations of laws, regulations or administrative rules and
policies (Article 43). As the court will not uphold agreements with mistakes, officials (as
well as mediators) take this responsibility quite seriously. While most JAs just review the
agreements for cases in which they were involved, one in Beijing admits to writing
virtually all of the agreements in his subdistrict, believing that the community mediators
are incapable of performing this task adequately.

c. Exploring the Effectiveness of the Vertical Mediation Web: The Role of Officials in
People's Mediation

Virtually all disputes brought before the PMCs seem to get resolved by the
"mediation web"; official statistics report a national success rate of 95 per cent. [FN71]
Extensive interviewing suggests that as one moves up the "mediation web" from the
informants to the PMC to the JA, particularly this last step, the success rate of mediation
increases. [FN72] This can be partially attributed to the higher level of mediation skill,
experience and legal knowledge found at the higher-level PMCs. In many cases, that the
JA represents the government is an even more important factor; this can increase the
probability of success in several specific ways.

First, whereas parties may suspect a community mediator of being biased or ignorant
of the law, urban citizens generally "trust” or "believe" (xiangxin) the government to be
fair and just. Therefore, it is not uncommon to have cases where the parties do not accept



a solution offered by the community mediator but accept the exact same solution when it
is suggested by the JA. Second, many angered disputants really just want to "be heard,"
and after this happens, are far less concerned about the specifics of an agreement.
Knowing a government official is cognizant of and paid attention to their problem can
satisfy parties and greatly facilitate reaching an agreement. Thirdly, as many JAs explain,
they are more successful because many parties treat their solution as a government
decision that must be accepted. This seems truer of *736 cases where the parties do not
necessarily request the local judicial office's involvement but the community mediator
invites the JA, or the JA himself decides to get involved. Parties may even fear there will
be repercussions for not agreeing, or these threats may have been explicitly stated -- such
as in the labour cases described above.

One of the larger current debates among academics, MoJ officials and mediators
relating to people's mediation is over the appropriate role for JAs in this system. Some
argue that government officials should not be actually performing mediations, for this is
really "administrative mediation™ not "people's mediation." [FN73] Reasons for this range
from how JAS' participation threatens the "mass nature” or "self-governing character” of
people's mediation to the increased chance for coercion when mediations are done by
officials. Some justify mediations being done by JAs by stating they are somehow
qualitatively different than other officials, while others suggest that JAs are acting in the
capacity of a citizen when they do this work. Nonetheless, many still believe that the
2002 MoJ Provisions are wrong for instructing JAs to actually perform mediations
(Article 43). In fact, the MoJ has recently instructed JAs not to get involved in the actual
mediation work; however, they have encountered great resistance from JAs that believe
solving the conflict is the most important objective, and if they are best able to do this,
then they should continue to do so. [FN74] In truth, should JAs be forbidden from doing
such work, there is a real question of who is willing and able to mediate these conflicts
instead.

d. The Li Qin Mediation Workroom

The Jiangsu Street Office in Shanghai's Changning District has been experimenting
with new forms of organizing their "mediation web" for nearly a decade. The central
principle of these reforms is that of resource sharing, particularly that qualified,
experienced and effective mediators should not only be handling cases in their specific
district. The latest development in this effort is the creation of the Li Qin Mediation
Workroom instead of a street-level PMC.

In 2003 the Street Office signed a contract with Li Qin, a nationally famous mediator,
providing her with RMB120,000 to hire four other full-time employees
(RMB1,000/month) and cover operating expenses. [EN75] In return, the Workroom is
responsible for providing legal counselling and assistance, receiving and aiding residents
seeking to xinfang, leading and training (at *737 least twice per year) community
mediators and performing mediations. The contract stipulates that the Workroom will
mediate at least 40 per cent of all conflicts in the subdistrict with a minimum 95 per cent
success rate and at least 90 per cent of all difficult or knotty (yinan) disputes with a
success rate not below 80 per cent. The Workroom now also effectively reviews all
written agreements concluded by the community PMCs below it, ensuring that they set a
specific time and place for its implementation, state clearly the relationship between the



parties, are understandable to someone not familiar with the dispute and most importantly,
do not violate the law. After mediating 157 cases and writing 43 mediation agreements in
its first year, the Street Office increased the Workroom's annual funding to RMB150,000,
allowing Li Qin to hire another full-time employee and raise monthly salaries to
RMB1,300. [EN76] By spring 2005, the Workroom was handling 150 legal counselling,
mediation and xinfang cases every two months. Every street office in Shanghai has now
established a similar organisation. [EN77]

This type of arrangement has several advantages over the structure described above
that is being used in other cities. First, the mediators are more experienced,
knowledgeable and capable. Almost all mediators agree that mediation experience is the
most important determinant of one's ability, but most RC members (and mediators) lack
this and it is hard to obtain. Many RCs handle very few cases each year; moreover,
members' subcommittee assignments frequently change, as do the members themselves.
Workroom mediators ideally have mediation or legal experience when they are hired, and
if they do not, such experience is gained quickly by handling several cases each week.
From a resource sharing perspective, this model is preferable as it moves the good
mediators, such as Li Qin, from an RC that only mediates a few cases each year to a
position of doing mediations for residents of the subdistricts' 13 communities.

Workroom mediators are also more professional. Their clear, contractual
responsibilities, ambitious success targets and decent salaries motivate these *738
mediators to be active and conscientious in successfully solving all cases that are brought
before them. To not help those residents who approached the Workroom with a dispute or
to fail to help parties reach an agreement would put the Workroom mediators' salaries in
jeopardy, whereas RC mediators face no real repercussions for similar behaviour. Unlike
the judges and lawyers who are sometimes found to sit on street-level PMCs, Workroom
mediators are actually available to work during the day and cannot be "too busy" to
participate in a case.

Finally, this arrangement decreases the role of government officials in people’s
mediation. As there are full-time mediators at the street level and not just volunteers'
names listed on a sheet of paper, the JA is not required to actually participate in
mediating disputes. Instead, the JA of Jiangsu Lu focuses on providing training and
guidance to the mediators.

While the Workroom has received many visitors from around China interested in this
novel model, funding obstacles will limit its implementation in other areas. Few local
governments have the money to hire a handful of employees to perform these functions,
especially when the JA is already being paid to do this work. [FN78]

3. Horizontal Expansion

In addition to the vertical expansion of the "mediation web" described above, there
has also been a significant effort to cast the mediation net wider to catch more conflicts.
This horizontal expansion has two main components: first, constructing community and
street-level PMCs in areas where they *739 formally did not exist, and second, is to
create new forms of PMCs to mediate various sorts of conflicts that might not get
adequately covered by the community or street-level PMCs.

After declining annually since 1990, official statistics report that both the actual
number of PMCs and of people's mediators increased in 2003. The number of PMCs is



said to have risen above one million, which it fell below in 1995, and the number of
mediators surpassed eight million for the first time since 1999. [FN79] Some of this
increase is due to the establishment of new RCs (and thus PMCs) in newly constructed
neighbourhoods. Another source of this increase is simply formalizing the existing
mediation work of RCs and VCs by establishing and registering PMCs. Of course, the
40,000 PMCs constructed at the town and street levels as of 2003 also contribute to this
number. [FN80]

The establishment of entirely new forms of PMCs that has taken place in recent years
also raises the national numbers. Such entities are usually created to provide an effective
means of monitoring and controlling, as well as a convenient forum for mediating new
types of disputes. The speed at which Chinese society is changing and diversifying has
created several such areas and promises to continue to do so. To date, some areas in
which PMCs have been established include consumer associations, handicapped persons
federations, markets, economic development zones, real-estate development zones and
communities managed by wuye companies. [FN81] An interesting example of such
expansion comes from the Xuanwu District of Beijing, where the justice bureau has
adopted the slogan "where there are disputes, there is people's mediation” (nali you jiufen,
nali you renmin tiaojie). [FN82] In response, the local judicial office of the Taoranting
subdistrict established six PMCs at construction sites and one at a construction workers'
housing complex in May 2004. [FN83]

Construction work, which there is a remarkable amount of in many Chinese cities,
almost inevitably causes disputes between the construction company and both
surrounding residents and its own workers. The Taoranting construction PMCs, directed
by the JA, bring together government officials *740 as well as representatives of the
company and the workers as members. Simply creating this committee is significant, as
workers and officials know how to contact the company director in case of a labour
dispute -- when these people often become unreachable. This is one way that the PMCs
achieve their function of preventing the escalation of conflicts, as a few unpaid workers
who get ignored by the company could soon turn into a mass worker protest. The PMCs'
other major function is to prevent conflicts, which is done by making suggestions to the
construction company about reducing noise, removing debris, etc and ensuring its
adherence to the construction plan (such as hours of operation). Although these PMCs
have solved some salary disputes and one involving a pedestrian (allegedly) injured by
debris falling from a construction site, the JAs stress that this function is secondary to that
of preventing conflicts and their escalation. In fact, sometimes after the PMC discovers a
conflict exists, instead of mediating the conflict, it will transfer the dispute to a different
bureau for processing -- such as to the labour bureau for arbitration. [FN84] Contrarily,
mediation at a street-level PMC in Ningbo seems to be replacing arbitration by the labour
bureau as the primary method of solving disputes involving migrant workers because of
the less formal (less intimidating), cheaper (free) and faster process it provides. In the
first eleven months of 2005, the JA of this subdistrict and his assistant mediated 195
cases and recovered RMB2.6 million for migrant workers. [FN85]

In another example, the Beijing Justice Bureau approached an already existing
organization of volunteers involved in helping migrant workers about formally becoming
a PMC. Since its formation in 1999, Xiao Xiao Niao (Little Little Bird) had been aiding
migrant workers protect their rights and interests by helping them to recover overdue



wage payments, get compensation for work-related injuries and demand better working
conditions as well as by publicizing legal information. In 2004, the Xiao Xiao Niao PMC
was formed, which is the first entirely non-governmental organization of this sort to form
a PMC in China. [EN86] The Justice Bureau's desire to make Xiao Xiao Niao a PMC is
clearly consistent with the MoJ's and lower-level justice organs' bureaucratic interests of
expanding the scope and reach of people's mediation. [FN87] Xiao Xiao *741 Niao's
Director (and now the PMC's also) says that since they do not bother to complete all the
burdensome paperwork for the JA, the only significant impact of becoming a PMC has
been that employers -- who perceive the PMC as a "government organisation™ -- feel
greater pressure to negotiate some solution to the dispute. [FN88] In their first year as a
PMC, Xiao Xiao Niao reports mediating 314 cases, involving 2,169 migrant workers, and
recovering over RMB 15 million for them. [FN89] Alternatively, in the city of Yiwu in
Zhejiang Province, it was the city-level trade union (gonghui) itself which requested that
it be allowed to form a PMC so that the mediated agreements it brokered would have
greater legal weight in court, as per the 2002 Interpretation. [FN90]

Catering to a different constituency, a university in Zhejiang Province created a PMC
to deal with conflicts involving student problems and interests. The People's Mediation
article reporting this news cites two specific social phenomena that inspired this
development. The first is that the one-child policy has created a student body of "only
children” who are more selfish and lacking in communication skills than past students,
which increases the likelihood of inter-student disputes. The second is that the students
are often unsatisfied with the administration's provision of housing, bathing and dining
services, particularly as student enrolment increases. Further, the students could not
negotiate with the university as equals, but would often be treated unfairly in finding
solutions to these issues. Thus, the PMC -- comprised of nine law school students and
faculty members -- provides a forum for processing the above conflicts in a fair way.
[FN91]

The number of formal PMCs established by enterprises has also been increasing since
the 1989 Regulations (Article 15) provided a basis for their creation: by the end of 2001,
roughly 100,000 factory, mine and enterprise PMCs existed. [FN92] The city of
Dongwan, Guangdong even started experimenting with PMCs in foreign-invested
companies in 2001 and had established 78 by November 2004. [FN93] Enterprise PMCs
handle conflicts both between management and workers as well as amongst workers.

*742 4. Cooperation with the Police

Police stations in several cities have established "Joint Reception Rooms" staffed by
police as well as people's mediators to handle cases that the police would normally
mediate. This furthers both the MoJ's and MoPA's interests by greater utilising people's
mediation and decreasing the workload of the police. Encouraged by slogans such as
"bring all troubles to the police” (you kunnan zhao minjing) and perhaps waning respect
for PMCs, Chinese citizens come to the police with all sorts of problems. Officials in
Beijing and Shenzhen report that between 70 per cent and 80 per cent of matters brought
to local police stations either did not violate the Public Order Regulation (for instance,
marital disputes or an unhappy restaurant customer refusing to pay the bill), or did, but
did not constitute criminal offences (usually fights or damaged property) -- both of which
can be mediated. [FN94] Such mediations constituted 60 per cent of daily police work in



Kunming. [EN95] Police complain that mediation work detracts from the time they can
devote to more serious, criminal matters; yet, as this work is still of secondary importance
and so large in quantity, police are also unable to do the mediation work itself very well.

The first article of a 1987 Interpretation of the above Regulation outlining what cases
the police can mediate explicitly instructs the police to pass on cases that do constitute
disruptions to public order to the PMCs or courts. [FN96] Nonetheless, police officers,
like other officials, explain that making such a suggestion to parties would be viewed as
an unacceptable passing of the buck. Another impediment to this is that many fights or
disputes occur at night or on weekends when RC members (PMC mediators) are not
working.

The joint reception room operates by receiving all cases that can legally be mediated,
with the "public security disputes” (those violating the Public Order Regulation) being
mediated by police officers and other "civil disputes” by people's mediators. The head of
Beijing's Fengshan Police Station explains *743 that having the people's mediators in the
same physical room makes parties, who had sought out the police, more willing to accept
being transferred; if demanded by the parties, a police officer can even mediate along
with the people's mediators. [EN97] The joint reception rooms in Shenzhen's Luohu
District even have people's mediators on staff 24 hours a day.

The people's mediators in the police stations are also supposed to be of "higher
quality™ than community mediators, making parties more willing to have their case
handled by them. Sixteen of the 20 mediators working in the Xicheng District of Beijing
(two per police station) are retired police officers, judges or other cadres, and these
mediators earn monthly stipends of between RMB800 and RMB1,000. [FN98] In
Shenzhen's Luohu District, only one-fourth of the 60 mediators staffing the People's
Mediation Workrooms (joint reception rooms) had definite legal knowledge when hired,;
however, the district justice bureau in cooperation with the public security bureau
conduct a one-week training for the mediators that covers four topics (the process and
principles of mediation, ethics, public security, and relevant legal knowledge) and
concludes with a test -- which at least some have failed. Most of these mediators are not
retired, in fact several are in their early twenties, and receive a monthly salary of between
RMB1,100 and RMB1,200. [FN99]

Mediators in the police stations seem to mediate more cases than virtually all other
PMCs. The two mediators at the Fengshan Police Station handled 156 cases (solving 64,
providing legal counselling for 46 and passing along 46) in their first 14 months, while
the ten community PMCs in that subdistrict mediated a total of 300 cases in 2004.
[FN100] Of the 3,943 cases handled by all PMCs in Luohu District in 2004, 2,880 (73.0
per cent) were done in the police stations; in one subdistrict this statistic reached 97.4 per
cent, with only about a dozen mediations not being performed in police stations. [FN101]
These high numbers are also due to the fact that Shenzhen's RCs (and thus community
PMCs) generally serve full-time residents, leaving the extremely large migrant
population to the police. [FN102] Like the effect of Li Qin's Mediation Workroom in
Shanghai, making people's mediators available to parties "socializes" the dispute
resolution system (that is, decreases the role played by government officials). In Beijing,
plans to establish a joint reception room at *744 every police station in the city's eight
urban districts are already being implemented. [FN103] Mediations by the nine joint



reception rooms in Kunming had a success rate of 80 per cent in their first five months.

[EN104]

5. Cooperation with the Courts

Like the police, urban courts' interest in promoting people's mediation is to relieve
their own pressure in dealing with China's "litigation explosion."” The first method of
doing this is to make using PMCs more attractive, which is a major reason why the SPC
raised the status of mediated agreements. Another effort is to improve the "quality™ of
mediators, namely their legal knowledge and mediation ability, so they are better able to
solve cases -- meaning they will not wind up in court. [FN105] Judges are doing this by
lecturing on specific laws, discussing cases mediators failed to solve, encouraging
mediators to contact them with questions, going to the communities to mediate together
with mediators or inviting mediators to watch court cases. Other mediator training
activities are more directly aimed at reducing judges' workloads or meeting the courts'
needs, such as having people's mediators try to resolve court cases before a verdict is
issued and having them serve as jurors. [FN106] Urban courts are also encouraging
parties filing civil lawsuits to first try people's mediation. While it is increasingly
common for judges to make such a suggestion, they are not overwhelmingly successful
with parties, who have already come to the courthouse. In response, the Dongcheng
District of Beijing has established a Joint Reception Room that is staffed by police, court
and PMC representatives to match parties with the appropriate forum for dispute
resolution from the outset. [FN107]

The People's Mediation Window located inside the People's Court of Shanghai's
Changing District even further conveniences disputants. The court targets seven types of
cases as particularly suitable for people's mediation and encourages disputants of such
cases to try people's mediation at three times: when they are filing a lawsuit, after filing a
lawsuit but before the trial, and *745 even after the trial has begun. [FN108] To
encourage the use of mediation, those parties who have already paid the court fee and
then resolve their case through people's mediation receive half of that money back.
[FN109] If parties want (or the type of case necessitates) a directly enforceable court
mediation agreement to be issued instead of a people's mediation agreement though,
parties must file a lawsuit and pay the court fees. From its inception in June 2003 through
May 2005, the Window has mediated 705 cases (about 30 cases per month). Of these,
628 (89.1 per cent) were successfully mediated, of which 103 cases involved parties that
had not yet filed lawsuits, 586 cases were transferred before the trial and 16 after the trial
had begun.

The Court's funding of the Window allows it to provide mediators with superior legal
knowledge. Two retired civil court judges work as mediators full-time and receive a
monthly salary of RMB1,400. The Window also serves a training function: each month,
several street-level mediators, each paid RMB700, mediate cases together with the retired
judges and receive training from the two civil court judges that oversee the Window.
[FN110] The civil court judges also work to improve the quality of people's mediation
throughout the district by visiting each street-level Xinfang Representation Center every
week to teach about the law and discuss cases the mediators are processing. Examining
every written people's mediation agreement produced in the district (in 2004, there were
over 2,000) to ensure it does not violate the law or have other serious flaws is another



responsibility of the judges. As they frequently find problems, such as failing to clearly
state the parties' relationship or forfeiting the rights of a third party without his
permission, the judges' performance of this function is quite valuable, but time-
consuming. [FN111]

The cost alone of hiring full-time mediators and dedicating two judges solely to this
work would prevent most urban courts from replicating the Window model as it operates
in Changning. However, Deng Jiangsheng, Director of Grassroots Work in the Beijing
Justice Bureau, revealed that the *746 city's courts objection to putting people's mediators
in the courts in 2003 was one of principle: the courts feared such an arrangement would
obstruct citizens' right to litigate. Since then, however, mediators have been allowed into
the Chaoyang District Court and similar plans are being discussed in all districts of
Beijing. [FN112] Deng attributes this change in position to the courts' feeling
overburdened by ever-growing caseloads as well as instructions from the SPC to help
with the training of people's mediators. [FN113] It seems likely that this trend will spread
to other cities as their dockets also become increasingly overwhelming.

6. Bringing Mediation and Xinfang Together

The joint reception room format is also being used to pair mediation services with
receiving citizens seeking to xinfang in the 13 United Judicial Xinfang Centers (Sifa
Xinfang Liandong Zhongxin) in Tongxiang, Zhejiang Province and the Li Qin Mediation
Workroom (and it's equivalent in Shanghai's other subdistricts). [FN114] Again, the
belief is that mediators can often solve many of the issues about which residents seek to
xinfang -- increasing the role for mediators in society, "socialising" dispute resolution
and reducing the workload of local officials. [FN115] For those cases that mediators
cannot solve, they are to play a "representative” role in the xinfang process, making it
more convenient for both residents and officials. First, they help the resident to write-up
the complaint, ensuring it is clearly stated, and then deliver it to the appropriate bureau or
official. When the answer is returned, the representative (mediator) can then spend time
explaining the reasoning behind it -- reducing the likelihood that the resident will
shangfang. Li Qin says that this arrangement also solves the "three difficulties” (san nan)
of dealing with officials in the xinfang system: (1) their words are hard/ugly to hear (hua
nanting); (2) their faces are hard/ugly to look at (lian nankan); and (3) their doors are hard
to enter (men nanjin). Thus, in addition to ensuring that the complaint is processed, this
system aims to do this in a way that will not further anger the resident, but make him
content with the result. Several street offices in the Xuanwu District of Beijing have
already begun to consider creating such an organization.

*747 Part IV: Conclusion

The declining role and influence of the community PMCs and their "granny cadres,"
[FN116] residents' increasing use of litigation and the continued production of legally
questionable agreements through legally questionable tactics caused some Chinese legal
scholars to recommend entirely abolishing people’'s mediation in the 1990s. This article
has presented some of the steps taken, reforms made and ways in which the institution
has adapted to better, or at least continue to pursue its goals in recent years. How should
one evaluate these changes though? What are their implications?



The urban people's mediation system is becoming far less monochromatic: street-
level, courthouse, police station and other PMCs have diversified this institution formerly
comprised almost exclusively of community PMCs. The process of "legalisation™ and
promoting "mediation based on law" has also continued to alter the nature of people’s
mediation. Increasingly, PMCs' work is regulated, the principles and procedural rules of
mediation are respected, mediators' legal knowledge is deepened, written agreements are
produced and mediation work is overseen by JAs. Mediation agreements based on law
are gradually replacing simple compromises between the parties that were prevalent early
in the reform era. [FN117] Legal arguments, instead of those based on Party ideology,
morality or policy, are being used to persuade parties to accept the mediated solution.
Similarly, people's mediation is not selling itself as an "informal™ alternative to court, but
rather is emphasising its formality and similarity to court -- for instance, that it uses a
regulated procedure and that agreements are based on law and recognised by the court.
PMCs now define their comparative advantages over court as convenience, speed and
cost. [EN118] Of course, the degree of legalisation and formality varies greatly across
PMCs; however, in general, the new types of PMCs (at the street level or in police
stations and courthouses) measure higher in terms of both.

The reforms to the urban people's mediation system mentioned in this article have
revitalised the institution in many ways and better equipped it to pursue its goals. The
expansion of the PMC web, both vertically with the more systematic use of informants
and horizontally into areas where disputes are common, improve its ability to learn of,
monitor and solve conflicts, and do so earlier. Community mediators still do, however,
face obstacles in being *748 as "all knowing" as their Maoist predecessors and an
effective mechanism for promoting stability. Relationships between residents and RCs
continue to weaken, as does citizens' belief that any and all information should be made
known to the RC. Regulation and training efforts to curb coercive mediation have made
mediators more cautious of conducting zhudong tiaojie, instead passively waiting for
parties to seek them out.

Expansion and the creation of new PMCs have contributed to an increase in the
number of cases handled by PMCs overall: this number not only stopped declining but
increased from 3.14 million in 2002 to 4.49 million in 2003 and up to six million in 2004.
[EN119] Legalisation and formalisation are also making parties more willing to bring
disputes to PMCs, especially complex ones, and helps to ensure better processing of
those conflicts. For instance, of the four million cases handled by PMCs between January
and September 2004,480,000 involved either a legal person or social organisation as a
party. A regulated mediation procedure and the formation of agreements based on law
protects parties against arbitrary solutions or compromises (luan tiaojie). Issuance of the
Interpretation has also encouraged mediators to draft more written agreements, of which
70 per cent were reportedly implemented and again, 87 per cent of those brought before
the courts were upheld in 2004. [FN120]

The MoJ consistently reports a national mediation success rate of around 95 per cent.
Again, while that figure's precise meaning is unclear, it does appear that the vast majority
of parties who voluntarily agree to mediation will have their case settled. Although some
community PMCs might be of limited effectiveness, the top level of the web, be it the
JAs or the professional mediators in Shanghai, seem able to use their greater legal
knowledge and mediation skills, as well as perceived status as officials (in the case of the



JAs), to resolve most disputes. In a dispute between two market vendors where the
plaintiff ("applicant™) did not accept the solution offered by the market's own PMC, he
was willing to accept practically any resolution offered by the retired judge of the police
station PMC, who he "believed" or "trusted"” (xiangxin). It was precisely the formality of
the PMC -- that is, its being housed in a government organ (the police station) -- that
assured the party it was fair and accept its solution. [FN121] These new forms of more
legalised, more formal PMCs with the closest ties to the government are most responsible
for the increases in cases handled by PMCs in many urban districts. The high number of
cases handled by these PMCs also helps to relieve pressure on the police, labour
arbitrators, judges and other officials in those places.

*749 Despite the aforementioned advances though, significant obstacles still do exist
to revitalising people's mediation in the manner envisioned by the MoJ. For instance,
despite efforts to increase mediators' understanding of the law, familiarity with its content
and how to apply it remains minimal for the vast majority of mediators. [FN122] Urban
mediators still handle cases outside the scope of people's mediation, act coercively and
produce poor, even illegal agreements: nearly one in seven mediated agreements brought
before the courts is not upheld -- just according to official statistics. At present, a
disproportionately high number of mediated cases involve elderly parties; however, it
seems unlikely that the younger, less litigation-averse generation will grow to prefer
having the RC settle their problems as their parents and grandparents do. If legalisation
and formalisation do not continue to convince younger, wealthier, more educated Chinese
to use people's mediation, the relevance of community PMCs will only decrease over
time. The lack of motivation amongst community mediators can also be expected to
resurface and persist if they continue to receive no financial reward for their work. These
are just some of the challenges facing the system.

It must be acknowledged that while this paper assessed some of the important ways
that people's mediation has evolved in recent years, it only presents part of the picture.
First, other institutional changes with important implications for people’'s mediation are
occurring. For instance, the recognisable, often unpaid granny cadres are being replaced
on the RCs by younger, better-educated and more "professional™ people who live outside
the community in which they work. Which of these people make a more effective
mediator? Second, truly understanding the effect of reforms, nature of mediation and
problems facing mediation requires not just looking at the institutional level. Individual
cases, mediators and mediations must be examined to discover exactly how "mediation
based on law" is being conducted, how a JA mediates differently than a granny cadre or
more professional RC member and whether training activities actually change the
outcomes of mediations. Thus, this study is just a small step down the road towards
understanding the present state of people's mediation in urban China.

As a result of the "second revitalisation” of people's mediation, debates are no longer
about the abolishment of this institution, but how to further improve it. In fact, several
significant steps have already been taken in this direction: most notable is the Standing
Committee of Qinghai Province's People's Congress issuance of China's first local
Regulation (tiaoli) governing people's mediation in October 2005. The 41 articles of this
document *750 increase legalization by making more specific rules in many of the areas
covered by the 2002 MoJ Provisions. Most significant is the definition of funding
obligations for each level of government, with county and township governments made



responsible for ensuring that financially troubled village and community PMCs have
operating funds and can pay mediators. [FN123] It therefore seems quite clear that in
coming years, the legalisation of people's mediation will continue, with its legal standing
increasing, mediators' legal knowledge improving and regulation and standardisation of
the PMCs heightening. New forms of PMCs and the range of areas in which they operate
can also be expected to continue expanding. It is only the speed at which all this will
occur, the specific forms it will take and its level of success that remain to be seen.
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