Liman Public Interest Workshop

Equality, Punishment, and Incarceration

Spring 2010 Syllabus 

Mondays, 6:10-7:30pm, room 124*
Sarah Russell, Director, Liman Public Interest Program

Hope Metcalf, Director, National Litigation Project
Judith Resnik, Arthur Liman Professor of Law

Student Conveners:
Travis Crum, Aaron Littman, Megan Quattlebaum, Matthew Smith


The Workshop will focus on the intersection between equality norms and incarceration, as we explore the constraints on state authority to deprive individuals of their liberty, the disparity among demographic groups incarcerated within the United States, and the high rates of incarceration in the United States.

Participants in last fall’s Workshop mapped some of the issues; this spring our focus will be on interventions aiming to reduce rates of incarceration, alter patterns of detention, and improve conditions of confinement.  Many of our topics for this spring Workshop were suggested by fall participants.  In addition, as was suggested by our fall participants, we will explore comparisons across states as well as across countries.  
  The nineteenth century witnesses the radical invention of the “penitentiary,” and some hope that the twenty-first will be the era in which radical reconsideration of that practice will result in “abolition.”  Others seek to explore how new technologies could accomplish surveillance at less cost to the persons so detained and to the state.  Others want to explore reforms, such as how to function as persons, citizens, parents, and workers, while incarcerated.  Workshop participants will discuss papers and projects, and in some sessions, we will be joined by advocates and scholars in law or other social sciences. 


This Workshop is closely intertwined with the Thirteenth Annual Liman Colloquium, to be held March 4 and 5, that will address the explosion of the numbers of supermax facilities and the increasing use of segregation; the impact of gender in classification, supervision, and searches in prison; the roles of the courts, Congress, and law schools in issues of incarceration; the causes and effects of over-incarceration; and policies of decarceration.  Participants include Muneer Ahmad (Yale Law School); James Austin (JFA Institute); Lois Bloom (Magistrate Judge, U.S. District Court, Eastern District of New York); Kathy Boudin (Columbia University); Lynn Branham (St. Louis University School of Law); Stephen Bright (Southern Center for Human Rights; Yale Law School); Kim Buchanan (USC Gould School of Law); Brett Dignam (Yale Law School); Sharon Dolovich (UCLA School of Law; Georgetown University Law Center); Jeffrey Fagan (Columbia Law School; Yale Law School); David Fathi (ACLU National Prison Project); James Forman (Georgetown University Law Center); Nancy Gertner (Judge, U.S. District Court, District of Massachusetts); Craig Haney (UC Santa Cruz); Martin Horn (John Jay College of Criminal Justice); Glenn Loury (Brown University); Tracey Meares (Yale Law School); Brenda Murray (Chief Administrative Law Judge, Securities and Exchange Commission); Judith Resnik (Yale Law School); Alice Ristroph (Seton Hall University School of Law); Margo Schlanger (University of Michigan Law School); Dora B. Schriro (Commissioner, NYC Department of Correction); Reva Siegel (Yale Law School); Brenda Smith (Washington College of Law, American University); Kate Stith (Yale Law School); Jeremy Travis (John Jay College of Criminal Justice). 

Workshop participants are expected to attend those Colloquium sessions as well as the bi-weekly workshop meetings during the semester.  Participants from the fall Workshop, Imprisoned, are encouraged to continue their participation, and new students are welcome. 


*Note: the schedule after the first three sessions is tentative – we will likely have to meet on some Tuesdays to avoid conflicts with law school events.  

Readings and participation:  


Readings for the first session and all future sessions are available on the Liman Public Interest Workshop’s “Yale Inside” site.  If you have problems accessing the materials, please contact Sarah Eiseman at sarah.eiseman@yale.edu.   

Requirements to get credit (one unit, credit/fail):  

(1) Absent special arrangements made with one of the teachers, registered students are to do the readings for and to attend all sessions.  Students who miss more than two sessions will not receive credit.  Auditing is possible, if specifically arranged with the teachers, who need to learn about the special circumstances making it appropriate.  Students who are regular participants in the Green Haven Prison Project should speak with the instructors if special arrangements are needed.   

(2) Students should plan to participate in class discussion.  For one of the workshop sessions, each class member must post by ten a.m. on the Monday of a class meeting a 1-2 page reflection that includes responses to the readings and questions or themes for discussion.  In addition, for two of the other classes, each student should post by ten a.m. on the Monday of a class meeting either several questions or themes for discussion or a short response (i.e., one paragraph).  The purpose of these requirements are to encourage you to begin our conversations before class, to think about the relationship among readings, and to help develop topics for class discussion.  We also welcome volunteers to help lead and organize discussions, for example by identifying readings, speakers, and issues to be addressed. 

(3) Attendance at the Liman Colloquium.  Absent special arrangements, the workshop also assumes attendance at the Liman Colloquium, to be held at the Law School from 4:00 pm on Thursday March 4 through early evening and on Friday from 8:30 am to 5:15 pm.

(5) Extra credit.  In addition, we will give extra credit(s) to students (again with specific arrangements) who want to do additional research.  The amount of credit (SAW etc.) available depends on the nature and scope of the proposed project.  
Notes about the syllabus: 


We have provided an outline that includes room for the group to identify topics of interest as well as guests to join us.  We sketch below the kinds of issues and readings; weekly assignments will be posted on the Inside page.  Contact information for the teachers and student conveners is listed on the last page of this syllabus.

Week 1: January 25 
Race, Incarceration, and Democracy (SR) 

In this opening session, we will explore the connections between race, incarceration, and political systems.  To help frame our discussion, we will examine the Ninth Circuit’s recent decision in Farrakhan v. Gregoire, which held that Washington State’s felon disenfranchisement law violated the Voting Rights Act because it had a racially discriminatory impact.  We will also look at efforts to re-enfranchise convicted persons through amendments to state legislation, constitutions, and clemency rules (i.e., recent examples from Florida’s clemency reforms and Rhode Island’s constitutional amendment).  As you read these materials, consider the basis for Farrakhan and whether it could /should affect the voting rights of persons convicted in other states.  What range of non-court based reforms are possible?  What political alignments are necessary to bring about these reforms?  What are the advantages and disadvantages to litigation?  What are the sources of racial disparities in voter disenfranchisement?  Where should the focus be for reform?  
	Conveners:
	Hope Metcalf, Director, National Litigation Project
Sarah Russell, Director, Liman Public Interest Program

Judith Resnik, Arthur Liman Professor of Law
Travis Crum, Yale Law School ‘11

Aaron Littman, Yale College ’10 

Trevor Stutz, Yale Law School ’12


	Readings:
	Jason DeParle, The American Prison Nightmare, The New York Review of Books (April 12, 2007) (excerpt)
Abby Goodnough, In a Break From the Past, Florida Will Let Felons Vote, N.Y. Times (Apr. 6, 2007)

Florida Rules of Executive Clemency (skim)

Daniel Schleifer, Unlocking the Vote: Activitists and Disenfranchised Former Felons Restore Voting Rights in Rhode Island, The Nation (Dec. 5, 2006) 

Rhode Island Amendment to Constitution (question 2)
The Sentencing Project, Expanding the Vote

    State Felony Disenfranchisement Reform, 1997-2008 (excerpt)
Farrakhan v. Gregoire, 2010 WL 10969 (9th Cir. Jan. 5, 2010) 

	Optional Reading:
	Glenn Loury, Race, Incarceration, and American Values (excerpt)


Week 2: February 8
The Prison as Workplace: Work During and After 



Incarceration 
In this session, we will explore the connection between work and incarceration.  How does the concept of work fit into contemporary prison policies?  What is the history of work in prisons?  What are the policies regarding work, wages and worker protections in prisons?  How does the state-prisoner relationship fit into the employer-employee paradigm?  Should work by prisoners be a part of imprisonment, and if so, how?  Does work hold the promise of rehabilitation and reentry?  What barriers to employment do the formerly incarcerated face and what are effective public policy responses?  
	Conveners:
	Hope Metcalf, Director, National Litigation Project, Yale Law School
Megan Quattlebaum, Yale Law School 2010

	Required Readings: 
	· Robert P. Weiss, “Repatriating” Low-Wage Work:  The Political Economy of Prison Labor Reprivatization in the Postindustrial United States, Criminology, Volume 39, Issue 2 (2006) (optional) (excerpts)
· Stephen Garvey, Freeing Prisoners’ Labor, 50 Stan. L. Rev. 339 (1998) (excerpted)
· Noah D. Zatz, Working at the Boundaries of Markets:  Prison Labor and the Economic Dimension of Employment Relationships, 61 Vand. L. Rev. 857 (2008) (excerpted)
· Urban Institute, Employment Dimensions of Reentry: Understanding the Nexus between Prisoner Reentry and Work, available at http://www.caction.org/rrt/articles/BUSHWAY-EMPLOYMENT%20DIMENSIONS.pdf 
· Dora Schriro, Getting Ready:  How Arizona Has Created a “Parallel Universe” for Inmates, Nat’l Inst. Justice J. No. 263 (June 2009), available at http://www.ncjrs.gov/pdffiles1/nij/226871.pdf
· Community Services Administration of the City of New Haven, Why “Ban the Box?”: How Increasing Employment Opportunities Reduces Recidivism Rates (2 pages).


Week 3: February 22
Parents in Prison  

In this session, we will look at the impact of incarceration on families.  We will begin by examining the demographics – what are the disparate impacts on families and communities based on race, ethnicity, and gender?  We will also examine the range of policies relating to family contact and relationships in different facilities – both in the United States and internationally.  Policies include rules relating to mail, email, and phone access (including the costs imposed on communication); visits with family members at the facility and away from it; furloughs, conjugal visits, and care for newborn or young children by inmates.   

Convenors: Chesa Boudin, Yale Law School 2011

March 4-5:
Imprisoned: The Thirteenth Annual Liman Colloquium  
Draft Colloquium schedule is attached.  Attendance at the Colloquium is required for Workshop participants, absent arrangements with Workshop teachers.  Please register online at www.law.yale.edu/liman.  Each student will prepare a 1-2 page response to the Colloquium.  

Week 4:  Thursday, March 25
The Political Economy of Prisons

One way to understand the present state of incarceration—and the prospects for reform—is to examine the complex interrelation between different social, political and economic actors.  How are prisons funded and sustained?  What are the interest groups for and against prison expansion?  How do race, geography and poverty contribute to those forces?  How do those same forces align (or not) with respect to conditions of confinement?  Have reformers been able to capitalize on shifting alliances and budgetary constraints?  What opportunities for pressure and reform do you see?  What potential risks or fissures?  We will discuss these questions particularly in light of lessons learned at the Liman Colloquium.

Convenors: Travis Crum, Yale Law School 2011


        Aaron Littman, Yale College 2010

Readings:  

· Gregory Hooks, Clayton Mosher, Thomas Rotolo, and Linda Lobao, "The Prison Industry: Carceral Expansion and Employment in US Counties, 1969-1994," Social Science Quarterly, Volume 85, Number 1 (2004), pp. 37-57. 
· Dan Izenberg, “High Court Prohibits Privately Run Prison,” The Jerusalem Post, November 20, 2009. 

· Eric Lotke and Peter Wagner, “Prisoners of the Census: Electoral and Financial Consequences of Counting Prisoners Where They Go, Not Where They Come From,” Pace Law Review, Volume 24 (2003), pp. 587-607. 
· Joe Matthews, “Prison Guards Union Shows Its Softer Side,” The Los Angeles Times, March 24, 2007.

· Christian Parenti, Lockdown America, Verso (2000), Chapter 11, “Big Bucks From The Big House: The Prison Industrial Complex and Beyond,” pp. 211-244.

· Timeline, available at http://www.realcostofprisons.org/materials/timeline.pdf 

Week 5:  Monday, April 5
Regulating Prisons: State and Federal Executive Decisionmaking about Conditions of Confinement 

Most of our discussions have focused on the role of the courts and litigators in prison reform.  What role does the Executive branch (state or federal) play in prison regulation?  How are the Executive’s decisions subject to oversight—legislative, judicial or otherwise?  How do general principles of administrative law translate to the prison-rulemaking context?  Is there different role for the Executive—not merely as jailor, but also as rights-enforcer?  What avenues exist for reform through the DOJ Civil Rights Division or other comparative state administrative bodies?  How does the U.S. structure compare to other systems regarding monitoring and enforcement of the treatment of prisoners? 

	Conveners:
	Giovanna Shay, Assistant Professor of Law, Western New England 

    College of Law

Hope Metcalf, Director, National Litigation Project, Yale Law School

Travis Crum, Yale Law School 2011

Matthew Smith, Yale Law School 2012

	Readings:
	Giovanna Shay, Ad Law Incarcerated, Berkeley J. of Crim. L. (forthcoming 2010) 

Karen E. Holt, When Officials Clash:  Implementation of the Civil Rights of Institutionalized Persons Act (1998) (excerpted)




Week 6:  Monday, April 26

To Be Determined
Ideas suggested by students include:
· Religion in Prisons:  Coercion or Salvation?

· Grassroots Organizing and Legislative Reforms:  Repealing the Rockefeller Drug Laws in New York State 

· Technology and Incarceration

· Beyond Prison:  Restorative Justice as Alternative to Incarceration

Convenors: Megan Quattlebaum, Yale Law School 2010


        Matthew Smith, Yale Law School 2012
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