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Executive Summary
More than half of all multilateral disarmament treaties currently in force prohibit member
states from “assist[ing], encourag[ing], or induc[ing]” another party in its pursuit or use of the
prohibited weapon. This report examines this provision across five major disarmament treaties
and arrives at three key findings:
(1)
The provision is deliberately ambiguous. There is no common definition of “assist,
encourage, or induce.” The international community has deliberately and actively preserved the
provision’s ambiguity. The evidence for this conclusion is found in the following:
•
Text: The assistance provisions of the five weapons ban treaties were written over
a span of forty years, and yet they have rarely been altered. The few modifications that
have been made have generally not clarified its meaning.
•
Travaux Préparatoires: Discussion of the assistance provision rarely appears. One
issue that has received sustained attention is the impact of the assistance provision on
interoperability between signatory and non-signatory states. But in an effort to
accommodate the national security needs of states parties, the drafters of recent treaties
have generally narrowed, rather than expanded, the reach of the assistance provision.
•
State Practice: An analysis of a cross-section of various countries’ implementing
legislation demonstrates that states’ implementing statutes have rarely clarified the
meaning of the assistance provision. Moreover, there has been little state-driven effort to
chastise member states for stretching or even violating the assistance provision’s terms.
(2)
The enforcement mechanisms are weak. There are few mechanisms for enforcement
embedded in the text of these treaties, and those that do exist have been weakened by member
states’ right to unilateral withdrawal. Moreover, the international community has proven
reluctant to enforce the assistance provision through extra-treaty sanctions. This suggests a tacit
acceptance of the current approach toward interpreting and applying the provision.
(3)

There are both benefits and drawbacks to ambiguity.
•
Ambiguity allows states latitude. The ambiguity in the provision gives states wide
latitude, lowering the cost of joining the treaties that contain it. In addition, states are able
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to contract around the assistance provision—for example, a signatory state may engage in
joint military operations with a non-signatory.
•
The United States has taken advantage of the provision’s ambiguity. In the United
States, the provision has been interpreted differently in different contexts. When
considering a bill to expand nuclear assistance to India, Congress applied a narrow
understanding of the provision. Conversely, when faced with opposition to the passage of
the Chemical Weapons Convention, advocates of the bill painted the provision as broad
and powerful.
•
There are drawbacks to ambiguity. The ambiguity in the provision enables states
to circumvent the purpose of the treaties.
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This report examines the meaning of the phrase “assist, encourage, or induce” in the
context of modern weapons-ban treaties. More than half of all multilateral disarmament treaties
currently in force prohibit member states from “assist[ing], encourag[ing], or induc[ing]”
another party in its pursuit or use of the prohibited weapon.2 Yet despite the prevalence of these
assistance provisions,3 there is no common definition of “assist, encourage, or induce” in the
context of the multilateral disarmament treaty.4 This report concludes that this is deliberate. It
argues that the international community has actively preserved the provision’s ambiguity.
The discussion surveys five major weapons ban treaties5: the 1968 Nuclear NonProliferation Treaty (NPT)6; the 1972 Biological Weapons Convention7; the 1993 Chemical
Weapons Convention (CWC)8; the 1997 Mine Ban Treaty9; and the 2008 Convention on Cluster
Munitions.10 It analyzes the text, travaux préparatoires, domestic legislative history, and state
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According to the United Nations Disarmament Treaties Database, there are 22 multilateral disarmament treaties
currently in force. Eleven of these treaties contain an assistance provision. UNITED NATIONS OFFICE FOR
DISARMAMENT AFFAIRS, DISARMAMENT TREATIES DATABASE, http://disarmament.un.org/treaties/ (last visited Oct.
20, 2012) [hereinafter DISARMAMENT TREATIES DATABASE].
3
This memorandum uses the term “assistance provision” interchangeably with “assist, encourage, or induce.”
4
The meaning of “assistance” is not well-defined in international law. However, Article 16 of the Draft Articles on
Responsibility of States for Intentionally Wrongful Acts may offer some guidance. It provides that “[a] state which
aids or assists another State in the commission of an internationally wrongful act by the latter is internationally
responsible for doing so if: (a) That State does so with knowledge of the circumstances of the internationally
wrongful act; and (b) The act would be internationally wrongful if committed by that state.” Int’l L. Comm’n,
Draft Articles on Responsibility of States for Internationally Wrongful Acts, art. 16, in Report of the International
Law Commission on the Work of Its Fifty-third Session, U.N. GAOR, 56th Sess., Supp. No. 10, at 47, U.N. Doc.
A/56/10 (2001).
5
This report examines the five category-specific weapons ban treaties that are global, currently in force, and
contain an assistance provision. The United Nations lists twenty-four multilateral disarmament treaties in its
database of disarmament treaties. DISARMAMENT TREATIES DATABASE, supra note 2. Only twenty-two of these
treaties are currently in force. Of those treaties, only twelve contain an assistance provision. Five of those eleven
treaties are regional treaties. Of the remaining seven treaties, only five govern a specific and entire category of
weapon—nuclear weapons, biological weapons, chemical weapons, anti-personnel mines, and cluster munitions.
The remaining two treaties prohibit certain environmental modification techniques, Convention on the Prohibition
of Military or Any Other Hostile Use of Environmental Modification Techniques, May 18, 1977, 31 U.S.T. 333,
1108 U.N.T.S. 151, and the placement of nuclear weapon on the sea-bed floor. Treaty on the Prohibition of the
Emplacement of Nuclear Weapons and Other Weapons of Mass Destruction on the Seabed and the Ocean Floor
and in the Subsoil Thereof (Seabed Convention), Feb. 11, 1971, 23 U.S.T. 701, 955 U.N.T.S. 115.
6
Treaty on the Non-Proliferation of Nuclear Weapons, July 1, 1968, 21 U.S.T. 483, 729 U.N.T.S. 161 [hereinafter
Non-Proliferation Treaty]. This memorandum will also refer to this treaty as the Non-Proliferation Treaty or the
NPT.
7
Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological)
and Toxin Weapons and on their Destruction, Apr. 10, 1972, 26 U.S.T. 583, 1015 U.N.T.S. 163 [hereinafter
Biological Weapons Convention]. This memorandum will also refer to this treaty as the Biological Weapons
Convention or the BWC.
8
Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and
on Their Destruction, Jan. 13, 1993, S. Treaty Doc. No. 103-21, 1974 U.N.T.S. 45 [hereinafter Chemical Weapons
Convention]. This memorandum will also refer to this treaty as the Chemical Weapons Convention or the CWC.
9
Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on
their Destruction, Sept. 18, 1997, 2056 U.N.T.S. 211 [hereinafter Mine Ban Treaty]. This memorandum will also
refer to this treaty as the Mine Ban Treaty.
10
Convention on Cluster Munitions, Dec. 3, 2008, 48 I.L.M. 357 [hereinafter Cluster Munitions Convention]. This
memorandum will also refer to this treaty as the Cluster Munitions Convention.
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practice for each treaty.11 It then considers mechanisms for enforcing each assistance provision,
as well as the policy implications of preserving a vague conception of the provision’s scope.
The assistance provisions of these five weapons ban treaties were written over a span of
forty years. The drafters had time to observe the impact of the previous treaties and to make
adjustments accordingly. And yet the assistance provision has rarely been altered. Moreover,
the few modifications that have been sustained have generally expanded the reach of the
provision rather than clarified its meaning.12 This suggests that the international community has
been reluctant to lend a specific meaning to the words “assist, encourage, or induce.”
The travaux préparatoires of these five treaties support this conclusion. The travaux of
the earlier weapons ban treaties contain only limited discussion of meaning or scope of the
provision.13 Only more recently, as powerful states have declined to embrace new disarmament
agreements,14 have drafters of weapons ban treaties directly addressed the scope of the
assistance provision.15 But even these discussions have been largely confined to the question of
interoperability between signatory and non-signatory states.16 And in an effort to accommodate
the national security needs of party states, the drafters of these later treaties have generally
narrowed, rather than expanded, the reach of the assistance provision.17
Examples of state practice further support the conclusion that the “assist, encourage, or
induce” provision is deliberately under-defined. Analysis of a cross-section of implementing
11

The 1969 Vienna Convention on the Law of Treaties divides sources that may be used for the purpose of treaty
interpretation into two categories. Article 31 describes the first category, which consists of primary sources,
including the treaty text, preamble, and annexes, as well as any subsequent agreements between the parties. This
‘primary source’ category also provides that “there should be taken into account, together with the context . . .
[a]ny subsequent practice in the application of the treaty which establishes the agreement of the parties regarding
its interpretation.” Vienna Convention on the Law of Treaties, art. 31, May 23, 1969, 1155 U.N.T.S. 330
[hereinafter Vienna Convention]. Under Article 32, when primary sources fail to clarify the meaning of any
particular treaty provision, the Convention provides, “[r]ecourse may be had to supplementary means of
interpretation, including the preparatory work of the treaty and the circumstances of its conclusion.” This Article
establishes the basis for relying on travaux préparatoires as a valid method of treaty interpretation. Id. art. 32.
Although the United States has not ratified the Vienna Convention, it views many of the Convention’s provisions
as codifications of customary international law on the law of treaties. Vienna Convention on the Law of Treaties,
U.S. DEP’T OF STATE, http://www.state.gov/s/l/treaty/faqs/70139.htm (last visited Oct. 25, 2012). Indeed, domestic
law supports the practice of relying on the Vienna Convention’s categories for treaty interpretation. The Supreme
Court has explicitly stated that “The practice of treaty signatories counts as evidence of the treaty’s proper
interpretation, since their conduct generally evinces their understanding of the agreement they signed.” United
States v. Stuart, 489 U.S. 353, 369 (1989). And in a 2006 Senate Foreign Relations Committee report, the
committee engaged with questions regarding the proper interpretation of a disarmament treaty’s assistance
provision by examining the text of the treaty, “its negotiating history,” and “the practice of the parties.” S. REP. NO.
109-288, at 86 (2006).
12
A comparison between the first assistance provision, opened for signature in 1968, and the most recent assistance
provision, opened for signature in 2008, reveals three major changes. The Cluster Munitions Convention assistance
provision (a) governs all prohibits acts rather than just the manufacturing or acquiring of a prohibited weapon; (b)
broadens its application to apply to individuals as well as states; and (c) adds a new an article governing
interoperability between signatory and non-signatory states. Compare Nuclear Non-Proliferation Treaty, supra
note 6, art. 1, with Cluster Munitions Convention, supra note 10, arts. 1, 21.
13
See infra Subsection I(A)(1), Subsection I(B)(1), Subsection I(C)(1), and Subsection I(D)(1).
14
The United States has not ratified the two most recent non-regional, multilateral disarmament treaties: the Mine
Ban Treaty, supra note 9, and the Cluster Munitions Convention, supra note 10. For a list of states parties to these
treaties, see DISARMAMENT TREATIES DATABASE, supra note 2.
15
See infra Section I(E)(1).
16
See infra Section I(E)(1).
17
See infra Section I(E)(1).
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legislation demonstrates that states’ implementing statutes have rarely clarified the meaning of
the assistance provision. This suggests a more global desire to preserve the phrase’s current
ambiguity. Moreover, there has been little state-driven effort to chastise member states for
stretching or even violating the terms of the assistance provision.
The treaties’ legislative histories reveal that the United States has also accepted and even
exploited the ambiguity of each treaty’s assistance provision. The phrase “assist, encourage, or
induce” has been repeatedly tailored to fit various needs. When considering a bill to expand
nuclear assistance to India, for example, the legislature applied only a narrow understanding of
the United States’ obligations under the NPT assistance provision.18 But when faced with
opposition to the passage of the CWC, senators supporting the bill painted that treaty’s
assistance provision as exceedingly broad and powerful.19
The benefit of this vagueness is that it strikes a rare balance in international law: it
allows states to impose some cost on non-signatory states while still fulfilling their national
security needs. States have generally been granted wide latitude in interpreting and applying the
assistance provision language. This flexibility has allowed states to ratify weapons ban treaties
even when a crucial military ally is not a signatory. Preventing states from contracting around
this assistance provision may have a chilling effect on the passage of weapons ban treaties more
broadly. The drawback of this approach is that a thinly drawn assistance provision enables
states to stretch or even break its boundaries without incurring international condemnation. The
provision can serve as an escape hatch for disaffected members. Member states may
circumvent the central purpose of the treaty by exploiting the ambiguity of the phrase “assist,
encourage, or induce.”
This memorandum proceeds in three parts. Part I examines the treaty text, travaux
préparatoires, legislative history, and examples of state practice of the Nuclear NonProliferation Treaty, the Biological Weapons Convention, the Chemical Weapons Convention,
the Mine Ban Treaty, and the Cluster Munitions Convention. Part II examines the internal and
external enforcement mechanisms of these treaties. Finally, Part III considers the benefits and
drawbacks of maintaining a deliberately vague definition of the assistance provision.
I.

FIVE WEAPONS BAN TREATIES

A.

The Nuclear Non-Proliferation Treaty
Article I of the Nuclear Non-Proliferation Treaty provides:
Each nuclear-weapon State Party to the Treaty20 undertakes not to transfer to any
recipient whatsoever nuclear weapons or other nuclear explosive devices or
control over such weapons or explosive devices directly, or indirectly; and not in

18

See infra Section I(A)(3).
See infra Section I(C)(2).
20
The Nuclear Non-Proliferation Treaty divides nations into two categories: nuclear weapons states, encompassing
all states that “manufactured and exploded a nuclear weapon or other nuclear explosive device prior to January 1,
1967,” and non-nuclear weapons states, commonly understood to include both those states that had not acquired a
nuclear weapon by the 1967 deadline and those states that have not ratified the treaty. Non-Proliferation Treaty,
supra note 6, arts. 1-3; Steven G. Stransky, The Nuclear Nonproliferation Treaty and Pakistan: Interpreting
Nuclear Security Assistance Prohibitions, 23 FLA. J. INT’L L. 1, 16-17 (2011).
19
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any way to assist, encourage, or induce any non-nuclear-weapon State to
manufacture or otherwise acquire nuclear weapons or other nuclear explosive
devices, or control over such weapons or explosive devices.21
Article II commits non-nuclear weapons state parties to the treaty to not “seek or receive
any assistance in the manufacture of nuclear weapons or other nuclear explosive devices.”22
Article III § 2 commits state parties to “undertake[] not to provide . . . equipment or material
especially designed or prepared for the processing, use or production of special fissionable
material, to any non-nuclear-weapon State for peaceful purposes, unless the source or special
fissionable material shall be subject to the safeguards required by this Article.”23
This treaty marks the first appearance of the weapons ban assistance provision.24 But the
treaty itself provides no definition or clarification of the meaning of the phrase “assist,
encourage, or induce” in either Article I or the related assistance provisions in Articles II and
III. The treaty leaves large swaths of state behavior unregulated. For example, nothing in the
treaty prohibits a non-nuclear weapon state from assisting another state in manufacturing
nuclear weapons, nor does it prohibit a nuclear weapon state from receiving such assistance.
Moreover, the NPT assistance provisions place restrictions on only state action, not on the
action of individuals.
To shed light on the meaning of the assistance provisions, this report turns first to the
travaux préparatoires, then to the domestic ratification process and state practice. Together,
these sources reveal that there was no common understanding of this first assistance provision at
the time of drafting, and that states have subsequently applied a fairly narrow interpretation of
the provision’s scope. They also reveal that the international community has repeatedly failed to
respond to outright violations of the Article I assistance provision.
1.

Travaux Préparatoires

Though the 1968 Nuclear Non-Proliferation Treaty marked the first appearance of the
phrase “assist, encourage, or induce” in the weapons-ban context, this assistance provision
received only “limited attention” during treaty negotiations.25 Most of the work defining the
scope of the assistance provision was left for states to complete after ratification. The limited
travaux sources that do exist, however, suggest the drafters’ failed to arrive at a common
understanding of the meaning of the Articles I and II assistance prohibitions.
The origins of the assistance provision can be traced back to Cold-War efforts to
reconcile competing NPT drafts drawn up by the United States and the Soviet Union.26 The
United States’ August 17, 1965 draft prohibited a nuclear weapon state from “assist[ing]” any
non-nuclear weapon state “in the manufacture of nuclear weapons.”27 In contrast, the Soviet
Union draft, submitted a few weeks later, contained a broader prohibition, forbidding states
21

Non-Proliferation Treaty, supra note 6, art. 1.
Id. art. 2
23
Id. art. 3(2).
24
This report defines the weapons ban assistance provision as a disarmament treaty provision requiring the party
state not “assist, encourage, or induce” another state or individual to engage in certain prohibited acts.
25
Stransky, supra note 20, at 30.
26
Stransky, supra note 20, at 30.
27
Id. (quoting U.S. ARMS CONTROL AND DISARMAMENT AGENCY, INTERNATIONAL NEGOTIATIONS ON THE TREATY
ON THE NONPROLIFERATION OF NUCLEAR WEAPONS 133-34 (1969) [hereinafter NEGOTIATIONS].
22
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from providing assistance with “preparations for the manufacture” of nuclear weapons,”
including the transmission of “manufacturing . . . information or documentation.”28 It is unclear
how many causal steps in the nuclear weapons manufacturing process that the phrase
“preparations for the manufacture” was intended to encompass.
A third amended draft, submitted by the United States in March of 1966, attempted to
accommodate the Soviet Union’s more expansive conception of the assistance provision. This
new draft prohibited a nuclear weapon state from providing a non-nuclear weapon state with
“(a) assistance in the manufacture of nuclear weapons, in preparation for such manufacture . . .;
or (b) encouragement or inducement to manufacture . . . nuclear weapons.”29
By the time the treaty was opened for signature, however, the Soviet-sponsored
prohibition on assistance with “preparations for the manufacture” had been dropped from
Article I. In light of the earlier drafts, the words “induce” and “encourage” may have been
viewed as an acceptable stand-in for the vaguer and potentially farther-reaching phrase
“preparations for the manufacture.” They may have been intended to expand the scope of the
provision beyond direct assistance, but not so far as to reach the vast expanse of causal steps
that may constitute assistance with “preparations for the manufacture” of nuclear weapons. On
the other hand, they may instead have been seen as sufficiently broad enough to encompass
“preparations for manufacture,” in which case the proposed subsection (a) would be redundant.
Without a written record, it is impossible to know for certain.
These attempts to untangle the drafters’ unstated intent provide some additional insight
into the meaning of the assistance provision. But the travaux as a whole demonstrate the state
parties’ established only a limited understanding of the scope of the NPT at the time of
ratification. For example, the text of the treaty itself fails to prohibit a non-nuclear weapon state
from providing nuclear assistance, and a nuclear weapons state from receiving it. Yet in the
months before the treaty was ratified, both the United States and the Soviet Union—the two key
states in the negotiation process—signaled an intention for the treaty to govern these activities.
The United States representative to the Eighteen Nation Drafting Committee30 stated on
February 27, 1968 that “it seems clear that a non-nuclear-weapon State which accepts the
treaty’s restrictions on itself would have no reason to assist another country not accepting the
same restrictions to gain advantage from this fact.”31 And if a non-nuclear state were to attempt
to provide assistance to a state that was not party to the treaty, “the presumption would
immediately arise that these acts had the purpose of developing nuclear weapons for itself, in
violation of the treaty.”32 The Soviet Union representative, speaking on the same day, made a
similar statement. “If a non-nuclear weapon State party to the treaty were to assist another non28

Id. (quoting NEGOTIATIONS, supra note 27, at 136) (emphasis added).
Id. (quoting NEGOTIATIONS, supra note 27, at 140). For an explanation of the reconciliation of these drafts, see
id. at 30-32. The addition of the verbs “encourage” and “induce,” absent from both nations’ prior drafts, may have
been inspired by an effort to adhere more closely to the language of the 1963 Limited Nuclear Test Ban Treaty,
which prohibits any party from “causing, encouraging, or in any way participating in” a nuclear weapons test.
Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space, and Under Water, art. 1(2), Aug. 5,
1963, 14 U.S.T. 1313, 480 U.N.T.S. 43.
30
The Eighteen Nation Drafting Committee consisted of five NATO members, five WTO members, and eight
neutral and non-aligned countries. It met periodically in Geneva between 1962 and 1969. THOMAS BERNAUER, THE
CHEMISTRY OF REGIME FORMATION: EXPLAINING INTERNATIONAL COOPERATION FOR A COMPREHENSIVE BAN ON
CHEMICAL WEAPONS 24 (1993).
31
MASON WILLRICH, NON-PROLIFERATION TREATY: FRAMEWORK FOR NUCLEAR ARMS CONTROL 96 (1969)
(quoting Statement by United States Representative to ENDC, Feb. 27, 1968, ENDC/PV. 370, at 27-28).
32
Id. at 97 (quoting Statement by United States Representative to ENDC, Feb. 27, 1968, ENDC/PV. 370, at 27-28).
29
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nuclear-weapon State to manufacture, produce, or acquire nuclear weapons,” he testified, “such
a case . . . would be regarded as a violation of the treaty.”33 Five months later, however, when
the treaty was opened for signature, the treaty language remained unaltered. This discrepancy
between the superpowers’ clear intent regarding the provision and the ambiguity of the final text
of treaty underscores the extent to which the scope of this first assistance provision remained
undefined.
2.

United States Ratification and Implementation

The NPT was received in the Senate in on July 9, 1968.34 While President Johnson
pushed for the treaty to move quickly through the legislative body, the Soviet invasion of
Czechoslovakia in August ultimately dampened domestic support for ratification.35 The Senate
did not give its advice and consent until March of 1969, after President Nixon had taken
office.36 Because of this delay, the Senate Foreign Relations Committee reported the treaty out
of committee twice: once in 1968, and again in 1969.
In its 1968 report, the Committee quoted Secretary of State Rusk’s testimony that “the
treaty deals only with what is prohibited, not with what is permitted.”37 Secretary Rusk implied
that any activity not explicitly banned by these articles was allowed. He then proceeded to lay
out the ways in which the United States may continue to provide assistance to its allies,
including providing consultations and planning with allies on nuclear defense, as well as
arrangements for deployment of nuclear weapons within allied territory.38 The assistance
provision would not, the committee report summarized, “inhibit the United States from meeting
its responsibilities under existing nuclear weapons arrangements within the Western alliance,
from deploying its nuclear forces around the world, or from transferring nuclear weapons or
control over them in a war situation.”39
The 1969 committee report reiterated that the assistance provisions in Articles I and II
would not prohibit the United States from fulfilling its defense obligations. This second report
cited the Chairman of the Joint Chiefs of Staff’s testimony that the treaty does not “disrupt any
existing defense alliances in which the United States is pledged to assist in protecting the
political independence and territorial integrity of other nations.”40 In its commentary, the
Committee emphasized that it “also wishe[d] to make the record unmistakably clear that the
treaty in no way affects the right of the United States to enter into agreements to station nuclear
weapons under U.S. control on the soil of an ally.”41

33

Id. (quoting Statement by Soviet Union Representative to ENDC, Feb. 27, 1968, ENDC/PV. 370, at 28).
See Thomas: Treaties, LIBRARY OF CONGRESS, http://thomas.loc.gov/home/thomas.php (entry for Treaty no. 9024) (last visited Oct. 23, 2012).
35
EXECUTIVE SESSIONS OF THE SENATE FOREIGN RELATIONS COMMITTEE, HISTORICAL SERIES, S. PRT. NO. 111-23,
at 255 (1968), available at http://www.fas.org/irp/congress/2010_rpt/sfrc-v20.pdf.
36
Id.
37
S. REP. NO. 90-9, at 3 (1968).
38
Id.
39
S. REP. NO. 90-9, at 3 (1968).
40
S. REP. NO. 91-1, at 16 (1969).
41
Id. at 16.
34
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Collectively, these reports demonstrate that the Senate had been repeatedly assured that
the assistance provision did not intrude on the United States’ national security needs.42 This
position contradicted the broader understanding of the NPT conveyed during the negotiation
process. The United States likely tailored its interpretation of the NPT to meet the requirements
of these different audiences. On the global stage, it made sense for the United States to advocate
for a broad and far-reaching treaty. But in front of Congress, the most pressing matter was likely
easing the senators’ national security concerns. This marked the Senate’s first occasion to
consider the meaning of “assist, encourage, or induce” in the disarmament treaty context. It had
been asked to interpret an assistance provision that—notwithstanding the broad understandings
suggested by the United States and the Soviet Union during negotiation—was vaguely worded;
the NPT travaux offered little further clarification. This allowed the government wide latitude in
how it would interpret this first assistance provision. These early committee reports signaled the
United States intended to pursue a narrow understanding of the Articles I and II assistance
obligations.
3.

State Practice

States have widely ignored the NPT assistance provisions. Four “non-nuclear” states—
India, Pakistan, North Korea, and Israel—currently possess nuclear capabilities.43 South Africa
successfully developed a bomb before relinquishing its nuclear program.44 Iran is widely
believed to be in the process of developing a nuclear weapons program, although the evidence is
inconclusive.45 And many other countries have pursued a nuclear weapons program at some
point, including Argentina, Brazil, Egypt, Iraq, Japan, Libya, Sweden, and South Korea.46 Iran,
if it is pursuing a nuclear weapons program in violation of the NPT, joins Libya, North Korea
and Iraq as some of the few countries that have pursued a nuclear weapons program while a

42

The treaty did not explicitly require implementing legislation. However, the Nuclear Non-Proliferation Act of
1978, which tightened the criteria for nuclear cooperation, employs language that closely mirrors the NPT. Nuclear
Non-Proliferation Act of 1978, 42 U.S.C. § 2153b(a)(5) (2006). The legislative history of this bill, however, does
not contain any further discussion of the meaning of the assistance provision language.
43
Hans M. Kristensen, Status of World Nuclear Forces, FED’N OF AM. SCIENTISTS (2012),
http://www.fas.org/programs/ssp/nukes/nuclearweapons/nukestatus.html.
44
Angela Kane, High Rep. for Disarmament Affairs, United Nations, Remarks at the 2012 World Conference
Against Atomic and Hydrogen Bombs: Public Participation in Disarmament 1 (Aug. 9, 2012),
http://www.un.org/disarmament/HomePage/HR/docs/2012/2012-08-09-HR_Nagasaki_A+H_Bomb_rally.pdf.
45
PAUL K. KERR, CONG. RESEARCH SERV., RL34544, IRAN’S NUCLEAR PROGRAM: STATUS 31-33 (2012).
46
For a discussion of Argentina, Brazil, Iraq, Sweden, and South Korea’s nuclear programs, see MARY BETH
NITIKIN, PAUL K. KERR & STEVEN A. HILDRETH, CONG. RESEARCH SERV., RL31559, PROLIFERATION CONTROL
REGIMES: BACKGROUND AND STATUS 8 (2010). For a discussion of Egypt’s nuclear weapons program, see James
Martin Ctr. for Nonproliferation Studies at the Monterey Inst. of Int’l Studies, Country Profiles: Egypt, NUCLEAR
THREAT INITIATIVE, http://www.nti.org/country-profiles/egypt/ [hereinafter James Martin Ctr., Egypt] (last visited
Nov. 2, 2012). For a discussion of Japan’s nuclear weapon program, see James Martin Ctr. for Nonproliferation
Studies at the Monterey Inst. of Int’l Studies, Country Profiles: Japan, NUCLEAR THREAT INITIATIVE,
http://www.nti.org/country-profiles/japan/ [hereinafter James Martin Ctr., Japan] (last visited Nov. 2, 2012). For a
discussion of Libya’s nuclear weapons program, see James Martin Ctr. for Nonproliferation Studies at the
Monterey Inst. of Int’l Studies, Country Profiles: Libya, NUCLEAR THREAT INITIATIVE, http://www.nti.org/countryprofiles/libya/ (last visited Nov. 2, 2012).
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party to the treaty.47 As non signatories, countries such as India, Pakistan, North Korea, and
Israel did not technically transgress the terms of the NPT.
However, any nuclear states that assisted these programs did so in violation of Article
48
I. The precise nature of the foreign assistance these countries received is unclear; the programs
were cloaked in secrecy. Moreover, the treaty does not prohibit an individual from providing
nuclear assistance to a non-nuclear state, further complicating the calculation.49 A party to the
NPT may distance itself from the terms of the assistance provision by casting a state agent who
provides nuclear assistance to a foreign country as a rogue actor, operating without the
endorsement of the state.
Given the ambiguity surrounding the assistance provision, it is difficult to classify aid as
either permissible or impermissible under the terms of Article I. There is no definitive
understanding of what acts actually constitute a violation of the NPT. As a result, this report
instead looks to examples of nuclear states providing “sensitive nuclear assistance,” defined in a
recent study as “state-sponsored transfer of key materials and technologies necessary for the
construction of nuclear weapons arsenal to a nonnuclear weapon state.”50 This definition is
closely aligned with the NPT prohibition against assisting nonnuclear states “to manufacture or
otherwise acquire nuclear weapons or other nuclear explosive devices.”51 Acts that meet this
47

India, Pakistan, and Israel have not joined the NPT. Status of the Treaty on the Non-Proliferation of Nuclear
Weapons, UNITED NATIONS OFFICE FOR DISARMAMENT AFFAIRS, http://disarmament.un.org/treaties/t/npt (last
visited Oct. 21, 2012). South Africa joined the NPT only after it had relinquished its nuclear weapons program.
See NITIKIN, KERR & HILDRETH, supra note 45, at 8. Although North Korea’s status as a state party to the NPT has
been contested, see discussion infra Part II(B), it very likely engaged in developing nuclear weapons while a party
to the treaty. In 2002, the Bush administration declared North Korea to be in “material breach” of its obligations.
MARY BETH NIKITIN, CONG. RESEARCH SERV., RL34256, NORTH KOREA’S NUCLEAR WEAPONS: TECHNICAL
ISSUES 2 (2012). Iraq joined the NPT in 1969, but pursued an illicit nuclear weapons program into the early 1990s.
James Martin Ctr. for Nonproliferation Studies at the Monterey Inst. of Int’l Studies, Country Profiles: Iraq,
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Studies at the Monterey Inst. of Int’l Studies, Country Profiles: Libya, NUCLEAR THREAT INITIATIVE,
http://www.nti.org/country-profiles/libya/ (last visited Nov. 2, 2012). Argentina pursued its nuclear weapons
program before it joined the NPT. James Martin Ctr. for Nonproliferation Studies at the Monterey Inst. of Int’l
Studies, Country Profiles: Argentina, NUCLEAR THREAT INITIATIVE, http://www.nti.org/country-profiles/argentina/
(last visited Nov. 2, 2012). Brazil pursued its nuclear weapons program before it joined the NPT. James Martin Ctr.
for Nonproliferation Studies at the Monterey Inst. of Int’l Studies, Country Profiles: Brazil, NUCLEAR THREAT
INITIATIVE, http://www.nti.org/country-profiles/brazil/ (last visited Nov. 2, 2012). Sweden pursued its nuclear
weapons program before it joined the NPT. Thomas B. Johansson, Sweden’s Abortive Nuclear Weapons Project,
BULL. ATOMIC SCIENTISTS, March 1986, at 31, 31-33. South Korea pursued its nuclear weapons program before it
joined the NPT. James Martin Ctr. for Nonproliferation Studies at the Monterey Inst. of Int’l Studies, Country
Profiles: South Korea, NUCLEAR THREAT INITIATIVE, http://www.nti.org/country-profiles/south-korea/ (last visited
Nov. 2, 2012). Egypt pursued its nuclear weapons program before it joined the NPT. James Martin Ctr., Egypt,
supra note 46. Japan pursued its nuclear weapons program before it joined the NPT. James Martin Ctr., Japan,
supra note 46.
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standard would likely be found to constitute a violation of the NPT assistance provision. And in
lieu of an articulated understanding of what constitutes prohibited assistance, a survey of
knowledge and material necessary for constructing nuclear weapons offers a second-best
method of analysis.
Kroenig’s 2010 study determined that acts meeting this definition include “the
international transfer of nuclear weapon designs, weapons-grade fissile material, and sensitive
nuclear-fuel cycle facilities to nonnuclear weapon states, and excludes everything else.”52 The
study then surveys all nuclear transfers from 1951 to 2000,53 and finds seven historical
examples of nuclear states providing sensitive nuclear assistance to nonnuclear states after the
signing of the NPT.54 France offered plutonium reprocessing assistance to Japan in 1971, to
Pakistan in 1974, to Taiwan in 1975, and Egypt in 1980.55 China provided plutonium
reprocessing aid to Pakistan in 1974 and to Algeria in 1986,56 and it also offered uranium
enrichment aid and nuclear weapon designs to Iran in 1984.57 And more recently, reports
emerged in 2006 that China had sold unsafeguarded ring magnets, which can be used in
centrifuges to enrich uranium, to Pakistan.58 China is also reported to have provided missile
technology and blueprints for a small nuclear weapon to Pakistan.59
States have also exploited the space left ungoverned by the narrow scope of the NPT
assistance provision. Most recently, a 2006 statute modified the terms of the Atomic Energy Act
of 1954 to exempt India from some of its terms.60 The statute set the stage for nuclear
cooperation agreement, enacted two years later, eliminating many of the restrictions the United
States had placed on India for its pursuit of a nuclear weapons program, and reversing a 30-year
moratorium on transfers of nuclear fuel and reactors from the United States to India.61 In the
months leading up to the 2006 vote, the obligations imposed by Article I took center stage in the
negotiations. And collectively, these preparatory documents stand as the most cogent and
explicit articulation to date of the U.S. government’s understanding of the scope of the NPT
assistance provision.
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The United States-India Nuclear Cooperation Act was reported out of the Senate
Committee on Foreign Relations in 2006. During committee hearings, members of the
Committee repeatedly asked whether providing uranium to India for peaceful purposes, thereby
freeing up the entirety of India’s domestic uranium supply for military purposes, violated
Article I of the NPT. The State Department argued that such assistance would not transgress the
United States’ treaty obligations. In a letter quoted at length by the committee, two State
Department representatives wrote,
As previously noted, nothing in the NPT, its negotiating history, or the practice
of the parties supports the notion that fuel supply to safeguarded reactors for
peaceful purposes could be construed as ‘assisting in the manufacture of nuclear
weapons’ for purposes of Article I. Nuclear material and equipment exported by
the U.S. would not be involved in any stage of the process of manufacturing
nuclear weapons.62
The Senate Committee on Foreign Relations stated in its report that, while it
“accept[ed]” the historical veracity of the administration’s assertion that other states had
previously provided nuclear fuel assistance to India without being accused of violating the
NPT,63 it did not accept the position that fuel donations for peaceful purposes would never
constitute a violation of the treaty. “If it should become evident that U.S. civil nuclear
commerce with India is indirectly assisting India’s nuclear weapons program by freeing up
uranium for nuclear weapons purposes that would otherwise have been devoted to civil
pursuits,” warned the Committee, “then it would be incumbent upon the United States, under
the NPT, to cease those contributing elements of its civil nuclear commerce with India.”64
The bill likewise forced the House to clarify its views on the obligations imposed by the
NPT assistance provision. The House Committee on International Relations expressed in its
report on the proposed legislation that the “overriding purpose” of the NPT is to prevent nuclear
proliferation.65 As a result, the treaty’s Article IV articulation of states’ right to research,
produce, and use nuclear energy “for peaceful purposes without discrimination” is necessarily
subjugated to the broader prohibitions imposed by Articles I-III.66 The Committee further
recognized that, “because the processes of enriching uranium or separating plutonium for
peaceful or military purposes are essentially identical, they inherently pose an enhanced risk of
proliferation.”67 The Committee stopped short, however, of finding that the bill violated the
treaty. Instead, it articulated the obligations imposed by the NPT assistance provision as
follows: “The U.S. cannot recognize a claim by any non-nuclear country of a right to develop
or possess a complete nuclear fuel cycle if that country has not provided convincing evidence
that its nuclear activities are fully safeguarded from contributing to a nuclear weapons
capability.”68 The “assistance” calculation is divorced from the original dual-category scheme
of distinguishing between nuclear states and non-nuclear states. It becomes instead contingent
upon whether the assistance provided is for peaceful or non-peaceful purposes. This constitutes
62
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a fairly significant reinterpretation of the assistance provision, demonstrating just how
disjointed the Senate’s understanding of the NPT assistance provision was at the time of this
bill’s passage.
The text of the final bill reflects a narrow interpretation of the NPT assistance provision.
The bill states: “Pursuant to the obligations of the United States under Article I of the NPT,
nothing in this title constitutes authority to carry out any civil nuclear cooperation between the
United States and a country that is not a nuclear weapon State Party to the NPT that would in
any way assist, encourage, or induce that country to manufacture or otherwise acquire nuclear
weapons or nuclear explosive devices.”69 Under this view, the assistance provision extends only
to prohibit assistance with the “manufactur[ing]” or “acqui[sition]” of nuclear weapons, and no
further. India’s status as a non-nuclear state is not a factor in the calculation of the NPT
obligations.
Nevertheless, the government’s efforts to ensure the United States would not violate
NPT assistance provision by opening up nuclear trade with India persisted. When Congress
finally lifted many restrictions on the transfer of nuclear material to India in 2008, it explicitly
provided that “[n]othing in this chapter constitutes authority for any action in violation of an
obligation of the United States under the NPT.”70 The 2008 bill also directed the president to
certify to Congress that the bill “is consistent with the obligation of the United States under the
Treaty on the Non-Proliferation of Nuclear Weapons . . . not in any way to assist, encourage, or
induce India to manufacture or otherwise acquire nuclear weapons or other nuclear explosive
devices.”71 President Bush then stated for the public record that United States did not consider
the provision of nuclear material to India as a violation of the NPT assistance provision.72 When
confronted with the need to interpret the obligations imposed by the assistance provision, the
United States took advantage of the phrase’s ambiguity. It applied only the most constricted
understanding of its terms.
B.

The Biological Weapons Convention

The Biological Weapons Convention was opened for signature on April 10, 1972, and
entered into force on March 26, 1975. Article III of the Convention provides:
Each State Party to this Convention undertakes not to transfer to any recipient
whatsoever, directly or indirectly, and not in any way to assist, encourage, or
induce any State, group of States or international organizations to manufacture or
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otherwise acquire any of the agents, toxins, weapons, equipment or means of
delivery specified in article I of the Convention.73
The BWC assistance provision preserves the narrow scope of prohibited activities
articulated by the NPT. It governs only assistance, encouragement, or inducement of with the
manufacturing and acquisition of biological weapons. However, it broadens out the categories
of recipients subject to the treaty’s terms. Whereas the NPT prohibited assistance only to other
states, the BWC prohibits assistance to states, groups of states, and international organizations.
Yet despite this alteration to the provision’s language, the travaux, domestic ratification, and
examples of state practice offer only limited insight into the provision’s intended meaning.
1.

Travaux Préparatoires

Following its success with the widely ratified Nuclear Non-Proliferation Treaty, the
Eighteen Member Disarmament Committee turned its attention to the problem of biological
weapons. The treaty was negotiated over a period of just four years, from 1969 to 1972.74 This
smooth negotiation process was due in part to states’ decreasing reliance on biological weapons
in warfare.75 But it was also a result of the treaty’s weak enforcement and verification regime.76
Biological weapons, by definition, contain components that are both ubiquitous and naturally
occurring.77 This makes it extremely difficult to distinguish between peaceful and non-peaceful
applications of biological components.78 States likely viewed BWC ratification as a relatively
low-cost commitment.
This low-stakes view may help explain the absence of any meaningful discussion of the
scope of the assistance provision, despite the fact that its language underwent fairly serious
revision over the course of negotiations. When England submitted a draft biological weapons
convention to the committee on August 18, 1970, the language of its assistance provision
tracked the NPT fairly closely. Article II provided that parties to the convention not “assist in or
permit the production or acquisition of” biological weapons and equipment to facilitate the use
of biological weapons.79 It also prohibited party states from assisting others with “research
aimed at production” of biological weapons.80
A second draft, submitted by a collection of communist states on March 30, 1971,
expanded the range of activities covered by this provision. This amended draft prohibited
assistance with any “action contrary to the provisions of this Convention.”81 Despite this fairly
considerable change, the statement by the Soviet representative that accompanied the draft did
73
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not include any explanation of the motivation driving this revision.82 By the time a third draft
convention had been submitted—this time by a collection of communist nations and by the
United States—the assistance provision’s scope had been contracted to that of its NPT
counterpart. This third draft applied its terms to only the “manufacture or . . . acqui[sition]” of
biological weapons,83 rather than to “any action contrary to the provisions in this convention.”
This constricted language was enshrined in the final text of the treaty.84
But perhaps the most notable aspect of the travaux is their silence on the topic of the
assistance provision. The Soviet representative to the Conference on the Committee of
Disarmament submitted a lengthy explanation of the changes incorporated into this third draft
convention, along with reasons for making these changes. Yet this clarifying statement fails
even to refer to the alterations made to the Article III assistance provision.85 The seven review
conferences convened after the BWC’s entry into force have likewise failed to clarify the
bounds of the assistance provision in any meaningful way.86
The only hint at the reasons driving the abandonment of a more broadly applicable
assistance provision is an oblique reference embedded in the U.S. representative’s statement on
the language of the third draft: “As a result of the biological and toxin weapons convention, all
parties would cease to possess or manufacture weapons. It should therefore be clearly in the
interest of all parties that the non-proliferation provisions be as precise and effective as
possible.”87 The United States may have pushed for a more constricted range of activities
governed by the BWC assistance provision in an effort to sacrifice breadth for clarity. The
United States may have calculated that two clearly enumerated prohibitions—assisting with the
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manufacturing and assisting with the acquisition—were more likely to be enforced than a vague
ban on “all actions” contrary to the treaty.88
2.

United States Ratification and Implementation

The United States announced on November 25, 1969, that it had unilaterally renounced
the use of all biological weapons in wartime and that it would destroy any remaining biological
weapons stockpiles.89 Yet although the duties imposed by the Biological Weapons Convention
were entirely consistent with the United States’ articulated position, the treaty still took nearly
three years to ratify. This delay was due in part to the United States’ failure to ratify the 1925
Geneva Protocol, which served as a direct predecessor to the BWC.90 There was concern in the
Senate that the Protocol would prohibit the military from relying on herbicides and riot control
agents.91 As a result, much of the Senate discussion of the BWC revolved around the national
security implications of both the Geneva Protocol and the Biological Weapons Convention.92
The scope of the Article III assistance provision received little attention throughout the course
of the Senate Foreign Relations Committee hearings.93
The language of the legislation implementing the treaty, the Biological Weapons AntiTerrorism Act of 1989,94 closely tracks the BWC Article III assistance provision.95 The text of
the bill thus provides little additional insight into the government’s conception of the bill’s
assistance provision. But the bill’s legislative history emphasizes the applicability of the
assistance provision to parties other than states, specifically to domestic companies and to
individual citizens. Whereas the travaux and legislative history of the NPT addressed the
assistance provision in fairly broad and state-driven terms, by the time the BWC implementing
legislation was considered, Congress was ready to apply the assistance provision to the private
sector and the individual U.S. citizen.
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The Senate Judiciary Committee Report, for example, lists “authoriz[ing] the
punishment of those who attempt to help foreign nations acquire” biological weapons among
the bill’s central aims.96 There is currently no “comprehensive law that forbids Americans from
helping foreign nations acquire biological weapons,”97 the report continues, and the proposed
Act is “intended to close th[is] dangerous loophole[].”98 The report then refers to the specific
problem that the “U.S. and other western companies may have aided the efforts of a number of
third world countries to develop chemical weapons” as a reason to support the bill’s passage.99
Yet despite this effort to define the scope of the assistance provision’s applicability, the
legislative history of both the BWC and the Biological Weapons Anti-Terrorism Act fail to
clarify its meaning. On the eve of the collapse of the Soviet Union, the United States had not yet
clarified its understanding of the phrase “assist, encourage, or induce.”
3.

State Practice

The BWC contains no mechanisms for enforcement or verification of compliance with
its provisions.100 Nor does it bind the population of a state party to the treaty. However, Article
IV mandates that each party “take any necessary measures to prohibit and prevent” the use and
spread of biological weapons.101 The international community has generally understood this to
mean that states parties must establish implementing legislation criminalizing the acts
prohibited in the treaty.102
Despite this consensus, however, many domestic statutes implementing the treaty fail to
contain an assistance provision. They criminalize only direct involvement with biological
weapons, not the provision of aid to a state or individual seeking to acquire or use the prohibited
weapon. Australia’s 1976 Act implementing the BWC, for example, provides only that “[i]t is
unlawful to develop, produce, stockpile, or otherwise acquire or retain” the prohibited
weapon.103 England’s 1974 Biological Weapons Act, although not explicitly acknowledged as
legislation implementing the BWC, criminalizes only the development, stockpiling, production,
acquisition, or retaining of biological agents or toxins.104 Spain’s Penal Code likewise fails to
criminalize the provision of assistance with biological weapons.105 Like the United States, these
states have deliberately shied away from defining the scope of the BWC assistance provision.
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(Austl.),
(Eng.),
3

(C.P.),

C.

The Chemical Weapons Convention

Article I of the Chemical Weapons Convention provides that “[e]ach State Party to this
Convention undertakes never under any circumstances . . . to assist, encourage or induce, in any
way, anyone to engage in any activity prohibited to a State Party under this Convention.”106
This assistance provision departs from previous provisions in two major ways. First, it expands
the scope of prohibited activity. The NPT and the BWC prohibit a state from providing or
receiving assistance with the “manufactur[ing]” or “acqui[sition]” of a prohibited weapon,107
whereas the CWC provides more broadly that state parties must not “assist, encourage or
induce, in any way, anyone to engage in any activity prohibited to a State Party under this
Convention.”108
Second, like the BWC, the CWC abandons the state-driven framework of the NPT,
broadening the reach of the provision to apply to any individual engaged in prohibited activity.
The effect of this modification is that the CWC assistance provision has the potential to reach a
much broader range of state action.109 Nonetheless, although the CWC assistance provision
modifies the language of the NPT—and created a new blueprint for weapons ban treaties to
follow—the text of the treaty still fails to significantly clarify the meaning of “assist, encourage,
or induce.” 110
Secondary sources, on the other hand, do offer substantial insight into the drafters’
vision for the provision. The CWC travaux préparatoires suggest that the CWC drafters
intended the provision to reach only direct assistance, rather than indirect acts. The domestic
legislative history serves as an instructive illustration of the political advantages of maintaining
a flexible understanding of the provision. And examples of state practice highlight the lack of
incentive to clarify preemptively the assistance provision’s terms.
1.

Travaux Préparatoires

Following the conclusion of NPT negotiations in 1968, the Eighteen Nation
Disarmament Committee turned its attention to the question of biological and chemical
weapons. Plans to fuse prohibitions on both weapons into one treaty were tabled when it
became clear, “in part” or “among other reasons,” that chemical weapons would be far more
difficult to eliminate as a tool of warfare than biological weapons.111 Biological weapons had
106
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been rarely deployed in warfare on a significant scale.112 Chemical weapons, on the other hand,
had been employed in both World War I and World War II, and the United States and the Soviet
Union had both amassed extensive chemical weapons caches during the Cold War.113 As a
result, the Biological Weapons Convention entered into force in March 1975.114 But the
Chemical Weapons Convention would not enter into force for another twenty-two years.115
Efforts to obtain international consensus on the chemical weapons question proceeded
slowly, and draft conventions were submitted over the course of many years.116 On March 28,
1972, a group of communist nations submitted a draft that prohibited assistance to “any State,
group of States or international organizations to manufacture or otherwise acquire” chemical
agents or weapons.117 This language echoed the text of the BWC assistance provision. Ten years
later, a draft version submitted by the U.S.S.R. reflected a broadened view of the scope of the
assistance provision. This 1982 draft is aligned more closely with the final version of the treaty,
requiring that “[e]ach State Party to the Convention undertakes . . . [n]ot to assist anyone, or to
encourage or induce anyone, directly or indirectly, to engage in activities prohibited by the
Convention.”118 This draft marks an early—possibly the first—appearance of the use of
“anyone” instead of any state or group of states.
But it is also significant that the treaty draft included the word “indirectly.” The final
incarnation of the CWC in 1993 converts “indirectly” to “in any way,” so that the assistance
provision enshrined in the treaty provides a member state must not “assist, encourage or induce,
in any way, anyone to engage in any activity prohibited to a State Party under this
Convention.”119 This deliberate erasure of the word “indirectly” may have contemporary
implications. Weapons-ban signatory states are currently engaged in a contentious debate over
the scope of the provision. Following the ratification of the Mine Ban Treaty, for example, some
states declared that the assistance provision applied only to “direct” assistance, not indirect
assistance. Australia issued a declaration that explicitly stated it would interpret the word
“assist” to mean “the actual and direct physical participation in any activity prohibited by the
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Convention but does not include permissible indirect support.”120 Others have criticized this
interpretation.121
The Mine Ban Treaty travaux do not specifically address the question of direct versus
indirect assistance. But the CWC provision served as the model for subsequent assistance
provisions.122 And there is precedent for looking to earlier treaties for clarification if the
language is clearly inherited from that agreement.123 In this case, the meaning of the CWC
assistance provision may have bearing on the meaning of subsequent provisions. Eliminating
the word “indirect” from the provision was a calculated decision on the part of the CWC
drafters. And it may weigh on the side of those who argue that the provision extends only to
acts of direct assistance.
By 1984, the committee had drawn up its own draft convention, one that served as the
basis for a “rolling text,” or a draft version of the treaty that would be periodically amended and
expanded over time.124 After various obstacles and setbacks—including the United States’
decision to produce binary chemical weapons after an eighteen-year moratorium125—the United
States and the Soviet Union agreed to a bilateral chemical weapons treaty in 1990.126 This may
have helped pave the way for a multilateral version to be introduced.127
2.

United States Ratification and Implementation

The scope of the CWC assistance provision was discussed in length during Senate
deliberations on the treaty.128 Resolving the lingering ambiguity in the assistance provision was
120
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not the primary goal of this discussion. Rather, the scope of the assistance provision was raised
in the context of the obligations imposed by Article X. But the proceedings nonetheless
highlight the Senate’s fluid conception of the assistance provision.
Article X of the CWC requires that states parties facilitate the “fullest possible exchange
of equipment, material and scientific and technological information concerning means of
protection against chemical weapons.”129 During the ratification process, some senators
expressed concern that this obligation would compel the United States to relinquish sensitive
scientific knowledge to rogue states.130 An amendment was introduced that would have
prohibited the United States from joining the CWC unless the parties of the Convention agreed
to strike this article.131 Such an amendment was, in the words of one member, “an outright
killer” that would “prevent the United States from joining the Convention.”132
In an effort to salvage the treaty, its proponents countered these national security
concerns by casting the assistance provision as a powerful check on the Article X obligations.
Such Article X concerns were unfounded, explained one national security advisor, because
“countries contemplating any exchanges under Article X are legally bound by the fundamental
obligation in Article I of the treaty never ‘to assist, encourage or induce in any way anyone to
engage in any activity prohibited’ under the Convention.”133 As a result, “all relevant transfers
must be subject to very close scrutiny, especially with countries whose compliance may be in
doubt.”134
Senator Dianne Feinstein espoused an even more expansive view of the reach of the
assistance provision, testifying that:
Within the CWC, the countries who make exchanges allowed in Article X are
legally bound by the treaty’s overriding principle, stated in Article I, that they
can do nothing to ‘‘assist, encourage, or induce, in any way, anyone to engage in
any activity prohibited to a State Party under this Convention.’’ Any country’s
failure to uphold this obligation would enable the full force of over 160 nations
to coalesce in support of sanctions, and possibly military action . . . . It must be
remembered that Article I supersedes all subsequent articles of the Convention. It
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is disingenuous to suggest that the treaty would undercut its central prohibition
so blatantly.135
Other senators expressed a similarly broad interpretation of the scope of the assistance
provision. Senator Joe Biden stated: “[L]ook, you cannot avoid the central purpose of the treaty
and that is: Never, under any circumstances, can any party assist, encourage, induce in any way
anyone to engage in any prohibited activity.”136 And, perhaps most colorfully, Senator Glenn
argued that in light of the obligations imposed by Article I, the Article X national security
objection was “hogwash.”137
Those advocating for an amendment to strike Article X argued that this alleged primacy
of the Article I assistance provision was mere conjecture. “There is also the idea—and this is
really not a proper legal argument, but some have said that article I supersedes the specific
articles of the convention,” argued Senator Jon Kyl. “Now, for those who are lawyers, they
recognize this is not true. The specific always governs over the general. Article I is a general
prohibition. The very specific articles such as articles X and XI will control. They are the
specific implementation of the treaty.”138
The amendment to strike Article X came up for Senate vote on April 24, 1999.139 The
vote was expected to be so close that the Vice-President was called to the Capitol to be on hand
in the event of a tie.140 Ultimately, the proposed amendment was struck down by a healthy
margin—the final vote was 66-34.141 But had the amendment passed, it would have killed the
treaty outright.142 In this case, the decision to eliminate this provision should not be read as a
straightforward endorsement by the Senate of a strong assistance provision. Some senators may
have remained unpersuaded by the argument that Article I was sufficiently robust to counter
Article X concerns, but chose to vote against the amendment in order to preserve the treaty as a
whole.
Though the Article I argument ultimately prevailed, it was not a commanding victory. A
full hour of debate was reserved solely for this amendment,143 followed by a vote expected to be
so close it threatened to come out a tie.144 In April 1997, nearly thirty years after the ratification
of the NPT, the Senate was still debating the most fundamental questions concerning the
meaning of the weapons ban assistance provision.145 Moreover, the understanding of the
135
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assistance provision articulated during the debates over ratification only remotely resembles the
weak assistance provision depicted a decade later in the discussions surrounding the U.S.-India
nuclear fuel agreement. Preserving the provision’s vagueness has permitted members of
Congress to shape the provision to conform to shifting political demands.
3.

State Practice

Nearly every nation in the world has ratified the CWC, and has committed to
dismantling any remaining chemical weapons caches. 146 States have found little opportunity to
define the meaning of the CWC assistance provision. Assistance provisions are not usually
clarified domestically until the danger of violating the assistance provision arises—for example,
when a signatory state engages in a joint military operation with a non-signatory state. These
situations can only arise when a party to the treaty interacts with a state that continues to rely on
the prohibited weapon. Nearly universal ratification of the CWC has made this increasingly
rare. As a result, the implementing statutes of other state parties offer little clarification of the
meaning of the provision.
These states have made minor revisions to the assistance provision’s language. South
Korea’s implementing legislation has eliminated “encourage” from the language of its domestic
act.147 Ireland’s implementing legislation, on the other hand, prohibits only “assist[ance],” 148
whereas both Australia149 and Canada’s implementing legislation preserves the original
language of the CWC assistance provision.150 Canada’s act further provides that “[i]n the event
of any inconsistency between the provisions set out in the schedule and the provisions of the
Convention, the provisions of the Convention prevail.”151 This sample represents only a fraction
of the nations that have ratified the treaty. But this cross-section of domestic statutes suggests
that domestic legislating implementing the CWC offers little additional guidance as to the
meaning of “assist, encourage, or induce.”
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D.

The Mine Ban Treaty

The Mine Ban Treaty assistance provision repeats nearly verbatim the language of the
CWC. Under Article I of the Mine Ban Treaty, “[e]ach State Party undertakes never under any
circumstances . . . to assist, encourage or induce, in any way, anyone to engage in any activity
prohibited to a State Party under this Convention.”152 The treaty itself does not further define
the meaning of “assist, encourage, or induce.” And the travaux do not significantly clarify its
terms.
The examples of state practice, however, provide valuable insight into the international
community’s evolving understanding of this provision. Due to the failure of many powerful
states to ratify the treaty, the signatories to the Convention were forced to define the assistance
provision’s impact upon joint operations between signatory and non-signatory states. They were
also forced to confront the new question of whether investment in a company that manufactures
the prohibited weapon qualifies as “assistance” under the terms of the treaty.
1.

Travaux Préparatoires

The Mine Ban Treaty advanced through an accelerated negotiations process. States
attending the First Review Conference of the Convention on Conventional Weapons in May
1996 expressed widespread support for an international effort to curtail the use of landmines.153
The Mine Ban Treaty signing ceremony took place just nineteen months later.154 Perhaps due in
part to this compressed schedule, the text of Article I was adopted nearly verbatim from the
CWC. Even early drafts include this unaltered assistance provision language.155
Moreover, the travaux collectively show that the assistance provision was rarely, if ever,
invoked during the Mine Ban negotiating process. One survey of the Mine Ban Treaty drafting
process concluded that there was no discussion of the scope of the assistance provision prior to
the treaty’s adoption.156 Given the scarcity of relevant preparatory material, examples of state
practice take on heightened salience in the effort to untangle the scope of the Mine Ban Treaty
assistance provision.
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2.

United States Ratification and Implementation

The United States has not ratified the Mine Ban Treaty.
3.

State Practice

The Mine Ban Treaty negotiations proceeded fairly smoothly. The ratification process,
however, marked a departure in the evolution of the assistance provision across weapons ban
treaties. The Mine Ban Treaty represented the first global treaty containing an assistance
provision that the United States failed to ratify.157 And the United States’ abstention, along with
its continued reliance on the prohibited weapons, gave a sudden urgency to the project of
defining the assistance provision.
Most of the United States’ primary military allies, including England, France, and
Germany, had ratified the treaty. The United States failure to ratify the treaty forced these states
to consider the impact of the assistance provision on military efforts engaged in jointly with the
United States. Anticipating this problem, Canada issued a declaration of understanding at the
time of ratification. It stated:
It is the understanding of the Government of Canada that, in the context of
operations, exercises or other military activity sanctioned by the United Nations
or otherwise conducted in accordance with international law, the mere
participation by the Canadian Forces, or individual Canadians, in operations,
exercises or other military activity conducted in combination with the armed
forces of States not party to the Convention which engage in activity prohibited
under the Convention would not, by itself, be considered to be assistance,
encouragement or inducement in accordance with the meaning of those terms in
article 1, paragraph 1 (c).158
Various countries followed suit. Australia and the United Kingdom issued similar
declarations of understanding upon ratification of the treaty,159 with Australia adding that it
would interpret the word “assist” to mean “the actual and direct physical participation in any
activity prohibited by the Convention but does not include permissible indirect support . . . .”160
157
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And the effort to pass implementing legislation in the United Kingdom was delayed due to
concerns that British soldiers would be at risk of prosecution for engaging in joint military
operations.161 Clause 5 of this domestic legislation responds to these concerns by providing a
defense against prosecution if certain conditions regarding a joint operation are met.162
When the treaty’s member states convened for the First Review Conference to the
Convention in December 2004, the final report of the conference testified to the member states’
ongoing struggle to define the assistance provision in light of the United States’ continuing
reliance on the prohibited weapon. Paragraph 115 of the final report states:
With respect to Article 1, States Parties have discussed paragraph 1, subparagraph c of the Article (i.e., that each State Party undertakes never to assist,
encourage or induce, in any way, anyone to engage in any activity prohibited to a
State Party under this Convention), - and how they understand its application
when engaged in military operations with States not party to the Convention. In
addition, States Parties have discussed whether the transit of antipersonnel mines
by a State not party to the Convention relates to this provision.163
But interoperability was not the only area of concern. The sudden confusion
regarding joint military engagements was accompanied by another fresh problem:
whether investment in companies that manufacture the prohibited weapon violates the
assistance provision. States have long held that domestic companies engaging directly in
the manufacturing or transportation of the prohibited weapon violate the terms of a
disarmament treaty.164 But given the large number of states that had failed to ratify this
particular treaty—including the United States, Russia, and China, India, and South
Korea165—signatory states were newly confronted with the prospect of widespread and
unconcealed manufacturing of the prohibited weapon.
Norway’s Advisory Council on International Law addressed this question in
2001. The Council determined that, although the provision’s text does not contain
explicit guidance, the Norwegian government should refrain from investing in a
Singaporean company that continued to manufacture mines because such an investment
would veer perilously close to the provision’s bounds. “The provision in article 1(1)(c)
says nothing about which forms of assistance, etc. are meant to be covered,” the Council
wrote, but it is also “widely formulated and must be presumed to be intended to cover all
forms of assistance.”166 The investment of the Norwegian fund “could contribute to
other states and investors following suit.”167 And even if an investment were too small to
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transgress the assistance prong of the provision, “this would probably nonetheless be
covered by the alternatives ‘induce or encourage’ in any way.”168 Other countries,
however, have yet to address this question directly.
E.

The Cluster Munitions Convention

The Cluster Munitions Convention assistance provision nearly replicates the CWC
assistance provision. It prohibits all state parties from “[a]ssist[ing], encourag[ing] or induc[ing]
anyone to engage in any activity prohibited to a State Party under this Convention.”169 The
Convention distinguishes itself from previous agreements, however, by embedding clarifying
statements within its text.
Article 21 of the Cluster Munitions Convention governs “[r]elations with States not
party to this Convention.”170 It represents the first weapons ban treaty provision to address
explicitly the issue of joint military engagement with a non-signatory state. And it provides that
member states, as well as their military personnel and their citizens, “may engage in military
cooperation and operations with States not party to this Convention that might engage in
activities prohibited to a State Party.”171
This concession to the national security demands of member states, however, does not
defeat the assistance provision altogether. “Nothing in paragraph 3 of this Article,” the
Convention continues in Article 21(4), authorizes a state party to the Convention “(a) To
develop, produce or otherwise acquire cluster munitions; (b) To itself stockpile or transfer
cluster munitions; (c) To itself use cluster munitions; or (d) To expressly request the use of
cluster munitions in cases where the choice of munitions used is within its exclusive control.”172
The interaction between this paragraph and the Article 1 assistance provision suggests that a
member state is firmly prohibited from engaging in any of the activities described in Article
21(4), but that the vast range of activity not governed by this provision is left to the state to
define.173
The travaux reveal little about the drafters’ understanding of the way in which Article 21
affected the Article 1 assistance provision. But a survey of emerging state views reveals
significant differences in state practice on crucial questions regarding the provision’s scope.
Preserving the provision’s ambiguity permits each country to tailor its understanding of the
provision to various domestic pressures and concerns.
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1.

Travaux Préparatoires

The Cluster Munitions Convention has only seventy-two states parties.174 As a point of
comparison, 160 states are party to the Mine Ban Treaty.175 The drafting process reflects this
muted international consensus for the treaty. It also reflects the lingering impact of the failure of
the many powerful states to ratify the previous multilateral weapons ban treaty. The United
States had indicated at the outset that it would not join the Convention. As a result, the question
of the assistance provision’s impact on joint military engagement colored the entire negotiation
process.176 The impact of Article 1 on interoperability “proved to be a major point of contention
in the final negotiations of Article 1 from the beginning of the Diplomatic Conference until the
final day of negotiations.”177
At a draft conference held in Wellington, a group of delegations presented a discussion
paper summarizing the interoperability concerns generated by the assistance provision as
written.178 The Mine Ban Treaty had contained no provision explicitly addressing
interoperability. But the group argued that, although cluster munitions were more likely to
actually be deployed in combat than mines, and therefore posed a greater danger for a state to
violate the assistance provision.179 Various proposals were offered in response.180 But as late as
January 21, 2008, the Draft Cluster Munitions Convention still did not contain a provision
addressing the question of interoperability.181
By the time of the May 2008 Diplomatic Conference in Dublin, it had become clear that
the question of interoperability would pose one of the most significant challenges for the
drafting process.182 During consultations with interested delegations, a consensus emerged that
including the interoperability caveat as a separate article, rather than as an amendment to Article
174
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I, offered the best path forward.183 This new article was drafted, and the delegates conveyed
informally that they would accept this draft text as a basis for consensus for the final language
of the treaty.184
2.

United States Ratification and Implementation

The United States has not ratified the Cluster Munitions Convention.
3.

State Practice

The Cluster Munitions Convention entered into force just over two years ago. As a
result, there are few examples of implementing legislation to examine. However, at least one
state has already been criticized for using Article 21 to abrogate the Convention’s core
prohibitions. Australia’s proposed legislation criminalizes assistance with obtaining or using
cluster munitions, but also provides broad exceptions to this rule for those individuals engaged
in joint military operations with non-signatory states.185 Human Rights Watch chastised
Australia for ceding too much ground on the issue, urging the country to “issue clear policy
statements that it will not knowingly assist with the use of cluster munitions, and will not grant
permission for foreign forces to stockpile cluster munitions on, or transit cluster munitions
through, Australian territory.”186
Informal reports also suggest that significant confusion and discord remain among states
parties as to the scope of the assistance provision. During the course of their research for a 2009
report on the Cluster Munitions Convention, Human Rights Watch and Landmine Action
obtained letters from various government officials clarifying their country’s position on the
scope of the assistance provision.187 While not legally binding, these responses provide some
indication as to state’s current understanding of the provision.
Responding to the question of whether the assistance provision prohibits the transit of
cluster munitions through the territory of a member state, the Dutch Minister of Foreign Affairs
wrote that “the transit across Dutch territory of cluster munitions that remain the property of the
third party in question is not prohibited under the Convention.”188 The United Kingdom had
also previously stated that the assistance provision imposes no legal requirement to ban the
storage or transit of foreign cluster munitions on its territory.189 However, in keeping with the
spirit of the treaty, the United Kingdom would seek to remove all caches from its territory
“within the eight year period allowed for stockpile destruction.”190 Mexico, on the other hand,
indicated in a letter to HRW and Landmine Action that “the transit . . . of cluster munitions is
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prohibited” unless such action is taken for the purpose of destroying the prohibited weapon or
for providing training in the detection, clearance, and destruction of cluster munitions.191
Bulgaria, Burkina Faso, Ecuador, Lebanon, Malta, and Zambia have all assumed similar
positions.192
The HRW report also probed member states for their understanding of how the
assistance provision interacts with the interoperability provision. Fewer countries indicated their
position on this question. But Ecuador indicated that states may never use Article 21 to derogate
from any of the core prohibitions, presumably meaning those articulated in Article I.193 The
Netherlands stated that “the consequences of this provision for NATO operations are still being
clarified.”194
The question of whether investment in a company that manufactures cluster munitions
qualifies as “assistance” has also taken on increased salience in recent years. Following the
close of negotiations at the Dublin Conference, the Cluster Munitions Coalition, an international
civil society campaign heavily involved in the effort to establish a treaty to ban cluster
munitions, called for states to expressly indicate that the assistance provision extends to prohibit
investment in cluster munitions producers.195 No state party issued such a statement at the
time.196
A number of the domestic statutes implementing the Convention, however, do govern
investment in companies that manufacture cluster munitions weapons. Ireland’s implementing
legislation prohibits the investment of any public funds in a company that manufactures cluster
munitions.197 It further provides that “[a]n investor shall endeavour to avoid the direct
investment of public moneys in equity or debt securities issued by a munitions company.”198
New Zealand also prohibits “intentional or knowing investment in the development or
production of cluster munitions.”199 Luxembourg’s implementing legislation contains a similar
provision.200
This Part has surveyed a vast amount of material produced over the course of decades.
Out of this broad array of sources, a few patterns emerge. First, the original assistance provision
was only vaguely defined at the time of drafting, and the provision has remained ambiguous for
the four decades since. The drafters have rarely addressed the scope of the assistance provision
directly, and various states’ implementing legislation has seldom attempted to clarify its
meaning. Collectively, these sources suggest that the weapons ban assistance provision has been
left deliberately vague.
Second, states have taken advantage of this vagueness to adapt the provision to changing
circumstances. For example, the assistance provision was cast as exceedingly powerful by the
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Senate in order to ratify an important and controversial weapons ban treaty. But when the U.S.
government decided that present circumstances called for enhanced nuclear trade with India—
despite the consequences such a move may have for the NPT—the provision was contracted to
allow the United States to maneuver around it.
And finally, this flexibility has reduced the cost of becoming a party to weapons ban
treaties. It has allowed signatory states to continue engaging in joint military operations with
non-signatory states. Member states are given wide latitude to determine which acts violate the
provision. This reduces the risk of a domestic political backlash over an unpopular position. It
also permits states to avoid antagonizing a crucial military ally.
II.

ENFORCEMENT MECHANISMS

Defining the scope of a weapons-ban assistance provision permits the international
community to recognize the violation of a treaty obligation. But this is only a first step toward
ensuring compliance. In order to be effective, assistance provisions must also contain some
mechanism for remedying violations. And yet the five weapons ban treaties surveyed here
contain only weak provisions for enforcement. Even the most clearly defined assistance
provision becomes meaningless if it repeatedly ignored.
Just as case law clarifies the meaning of a statute, enforcement of the terms of a treaty
help to clarify its scope. This section demonstrates that violations of the assistance provision
have rarely been punished. As a result, the assistance provision has retained its ambiguity.
Throughout the 1970s and 1980s, for example, nuclear states repeatedly provided non-nuclear
states with sensitive nuclear assistance.201 And yet it was unclear which forms of assistance
violated the terms of the treaty. If any of these transfers of sensitive nuclear material had
triggered allegations of an Article I violation, the terms of this provision’s scope may have been
clarified. But a history of non-enforcement has contributed to the assistance provision’s
continued ambiguity.
A.

Treaty Language

The Nuclear Non-Proliferation Treaty does not explicitly empower state parties to
punish its members for failing to comply with the terms of the treaty. However, it does offer
incentives for states to ratify and adhere to their treaty obligations. Under Article V of the NPT,
nuclear states agree to provide nuclear technology and explosive devices to non-nuclear states
parties to the treaty for the purpose of “peaceful application.”202 Such assistance should be
offered at a price that is “as low as possible and exclude[s] any charge for research and
development.”203 The NPT compensates states for refraining from obtaining nuclear weapons
by providing them with a steady and inexpensive supply of nuclear energy.
At the time of drafting, the benefit of NPT ratification for nuclear-weapons states was
obvious: containing the spread of nuclear weapons would help preserve the nuclear states’
national security advantage. But for non-nuclear states, the promise of cheap and easy access to
nuclear power, combined with the many obstacles to obtaining a nuclear weapon or achieving
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nuclear capabilities, also counseled strongly in favor of compliance with the terms of the treaty.
In theory, the interaction between the Article I assistance provision and the Article V
enforcement regime would create substantial incentives for states to comply with the
requirements of the treaty.204
The negotiation process for the next major disarmament treaty, the Biological Weapons
Convention, proceeded smoothly.205 But the price of this smooth passage was the absence of
any effective enforcement mechanisms.206 There are no specific provisions for verifying a
state’s compliance with the treaty. The treaty provides only that a state party may lodge a
complaint with the Security Council against another for a breach of its obligations, and that the
targeted state must “co-operate” with any subsequent investigation the Security Council may
initiate.207
By the time the Chemical Weapons Convention was opened for signature in 1993, the
collapse of the Soviet Union had radically altered the global world order, and had opened up
new opportunities for international legal cooperation. In the context of this new geo-political
reality—and perhaps with an eye toward the ways in which the NPT had failed to contain the
spread of nuclear weapons—the drafters of the CWC crafted an alternative method of
enforcement. The first prong of the CWC enforcement regime resembles that of the NPT. It
provides for the suspension of certain rights and privileges under the treaty in the event of noncompliance.208 Such rights and privileges include, for example, “the right to participate in[] the
fullest possible exchange of chemicals, equipment and scientific and technical information
relating to the development and application of chemistry for purposes not prohibited under this
Convention.”209
Yet in the event that the withholding of these rights and privileges granted by the treaty
fails to curb the state’s behavior, the CWC provides additional mechanisms for enforcement.
When a state party has committed “serious damage” to the purpose of the Convention, the
Conference “may recommend collective measures to States Parties in conformity with
international law.”210 And in the case of a violation of “particular gravity,” the Conference shall
“bring the issue . . . to the attention of the United Nations General Assembly and the United
Nations Security Council.”211 An added incentive for compliance is that states parties must
monitor and regulate their trade in chemicals with non-states parties. For a certain category of
chemicals, states parties are prohibited from engaging in trade with a non-state party
altogether.212 Many of these chemicals are necessary for the manufacture of legitimate products.
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States are therefore incentivized to avoid expulsion from the treaty in order to protect domestic
production.213
In sum, the enforcement language goes beyond that of the NPT. But the CWC still fails
to provide more explicit instructions for ensuring compliance. Moreover, the United States may
have further weakened the enforcement capabilities of the CWC by passing implementing
legislation that reserves the right to refuse chemical weapons inspections in the interests of
national security214 and to refuse the removal of chemical samples from U.S. territory.215 In the
aftermath of the legislation’s adoption, “[s]everal foreign governments [took] note of the
provisions and some, such as India and Russia . . . initiated steps to duplicate them.”216
Despite these weaknesses, the next major weapons-ban treaty to contain an assistance
provision offered even fewer options for ensuring compliance. The Mine Ban Treaty provides
only vague and blunted enforcement mechanisms. A member state agrees to submit to a series
of intricate and well-orchestrated steps to ensure compliance. The process is initiated when one
member state suspects non-compliance by another state and submits a request for
“clarification.”217 The request may eventually be routed through the United Nations,
culminating in a “fact-finding mission” and a meeting of member states.218 But these softened
provisions represent the totality of enforcement provided for by the text of the treaty itself.
The Cluster Munitions Convention offers little more in the way of enforcement. This
recent treaty echoes the language of the Mine Ban Treaty, providing that “the Meeting of States
Parties may suggest to the States Parties concerned ways and means further to clarify or resolve
the matter under consideration, including the initiation of appropriate procedures in conformity
with international law.”219
B.

Unilateral Withdrawal

The limited enforcement mechanisms set forth in the text of the treaty itself are further
weakened by the ease with which a state party may unilaterally withdraw from its treaty
obligations. All five treaties contain a relatively costless means of exit for member states. Even
if a state party were to face stiff penalties for violating the assistance provision, it could simply
cast off its treaty obligations altogether.
The NPT permits a state to withdraw from the treaty following a three-month waiting
period, provided that the state also provides the other states parties and the U.N. Security
Council notice of withdrawal, including a “statement of the extraordinary events it regards as
having jeopardized its supreme interests.”220 The BWC and the CWC also provide for unilateral
withdrawal under the same terms as laid out in the NPT: a member state may withdraw from
each convention with three months (in the case of the BWC) or 90 days’ (in the case of the
213
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CWC) notice and assurance that such withdrawal is required because “the supreme interests of
its country” would otherwise be jeopardized.221 The Mine Ban Treaty imposes both a longer
waiting period and safeguards against withdrawal in wartime. Under Article 20, a state may
unilaterally withdraw from the treaty following a six-month waiting period, unless the state is
engaged in an armed conflict. In this case, “the withdrawal shall not take effect before the end
of the armed conflict.”222 The Cluster Munitions Convention contains similar terms.223
None of the weapons-ban treaties imposes penalties upon withdrawing states that have
consequences beyond those that any other non-signatory state faces. In the case of the NPT, for
example, withdrawal includes a loss of access to nuclear technologies for “peaceful”
purposes—i.e., the loss of a benefit that membership confers, rather than a penalty for
withdrawal.224 Under the four remaining treaties, the adverse consequences of withdrawal are
perhaps less immediately obvious. The benefits of membership include the exchange of
“equipment and scientific and technical information” relating to the prohibited weapon;
withdrawal from these treaties may thus impose indirect costs.
There are few examples of state withdrawal from the weapons-ban treaties. Nonetheless,
North Korea’s unilateral withdrawal from the NPT in 2003 demonstrates that there are
circumstances under which a state will not merely flout a treaty’s obligations, but will instead
bow out from the agreement altogether. International reaction to this withdrawal from the NPT
obligations is therefore instructive. On January 10, 2003, North Korea announced that it was
withdrawing from the NPT and would no longer submit to inspections by the International
Atomic Energy Agency.225 Article X of the NPT states that any member has the right to
withdraw “if it decides that extraordinary events, related to the subject matter of this Treaty,
have jeopardized the supreme interests of its country.”226 It does not impose a good faith
requirement on the party exiting the treaty. Thus, while there was some debate over whether
North Korea was bound to fulfill the three-month waiting period,227 the international consensus
appears to be that North Korea is no longer a party to the treaty.228
The same day North Korea announced its withdrawal, Kofi Annan issued a statement
urging North Korea to reconsider.229 A series of six-party talks were initiated soon after North
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Korea’s announcement and lasted until February 10, 2005.230 But it was not until after North
Korea announced that it had successfully executed a nuclear test on October 9, 2006 that the
international community mounted a more serious response to North Korea’s nuclear activities.
Five days after the test, the Security Council passed Resolution 1718. That resolution stated that
nuclear proliferation “constitutes a threat to international peace and security.”231 According to
one scholar, this language had the effect of “polishing the trigger to act under Chapter VII of the
UN Charter.”232 The resolution also “[d]emand[ed] that the DPRK immediately retract its
announcement of withdrawal from the [NPT]”233 and imposed limited sanctions.234
In July 2006, the Security Council issued Resolution 1695. Though working outside of
the NPT framework, the resolution indirectly addressed some central elements of the assistance
provision. It mandated that all member states “prevent missile and missile-related items,
materials, goods and technology being transferred” to North Korea’s missile or WMD
programs, and that they further “prevent the procurement of missiles or missile related-items,
materials, goods and technology” from North Korea, and “the transfer of any financial resources
in relation to” North Korea’s missile or WMD program.235
Following North Korea’s launch of a second nuclear test in May of 2009, the Security
Council issued further sanctions.236 But there was never any military response to North Korea’s
violation of the NPT. And there is no indication that there are serious checks in place to deter
nations from exercising a right to abandon a treaty. The North Korean example indicates that
mere withdrawal is not sufficient to elicit a strong international response. In this case, it was the
violation of the prevailing norm against the detonation of nuclear weapons that provoked the
international community to punish a transgressing state.237 This example suggests that unilateral
withdrawal offers a relatively cost-free option for a state that chooses to abdicate is treaty
obligations.
C.

External Methods of Enforcement

International responses to violations of weapons ban treaty assistance provisions have
varied enormously. But any ramification or punishment for disarmament treaty violations has
generally targeted states that violated the treaty directly. There are far fewer examples of a state
being punished for merely providing assistance with the production or acquisition of a
prohibited weapon. Moreover, the response from the United Nations to these violations of these
assistance provisions has been fairly muted. The United Nations has been hesitant to impose
sanctions for the violation of any provisions of these disarmament treaties, and has been even
more reluctant to punish those states that have assisted others in their pursuit of a prohibited
weapon. The response from the United Nations following India and Pakistan’s 1998 nuclear
detonations is illustrative of this pattern. In the weeks following the explosion, the Security
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Council issued a non-binding resolution “[e]ncourag[ing] all States to prevent the export of
equipment, materials or technology that could in any way assist programmes in India or
Pakistan for nuclear weapons or for ballistic missiles capable of delivering such weapons.”238
The Security Council did not even take the step of banning exports of nuclear equipment and
technology to India.239
This survey of enforcement mechanisms reveals underscores the difficulties of ensuring
compliance with any of these treaties’ requirements. The assistance provision, which governs
acts one step removed from the actual reliance on a prohibited weapon, is even more
challenging to enforce. The primary result of this weak enforcement regime is that a provision
will be rendered entirely meaningless if it is universally ignored. The secondary consequence of
this history of non-enforcement is that the provision has not been further defined by the process
of prosecuting its violation.
III.

THE BENEFITS AND DRAWBACKS TO AMBIGUITY

The deliberate vagueness of the assistance provision offers member states the benefit of
flexibility. It permits each state to tailor the assistance provision to their specific needs. The
advantage of this approach is that it helps national security concerns, allowing states to
determine when and how the assistance provision may affect a joint military operation with a
non-signatory state. It allows states to create military “workarounds” that permit them to
comply with their treaty obligations while still maintaining strong ties with its crucial allies.
This flexibility has proved crucial to American military operations. The United States
relies on these “workarounds” in its own efforts to engage the military aid of countries that are
signatories to disarmament treaties like the Cluster Munitions Convention.240 For example,
Canadian soldiers operating as part of the allied forces in Afghanistan in 2001 were ordered by
their American commander to lay anti-personnel mines. Because Canada is a signatory to the
Ottawa Convention, the soldiers refused. American forces were eventually brought in to lay the
mines for them.241 While this solution could potentially have some limited adverse military
effects—for example, delaying a military operation while waiting for American forces to
arrive—such a workaround permits Canada to continue engaging in joint operations with the
United States. To deem third-party states providing military assistance to other countries as
having violated their treaty obligations may weaken the United States’ ability to enlist the
military support of many of its most important allies.
In addition, a more aggressive interpretation of the assistance provision may have a
dampening effect on future weapons ban treaties. If the space for interpretation of the assistance
provision is constricted, states may begin to decide that the global benefits of prohibiting
noxious weapons are outweighed by the national security costs imposed by ratifying these
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treaties. If such treaties become overly burdensome on joint military efforts, they may become
politically unpalatable. Finally, preserving this flexible approach to the assistance provision
permits the United States more latitude in pursuing its own foreign policy goals. The obvious
example of this is the notably constricted view of the NPT assistance provision articulated by
the government in its effort to provide India with nuclear fuel and nuclear technology.
The downside of this vagueness, however, is that states are less firmly bound by these
treaties. The line between a flexible assistance provision and a weak one is thin. There are few
examples of a state violator of any disarmament assistance provision suffering any
consequences for this violation. For this reason, many states and NGOs have criticized the
United States’ decision to provide India with nuclear fuel assistance. Critics of the deal feared
that “global nonproliferation norms would be undermined by the extension of nuclear trade to
India, a state that has tested nuclear weapons and never signed the nuclear Nonproliferation
Treaty (NPT).”242 And describing the fallout from the U.S.-India Nuclear Assistance Bill, a
Center for Strategic and International Studies fellow noted that “[s]tates have pushed the
boundary between legally binding and voluntary commitments . . . China and Russia have
exploited the political disarray for their own national benefit.”243
The new Cluster Munitions Convention interoperability provision has also been
criticized for shrinking the assistance provision down to the point of non-existence. While
proponents paint Article 21 of the Cluster Munitions Convention as a necessary accommodation
of the demands of the current global order, critics argue that the new article may render the
assistance provision meaningless. During the Cluster Munitions Convention negotiations, the
Cluster Munitions Coalition “strongly criticized the article for being politically motivated and
for leaving a degree of ambiguity about how to apply the ban on assistance with prohibited acts
in joint military operations.”244 And the ICRC has expressed concern that the article permits
state to introduce alarmingly broad loopholes into their domestic implementing legislation. Such
exceptions in domestic implementing legislation, it explained, may “permit members of the
armed forces to be directly involved in the use, possession, stockpiling and transport of cluster
munitions.”245

242

Sharon Squassoni, The U.S.-India Deal and its Impact, ARMS CONTROL TODAY, Jul./Aug. 2010,
http://www.armscontrol.org/act/2010_07-08/squassoni.
243
Id.
244
HUMAN RIGHTS WATCH, MEETING THE CHALLENGE: PROTECTING CIVILIANS THROUGH THE CONVENTION ON
CLUSTER MUNITIONS 136 (2010), http://www.hrw.org/sites/default/files/reports/armsclusters1110webwcover.pdf.
245
Convention on Cluster Munitions: Interoperability and National Legislation—The View of the ICRC, INT’L
COMM. OF THE RED CROSS 2 (Sept. 12, 2012), http://www.icrc.org/eng/assets/files/2012/cluster-munitionsinteroperability-icrc-2012-09-12.pdf.

36

