
o 

No. SC-CV-06-10 

2DIO JIJ,'! 29 AI! II: 25 
SUPREME COURT OF THE NAVAJO NA TIOlY, "II J~O''f' "~. " 

ItJ-<t,.I-'\.. r jj~ILO.\' 

John DoeBF, 

Plaintiff! Appellant, 

v, 

Diocese of Gallup, et. ai, 

Defendants! Appellees 

APPELLANT'S REPLY BRIEF 

William R. Keeler 
108 E, Aztec Ave. 
Gallup, NM 87301 
Phone: (505) 722-5608 
Fax: (505) 722-5614 

Patrick Noaker 
JEFF ANDERSON & ASSOCIATES, P.A, 
366 Jackson Street, Suite 100 
St. Paul, MN 55101 
Phone: (651) 227-9990 
Fax: (651) 297-6543 

Counsel for Appellant 

COUR1 COP'" 


\ 




o Q 


TABLE OF CONTENTS 


TABLE OF CITATIONS .............................................................................................................. iii 


ARGUMENT ................................................................................................................................... 1 


I. THE NAVAJO STATUTE OF LIMITATIONS PROVIDES FOR 
DELAYED DISCOVERY OF INJURY TO TRIGGER THE 
LIMITATIONS PERIOD.................................................................. ! 

II. SEXUAL ABUSE LIKE THE ABUSE IN THIS CASE CONCEALS 
THE NATURE OF ANY INJURY AND THE CONNECTION OF 
THE INJURY TO THE SEXUALLY ABUSIVE ACTS............................. .4 

III. DINE' FUNDAMENTAL LAW SUPPORTS PLAINTIFF'S CLAIMS............6 

IV. THE NAVAJO COURTS HAVE JURISDICTION OVER THIS MATTER....... 7 

A. PlaintiffPleads Sufficient Facts to Establish Jurisdiction .....................7 

B. This Court Has Subject Matter Jurisdiction Over This Case..................7 

C. This Court Has Personal Jurisdiction Over the Defendants in This 
Case ................................................................................. 12 

Ii 



o (j 


TABLE OF CITATIONS 


CASES 

Black v. Bigman, 

8 Nav. R. 177 (2001) ...................................................................................2, 3 

Burger King Corporation v. Rudzewicz, 
471 U.S. 262 (1985) ............................................................................13,15 

Dale Nicholson Trust v. John Chavez, 
8 Nav. R. 417, 5 Am. Tribal Law 365 (Nav. Sup. Ct. 2004) .................................. 10 

Ford Motor Company v. Kayenta, 
SC-CV-33-07, 7 Am. Tribal Law 652 (Nav. Sup. Ct. 2008) ..............................8, 10 

Johnson Nelson v. Pfizer, 
8 Nav. R. 369,4 Am. Tribal Law 680 Nav. Sup. Ct. 2003) ....................................8 

Martinez-Sandoval v. Kirsch, 
118 N.M. 616, 884 F.2d 507 (N.M. Ct. App. 1994) ..........................................3, 4 

Matter of Appeal of Vern R. Lee, 
SC-CV-32-06, 6 Am. Tribal Law 788 (Nav. S. Ct. 2006) .......................................6 

Montana v. United States, 
450 U.S. 544 (1981) .........................................................................9, 10, 11 

Navajo Transport Services, Inc. v. Schroeder, 
SC-CV-44-06, 7 Am. Tribal Law 516 (Nav. Sup. Ct. 2007) ............................. .12, IS 

Plains Commerce Bank v. Long Family Land and Cattle Company, 
128 S.C!. 2709 1171 L.Ed.2d 457 (2008) ........................................................ 11 

Strate v. A-I Contractors, 
520 U.S. 438 (1997) ................................................................................. II 

STATUTES 

1 Navajo Code § 204 E ....................................................................................6,7 


iii 



o 


7 Navajo Code § 253a ................................................................................. .12, 15 


7 Navajo Code § 602 A ................................................................................................ 1, 2, 3, 4, 6, 7 


25 U.S.C.§ 1901 ...........................................................................................9, 11 


iv 




o 

ARGUMENT 

Generally speaking, in their separate briefs, the Defendants claim that: 

1, 	 The Navajo Statute ofLimitations does not provide for delayed discovery of 
injury to trigger the limitations period; 

2, 	 Sexual assault, by its very nature gives rise to a Plaintiff knowing that he has been 
injured; 

3, 	 Dine' Fundamental law prohibits allowing Plaintiff to pursue his claims; and 

4, 	 The Navajo Courts do not have jurisdiction over this matter, 

As discussed below, none of these arguments allow a child molester or his employers to 

evade liability for the sexual abuse of a Navajo child. 

I. 	 THE NAVAJO STATUTE OF UMITATlONS PROVIDES FOR DELAYED 
DISCOVERY OF INJURY TO TRIGGER THE UMITA TIONS PERIOD. 

As discussed in Plaintiffs initial briefwith this Court, the applicable statute of limitations 

for Plaintiff's claims is 7 Navajo Code § 602(A)(I) and (4). Specifically, 7 Navajo Code § 

602(A)(I) and (4) states: 

A. 	 There shall be commenced and prosecuted within two years after the cause of 
action accrues, and not afterward, the following civil actions: 

1. 	 For personal injuries. 

* * * 

4, 	 No cause of action accrues for personal injury or wrongful death until the 
party having the right to sue has discovered tbe nature of the injury, tbe 
cause of the injury, and the identity of the party whose action or 
inaction caused the injury, or until, in the exercise of reasonable 
diligence, in light of available knowledge and resources, the party should 
have discovered these facts, whichever is earlier. This Subsection applies 
to and revives all injured parties' claims, regardless of whether the claim 
may have been barred in the absence ofthis Subsection. 

* 	 * * 
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Unlike the states to which the Defendants cite and erroneously encourage this Court to 

follow, this Navajo Nation statute specifically provides for delayed discovery of the cause of the 

injury by its plain language. It is clear from the statute that the limitations period does not begin 

to run on personal injury claims such as childhood sexual abuse, until the party having the right 

to sue has discovered, or reasonably should have discovered, the nature of the injury and the 

cause of the injury and the identity of the party who caused the injury. Id. 

In the current case, the Plaintiff did not discover the nature or cause of his injuries 

resulting from Fr. Cichanowicz's sexual acts until well into adulthood in 2007. As discussed in 

the Complaint, Plaintiff was sexually abused by Fr. Cichanowicz when Plaintiff was 14 or 15 

years old. Complaint, Exh. I, , 14. The sexual abuse did not appear injurious to Plaintiff at the 

time of the abuse. Aff. John Doe BF, Exh. 2, .' 2. In fact, Fr. Cichanowicz disguised the true 

nature of the sexual abuse by presenting it as normal, pleasurable and safe for a child. 

Complaint, Exh. I, '140; Aff. John Doe BF, Exh. 2,,2. As a result, Plaintiff went through life 

not understanding that he had even been injured by the sexual contact. Aff. John Doe BF, Exh. 2, 

'12. It was not until 2007, that Plaintiff became aware that he had been injured by the grooming 

and sexually abusive acts of Fr. Cichanowicz. Id. 

These facts fall directly within the circumstances contemplated by the Navajo Statute of 

Limitations. Consequently, the statute of limitations found in 7 Navajo Code § 602(A)(1) and 

(4) did not begin run until Plaintiff, or a reasonable person in Plaintiff's position discovered the 

nature ofthc injury and the cause of the injury, which was in 2007. 

In its brief, the Franciscan Defendant relies heavily upon Black v. Bigman, 8 Nav. R. 177 

(2001), as support for its position that the Plaintiff should not be given the benefit of the delayed 

discovery statute of limitation. The problem with following this logic is that Black does not 
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apply the same statute section that is applicable here. In Black, the Court applied 7 Nav. Code § 

602 (B) (3) which reads as follows: 

B. 	 There shall be commenced and prosecuted within three years after the cause of 
action accrues, and not afterward, the following actions: 

.. * * 
3. 	 For relief on the ground of fraud or mistake, which cause of action shall 

not be deemed to have accrued until the discovery by the aggrieved party 
of the facts constituting the fraud or mistake. 

This provision does not contain the important language that applies to the current matter about a 

person discovering the nature of the injury, the cause of the injury, and the identity of the party 

whose action or inaction caused the injury for the statute of limitations to begin running. See 7 

Nav. Code § 602 (A) (I) and (4). Thus, Black has limited applicability to the statute of 

limitation analysis in the current matter. 

Further, in their briefs, the Defendants incorrectly encourage this Court to use cases from 

other jurisdictions to determine whether Plaintiff timely filed his claims in the Navajo Nation 

Court. (See pp. 4-11, Brief of Appellee, Diocese of Gallup ("Diocese"); pp. 9-14, Appellee 

Brief by the Franciscan Defendants ("Franciscans").) Even though it is common practice for the 

Navajo Nation Courts to rely upon federal and state court cases when there is no Navajo Nation 

case on point, following such a practice in the current matter is perilous. It is perilous because 

federal and New Mexico state cases that discuss the issue of the statute of limitations interpret 

different federal and New Mexico statutes of limitations than the Navajo Nation statute of 

limitations that applies here. 

For example, in Martinez-Sandoval v. Kirsch, 118 N.M. 616, 617, 884 P.2d 507, 508 

(N.M. Ct. App. 1994), a case upon which the Defendant's heavily rely, the statute of limitations 

interpreted and applied is drastically different than the Navajo Nation statute of limitations found 
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at 7 Navajo Code § 602(A)(l) and (4). The statute interpreted and applied in Martinez-Sandoval 

is N.M.SA 1978 § 37-1-8 which states: 

Actions must be brought against sureties on official bonds and on bonds of guardians, 
conservators, personal representatives and persons acting in a fiduciary capacity, within 
two years after the liability of the principal or the person from whom they are sureties is 
finally established or determined by a judgment or decree of the court, and for an injury 
to the person or reputation of any person, within three years. 

Noticeably, the New Mexico statute does not mention anything about a person 

discovering the nature of the injury, the cause of the injury, or the identity of the party whose 

action or inaction caused the injury in order to begin the running of the statute of limitations. 

These critical components are the exact portions of the Navajo Nation statute that are implicated 

in the current case. 7 Navajo Code § 602 (A) (1) and (4). Thus, Martinez-Sandoval has limited 

application to the current case. The same is true of the numerous cases from California, 

Missouri, Utah, Wisconsin, and Massachusetts cited by the Defendants. (See Brief of Appellee, 

Diocese of Gallup, pp. 6-9.) 

The only way to determine whether the Navajo Nation statute, 7 Nav. Code § 602(A)(1) 

and (4) has expired is to apply the Navajo Nation statute to the facts of the current case. When 

this application is performed, it is clear that Plaintiff did not discover the nature or cause of any 

injury that he experienced as a result of the sexual abuse by Fr. Cichanowicz and the negligence 

of the other Defendants until 2007. This means that the Plainti ff filed the current matter within 

the proper time designated by the statute. 

II. 	 SEXUAL ABUSE LIKE THE ABUSE IN THIS CASE CONCEALS THE NATURE 
OF ANY INJURY AND THE CONNECTION OF THE INJURY TO THE 
SEXUALLY ABUSIVE ACTS. 

In the current case, Plaintiff was sexually abused by Fr. Cichanowicz when Plaintiff was 

14 or 15 years old. Complaint, Exh. 1,' 14. Prior to having sexual contact with Plaintiff, Fr. 
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Cichanowicz provided alcohol to Plaintiff causing the Plaintiff to become intoxicated. Id. The 

sexual abuse did not appear injurious to Plaintiff at the time of the abuse. In fact, at the time of 

the sexual abuse, the sexual acts perfonned mislead Plaintiff into believing that they were 

pleasurable. Aff. John Doe BF, Exh. 2, '1 2. Plaintiff did not bleed as a result of the sexual 

contact. ld. Plaintiff did not bruise as a result of the sexual contact. Id. Instead, Plaintiff 

exhibited signs of sexual arousal. Id. So did Fr. Cichanowicz. ld. Consistently, Fr. 

Cichanowicz disguised the true nature of the sexual abuse by representing to the Plaintiff that 

such sexual contact was nonnal, pleasurable and safe for a child. Complaint, Exh. 1,'1 40; Aff. 

John Doe BF, Exh. 2, , 2. As a result, Plaintiff went through life not understanding that he had 

even been injured by the sexual contact. Aff. John Doe BF, Exh. 2, ~ 2. 

In its brief, the Franciscan Defendant appears to take the inaccurate position that sexual 

assault, by its very nature gives rise to a Plaintiff knowing that he has been injured. (See pp. 10

II, Appellee Brief by the Franciscan Defendants.) The facts of this case stand in sharp contrast 

to the Franciscan's position. In the current case, Fr. Cichanowicz overtly represented to the 

Plaintiff that the activity was not injurious. Id.; Complaint, Exh. 1, '1 40. Plaintiff experienced 

sexual arousal as a result ofFr. Cichanowicz's acts. Aff. John Doe BF, Exh. 2,112. There was 

nothing about the sexual acts thaI led the Plaintiff, or a reasonable person in Plaintiffs position, 

to understand or discover that these acts were injurious. In Plaintiffs mind, there were no facts 

connecting the injuries Plaintiff experienced as an adult to the sexual acts Plaintiff experienced 

as a child until 2007. This is a common experience for those who are sexually abused as 

children. Often it is not until years after the sexual abuse that victims experience these negative 

outcomes. Psychologist Mic Hunter observed that: 

Some of the effects of sexual abuse do not become apparent until the victim is an 
adult and a major life event, such as marriage or birth of a child, takes place. 
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Therefore, a child who seemed unharmed by childhood abuse can develop 
crippling symptoms years later and can have a difficult time connecting his 
adulthood problems with his past. 

MIC HUNTER, ABUSED BOYS 59 (1991 ) (emphasis added). 

When the evidence before this Court is considered, there is no other conclusion but that 

sexual abuse like the abuse in this case conceals the nature of any injury and conceals the cause 

of the injury by concealing the connection of the injury to the sexually abusive acts. 

Consequently, the statute of limitations found at 7 Nav. Code § 602(A)(J) and (4) did not begin 

to run until Plaintiff reasonably discovered the nature of the injury and connected that to the 

cause of the injury. In this case, that occurred in 2007 making Plaintiffs claims timely. 

III. 	 DINE' FUNDAMENTAL LAW SUPPORTS PLAI~TIFF'S CLAIMS. 

In his brief before this Court, Fr. Cichanowicz attempts to convince this Court that Dine' 

Fundamental Law allows a non-Navajo Priest to enter the Navajo Nation reservation, rape 

Navajo children and hide behind Dine' Fundamental Law to get away with it. In fact, Dine' 

Fundamental Law stands for the opposite result. According to Dine' Customary Law, Diyin 

Dine' eBitsaadec5' Beehaz'aanii, "[IJt is the right and freedom of the people that every child and 

every elder be respected, honored and protected with a healthy physical and mental environment, 

free from all abuse." 1 Nav. Code § 204 E. (Emphasis added.) 

The application of Dine' Customary or Fundamental law becomes important when 

interpreting other Navajo Code provisions. If a Navajo Code provision is considered ambiguous, 

then the Court may consider Dine' Customary or Fundamental law. Matter of Appeal ofYem R. 

SC-CY-32-06, 6 Am. Tribal Law 788 (Nav. S. Ct. 2006), footnote 2. The resulting 

interpretation of the Navajo Code must be consistent with the Dine' Fundamental law. 
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Here, it is the Plaintiffs position that the statute of limitations found at 7 Navajo Code § 

602 (A)( I) and (4) is clear and unambiguous. However, should this Court find that this statute of 

limitations is ambiguous, then this Court must apply a meaning that is consistent with Dine' 

Customary or Fundamental law. rd. Thus, the Dine' Fundamental Law that every child be 

respected, honored and protected with a healthy physical and mental environment, free from all 

abuse" must be considered when deciding whether Plaintiffs claims were timely made. 1 Nav. 

Code § 204 E. Taking into account this and all other Navajo Nation law, the Plaintiff has timely 

filed his lawsuit against the Defendants. Consequently, the trial court's ruling to the contrary 

must be reversed. 

IV. THE NAVAJO COURTS HAVE JURISDICTION OVER THIS MATTER. 

A. Plaintiff Pleads Sufficient Facts To Establish Jurisdiction 

In his brief, Fr. Cichanowicz incorrectly claims that the trial court erred when it found 

that Plaintiff had pled sufficient facts to establish both subject matter and personal jurisdiction. 

In fact, Plaintiff pleads sufficient facts to establish jurisdiction in this matter. Thc Plaintiff was a 

resident of the Navajo Nation reservation when he was sexually assaulted by Fr. Cichanowicz on 

the Navajo Nation reservation. Complaint, Exh. 1, ~'12-l4. As discussed below, these facts are 

sufficient to establish both subject matter and personal jurisdiction. 

B. This Court Has Subiect Matter Jurisdiction Over This Case 

The issue of jurisdiction in this case is whether the Navajo Nation has inherent sovereign 

power to protect its children from being sexually abused by non-members of the Navajo Nation 

by giving its members access to Navajo Nation courts for such claims. The specific legal 

question Ihat must be answered is whether the Treaty of 1868, Navajo and United States 

Supreme Court case law allow the Navajo Nation courts to exercise civil jurisdiction over a case 
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brought by a Navajo Nation member against non-members for sexual abuse and negligence that 

occurred on the Navajo Nation reservation. A thorough review of the law involved reveals that 

the answer is clearly yes, the Navajo Nation courts do have subject matter jurisdiction over civil 

tort cases involving the sexual abuse of a Navajo Nation child occurring on the Navajo Nation 

reservation. 

As discussed, the Diocese and Franciscans owned and operated Christ the King parish 

located on Navajo Nation tribal property. Complaint, Exh. I, 'Il'll 4-13. The Diocese and 

Franciscans provided the priest for Christ the King parish and the Diocese and Franciscans had 

the duty to supervise Fr. Cichanowicz while he was on Navajo Nation tribal land. Complaint, 

Exh. I, 'Il'll 3-6. The Diocese and Franciscans negligently failed to properly supervise Fr. 

Cichanowicz while Cichanowicz was on tribal land. Complaint, Exh. 1, 'Il'll 37-54. As a result, 

Fr. Cichanowicz was able to meet, groom and sexually manipulate and ultimately sexually abuse 

Plaintiff. rd. 

Significantly, under Navajo law, the location of the negligence is the place of the injury. 

In Ford Motor Company v. Kayenta, SC-CV-33-07, 7 Am. Tribal Law 652, 656 (Nav. Sup. Ct. 

2008), the negligence relating to a product liability automobile case took place on the Navajo 

reservation, despite the fact that the Ford automobile was designed and manufactured off of the 

reservation. Also, in Johnson Nelson v. Pfizer, 8 Nav. R. 369,4 Am. Tribal Law 680 (Nav. Sup. 

Ct. 2003), the place of the negligence was the place of the injury, namely on the Navajo 

Reservation, despite the fact that the pharmaceutical product was designed, developed and 

manufactured off of the reservation. 

The same result must occur in the current matter. The sexual abuse occurred on the 

Navajo reservation. Id. at 'If'lf 1, 9, 14. Accordingly, under Ford Motor and Pfizer, the negligent 
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conduct by the Diocese and Franciscans occurred at the place of the injury, on the Navajo Nation 

reservation on tribal trust land. 

Regarding Fr. Cichanowicz, Cichanowicz was a priest assigned to Christ the King parish 

on the Navajo Nation tribal trust land. Complaint, Exh. I, "'ll4-13. Fr. Cichanowicz resided at 

Christ the King parish. ld. Fr. Cichanowicz met Plaintiff at Christ the King parish. Id. Fr. 

Cichanowicz also groomed and manipulated Plaintiff and had sexual contact with Plaintiff on the 

Navajo Nation reservation on Navajo tribal trust land. rd. Current case law provides that this 

Court has jurisdiction over the subject matter of this lawsuit. rd. 

There is no disputing that protecting Navajo Nation children is vital to the Navajo Nation. 

For example, protecting Native American children is the purpose of the Indian Child Welfare 

Act of 1978 (the "Act"). 25 U.S.c. §§ 1901 -1963. According to the Act: "there is no resource 

that is more vital to the continued existence and integrity of Indian tribes than their children." 25 

U.S.C. § 1901 (3). 

Generally, Navajo Tribal Courts have jurisdiction over tort claims occurring on tribal 

trust land. For example, in Nelson v. Pfizer, 8 Nav. R. 369, 4 Am. Tribal Law 680 (Nav. Sup. 

C!. 2003), the Navajo Supreme Court ruled that Navajo Courts had subject matter jurisdiction 

over a product liability lawsuit involving the diabetes drug Rezulin that was prescribed to Navajo 

members. The Court noted that the plaintiffs were members of the Navajo Nation and residents 

of the Navajo Nation reservation who were treated with the drug Rezulin while on the 

reservation on tribal trust land. The Court also noted that the Defendant was a non-member 

pharmaceutical company. In its ruling, the Court ruled that the requirements of Montana did not 

apply because the tort took place on the tribal trust land on the reservation and therefore the 

Navajo Court had subject mailer jurisdiction to hear the case. See Montana below. 

9 



() o 
In addition, in Ford Motor Company v. Kayenta District Court, SC-CV-33-07, 7 Am. 

Tribal Law 652, 656 (Nav. Sup. Ct. 2008), the Navajo Supreme Court noted that under Article II 

of the Treaty of 1868 between the United States and the Navajo Nation, Navajo Nation courts 

have jurisdiction over tort claims filed by a tribal member against a non-member for injuries 

related to an accident that occurred on tribal trust land. According to the Court, "the Navajo 

Nation retains civil jurisdiction over claims arising within the Nation by inherent sovereignty 

under Article II of the Treaty [of 1868]. .. This Court's precedents have emphasized the Treaty 

as the primary source of the Nation's authority over non-Indians within the Nation." 

Finally, in pi,lleNichOlson Trust v. John Chavez, 8 Nav. R. 417, 5 Am. Tribal Law 365 

(Nav. Sup. Ct. 2004) the Navajo Supreme Court reaffirmed the Navajo Nation's authority to 

regulate all non-members other than certain federal employees on tribal trust land. Thus, each of 

these Navajo Supreme Court cases clearly establish the Navajo :Kation courts' subject matter 

jurisdiction over tort claims that occur on tribal trust land. 

A review of other related cases from the United States Supreme Court do not contradict 

this position. In Montana v. United States, 450 U.S. 544, 565-566 (1981), the United States 

Supreme Court ruled that Indian tribes retain inherent sovereign power to exercise civil 

jurisdiction over non-Indians on tribal trust land on their reservations. When considering matters 

that occurred within the physical boundary of the reservation, but on property that has been sold 

in fee simple to a non-member, a tribe may (1) regulate, through taxation, licensing, or other 

means, the activities of nonmembers who enter consensual relationships with the tribe or its 

members, through commercial dealing, contracts, leases, or other arrangements; and (2) A tribe 

may also retain inherent power to exercise civil authority over the conduct of non-Indians onfee 

lands within its reservation when that conduct threatens or has some direct effect on the political 
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integrity, the economic security, or the health or welfare of the tribe. Id. Significantly, the 

Navajo Supreme Court has held that Montana does not apply to torts that occur on Navajo 

Nation tribal trust land. See Pfizer above. 

Also, in Strate v. A-I Contractors, 520 U.S. 438, 442 (1997), the U.S. Supreme Court 

ruled that tribal courts could not entertain claims against nonmembers when an accident occurred 

on a portion of a public highway maintained by the State under a federally granted right-of-way 

over Indian reservation land; however, the Court specifically noted that" We express no view on 

the governing law or proper forum when an accident occurs on a tribal road within a 

reservation." Id. 

Moreover, in Plains Commerce Bank v. Long Family Land and Cattle Company, 128 

S.C!. 2709 1171 L.Ed.2d 457 (2008) the United States Supreme Court excluded non-Indian 

persons on land owned in fee simple - not tribal trust land - from tribal court jurisdiction. 

Significantly, there is no allegation that the acts that make up the Complaint in the current 

matter occurred on fee simple land within the Navajo Nation reservation. Consequently, Plains 

Commerce Bank, Strate and Montana, have no application here. Even if Montana did apply, a 

tribe's right to protect its children from being sexually manipulated and abused by non-members 

residing on the Navajo Nation reservation, appears to clearly fall within the second Montana 

exception where a "tribe may also retain inherent power to exercise civil authority over the 

conduct of non-Indians on fee lands within its reservation when that conduct threatens or has 

some direct effect on the political integrity, the economic security, or the health or welfare of the 

tribe." Montana, 450 U.S. at 566; 25 U.S.C. § 1901 (3) ("there is no resource that is more vital to 

the continued existence and integrity ofIndian tribes than their children."). 
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Here, the sexual abuse was committed on tribal reservation land and the negligent acts 

were committed by the Diocese and Franciscans, who owned and operated Christ the King's 

parish on tribal land. Under these facts, this Court has subject matter jurisdiction over the 

continuing tortious acts ofthe Defendants which occurred on Navajo Nation tribal trust land. 

C. This Court Has Personal Jurisdiction Over the Defendants in This Case 

This Court has personal jurisdiction over the Defendants pursuant to its long-arm statute. 

Specifically, under 7 Nav. Code § 253a, the Defendants, by their conduct, are subject to personal 

jurisdiction by the Navajo District Court: 

Personal jurisdiction based on conduct. ... A Court of the Navajo Nation may exercise 
personal jurisdiction over a person, who acts directly or by an agent, as to a cause of 
action for relief arising from the person's: 

3. 	 Causing tortious injury by any act or omission within the Navajo Nation; 

4. 	 Causing tortious injury in the Navajo Nation by an act or omission outside the 
Navajo Nation if he or she regularly does or solicits business, or engages in any 
other persistent course of conduct, or derives substantial revenue from goods used 
or consumed or services rendered in the Navajo Nation. 

* • • 

In Navajo Transport Services. Inc., v. Schroeder, SC-CV-44-06, 7 Am. Tribal Law 516 

(Nav. Sup. Ct. 2007), the Navajo Supreme Court considered a case where an off-reservation 

liquor store was being sued in Navajo District Court for injuries caused by a drunk driver who 

purchased alcohol off of the reservation. In its decision, the Supreme Court noted that 

"(p Jersonal jurisdiction means that a court has authority over a party, even if he or she resides 

outside the Navajo Nation, ifhe or she consents to have the case heard in the Navajo Courts, or if 

his or her actions have effects within the Navajo Nation." rd. (referring to long-arm jurisdiction 

under 7 Nav. Code § 253a.) Moreover, if long-arm jurisdiction is established, then the Court 
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must consider whether there are sufficient "minimum contacts" between the party and the 

Navajo Nation reservation so to not offend due process. Id. In the final analysis, the Court can 

use the federal minimum contacts standard for guidance, but regardless of the federal eoncepts of 

due process, the Court must decide "whether, taking into account all of the circumstances of the 

case, the assertion ofpersonal jurisdiction over these Appellees is fair under Navajo values." 

When discussing federal due process requirements for personal jurisdiction, the 

discussion must start with an analysis of the contacts the defendant has with the forum court. In 

Burger King Corporation v. Rudzewicz, 471 U.S. 462, 471 - 475 (1985), the United States 

Supreme Court held: 

The Due Process Clause protects an individual's liberty interest in not being subject to 
the binding judgments of a forum with which he has established no meaningful contacts, 
ties or relations. 

Jurisdiction is propcr, however, where the contacts proximately result from the actions by 
the defendant himself that create a "substantial connection" with the forum State. 

In the current matter, the Defendants each are subject to the long-arm statute and have 

sufficient minimum contacts and a substantial connection to the Navajo Nation under federal and 

Navajo due process provisions to warrant personal jurisdiction. As discussed, in and around 1984 

or 1985, when the Plaintiff was 15 years old, a member of the Navajo Nation and living on the 

Navajo Nation reservation, Fr. Cichanowicz was Plaintiffs parish priest at Christ the King's 

parish in Shiprock, Arizona. Complaint, Exh. 1, 'If":i 4, 14. During that time in 1984 or 1985, Fr. 

Cichanowicz sexually abused the Plaintiff two times at Christ the King parish on the Navajo 

Nation reservation. Jd. at '114. Prior to sexually abusing the Plaintiff, Fr. Cichanowicz provided 

alcohol to Plaintiff while they were on the Navajo Nation reservation. [d. 
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Christ the King's parish was and is owned, operated and staffed by the Diocese and 

Franciscans. Complaint, Exh. I, '11'1 4-13. At all times material, Fr. Cichanowicz and Christ the 

King parish were under the direct supervision, employ and control of the Defendants Diocese 

and Franciscans. Complaint, Exh. 1, '117. All acts of sexual abuse, took place during functions in 

which the Fr. Cichanowicz had custody or control of the Plaintiff in Fr. Cichanowicz's role as a 

priest and authority figure at Christ the King parish located on the ~avajo ~ation reservation. ld. 

Defendants Diocese and Franciscans provided training to Fr. Cichanowicz on how to perform the 

specific positions of a priest and a pastor at Christ the King parish on the Navajo Nation 

reservation. Id. at '1 8. Defendants Diocese and Franciscans hired, supervised and paid assistants 

to Fr. Cichanowicz while he was a priest at Christ the King on the Navajo Nation reservation. 

ld. Fr. Cichanowicz performed much of his work on the premises of Christ the King parish that 

was owned by Defendants Diocese and Baptist Order which is the location of the sexual abuse 

described herein and which is located on the Navajo Reservation. Id. at '1 9. Defendants Diocese 

and Franciscans were negligent in their supervision of Plaintiff, Fr. Cichanowicz and the Christ 

the King parish located on the Navajo Nation reservation. Id. '1'1137-54. 

In addition, Defendants Diocese and Franciscans are directly liable for the sexual abuse 

of Plaintiff occurring on the Navajo Nation reservation because they arc vicariously liable under 

the doctrine of respondeat superior for acts committed by Fr. Cichanowicz that were committed 

within the course and scope of his employment with the Defendants. rd. at '11'11 26, 33. 

Defendants Diocese and Franciscans are also directly liable for the sexual abuse of Plaintiff 

occurring on the Navajo Nation reservation because they aided and abetted Fr. Cichanowicz in 

sexually abusing the Plaintiff and ratified the acts of Fr. Cichanowicz occurring on the Navajo 

Nation reservation. Id. at '1'1125, 27, 32, 34. 
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These facts satisfy the requirements of the long-arm statute because the Defendants 

caused tortious injury to Plaintiff within the Navajo Nation, 7 Nav, Code § 253a, In addition, 

when taking into account all of the circumstances of the case, the assertion of personal 

jurisdiction over the Defendants is fair under Navajo values because the Defendants entered the 

Navajo Nation reservation, Defendant Cichanowicz lived on the Navajo Nation reservation, the 

Defendants operated Christ the King parish on the Navajo Nation reservation and while so 

operating, and the Defendants each caused a tortious injury to the Plaintiff while on the Navajo 

Nation reservation, Navajo Transport Services, Inc" v. Schroeder, SC-CV-44-06, 7 Am. Tribal 

Law 516 (Nav, Sup. Ct. 2007), 

The same facts support personal jurisdiction under federal law. The fact that Fr. 

Cichanowicz lived on the reservation, the Defendants operated Christ the King parish while on 

the Navajo Nation reservation and the Defendants each caused a tortious injury to the Plaintiff 

while on the )Iavajo Nation reservation establishes sufficient minimum contacts and a substantial 

enough connection to the Navajo Nation reservation to establish personal jurisdiction over the 

Defendants without offending Due Process. Burger King Corporation v, Rudzewicz, 471 U.S. at 

475. 

Consequently, the Navajo Nation long-arm statute applies to the Defendants and the 

Defendants have substantial contacts and connections with the Navajo Nation for this Court to 

assert personal jurisdiction over the Defendants based upon both Navajo and federal law. 

Dated: Respectfully submitte : 

William R. Keeler 
108 E. Aztec Ave. 
Gallup. NM 87301 
Phone: (505) 722-5608 
Fax: (505) 722-5614 
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• 


Patrick Noaker 
JEFF ANDERSON & ASSOCIATES, P.A. 
366 Jackson Street, Suite 100 
St. Paul, MN 55101 
Phone: (651) 227-9990 
Fax: (651) 297-6543 

Copy mailedJ'""",~ ?" !: ,2010 to: 

Thomas Lynn Isaacson 
Mason & Isaacson, P.A. 
104 East Aztec A venue 
Gallup, NM 87301 

Arthur O. Beach 
David W. Peterson 
Keleher & McLeod, P.A. 
201 Third St N.W., lZ1h Floor 
POBoxAA 
Albuquerque, NM 87103-1626 

Brian K. Nichols 
Modrall Sperling, Roehl, Harris & Sisk, P.A. 
PO Box 2168 
Albuquerque, NM 87103 

L Clifford Craig 
Taft Stettinius & Hollister LLP 
425 Walnut Street 
Suite 1800 
Cincinnati,OH 4520Z-3957 

" 
Robert P. Warburton 
Sheehan, Sheehan & Stelzner 
POBox 271 
Albuquerque, NW 87103 
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