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Roe v. Wade 1 is both a case and a symbol. It is the rare Supreme Court case that
Americans know. 2 It holds a special place in constitutional law, remaining openly and intensely
contested after nearly half a century, despite continuing popular support. 3
To those who support abortion rights, Roe demonstrates the Court’s crucial role in
protecting individual rights in the face of determined political opposition. For its critics, Roe was
the work of an “unelected” Court creating new constitutional rights; supposedly, by deciding
matters properly left to democratic determination, the Court inflamed conflict over abortion
and riled our politics. 4
We explain the origins of the abortion right and conflicts over it differently. The story we
tell is not simply a litigation history of a landmark case, but instead a story about the
democratic foundations of our constitutional law. We start our account of the abortion conflict
before litigation begins. Conflict enters the picture well before the courts do, as people argue
over the Constitution’s meaning in their everyday lives. We recount how citizens who lacked
power in any conventional sense were able over time to change the way the nation and its
courts understood longstanding guarantees of liberty, of equality, and of life.
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Roe itself, filed in federal district court in Dallas in March 1970, was one of many cases
in the late 1960s and early 1970s that invoked the Constitution to challenge the century-old
regime of criminal abortion statutes; 5 Roe just happened to be first in line on the Supreme
Court's docket. These cases emerged from principled and heated dialogue among powerful
social movements that initially did not even have courts in view. The story of Roe v. Wade is the
story of conflict born in democratic politics that engendered the rights claims that the Court
would ultimately recognize. The conflict continues to this day, even as advocates and their
arguments have changed as few would have expected.
This framework offers a fresh context for reading Roe. Enlarging our perspective in this
way allows us to recover claims for and against abortion rights to which the Court’s opinion in
Roe responded, as well as claims that the Court ignored—claims for women’s equality and for
protecting potential life that played an important role in reshaping the abortion right nearly
twenty years later in Planned Parenthood of Southeastern Pennsylvania v. Casey. 6
The account of Roe’s history the chapter offers can inform both normative and
predictive debate about Roe’s future.
1. Mobilization for Reform
Abortion, at least in early pregnancy, was not a crime at the nation’s founding. 7 But by
the late nineteenth century, to deliberately terminate a pregnancy was a crime in every state
except when necessary to save a woman’s life.8 Women turned to abortion nonetheless. By the
mid-twentieth century, by some estimates, there were 1.2 million abortions a year, meaning
that perhaps more than one of every four pregnancies ended in abortion.9 Women of means
could often find their way to a safe abortion, whether by traveling to countries where the
procedure was legal (Japan, England, and Sweden, by the 1960s) 10 or by referral to an
underground network of doctors who provided safe abortions for a price.
But for women without the money or the network, terminating a pregnancy came at
great risk, if the opportunity came at all. 11 In the 1930s, before the introduction of antibiotics,
On Roe, see Roe v. Wade, 314 F. Supp. 1217 (N.D. Tex. 1970). For other cases, see, for example, Crossen v.
Breckenridge, 446 F.2d 833 (6th Cir. 1971); Doe v. Rampton, 366 F. Supp. 189 (D. Utah 1973); Abele v. Markle, 342
F. Supp. 800 (D. Conn. 1972), vacated, 410 U.S. 951 (1973); Corkey v. Edwards, 322 F. Supp. 1248 (W.D.N.C. 1971),
vacated, 410 U.S. 950 (1973); Doe v. Scott, 310 F. Supp. 688 (N.D. Ill. 1970); People v. Belous, 458 P.2d 194 (Cal.
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there were an estimated 10,000 abortion deaths a year, with thousands more women left
permanently injured or rendered sterile from illegal and unsafe abortions. 12 The majority of
these deaths occurred among women of color, even though they comprised a minority of the
population.13 As the years went by, there was little change in the racially disparate burden of
illegal abortion. Only six percent of those who died from illegal abortions in New York City in
the mid-1960s were white. 14 During this same period, black women were fourteen times more
likely than white women to die from illegal abortion in Georgia. 15
Alarmed public health doctors were among the first to call for reform. At a public health
conference in 1959, Dr. Mary Steichen Calderone, the medical director of Planned Parenthood,
delivered a paper entitled Illegal Abortion as a Public Health Problem. 16 The “frightening hushhush” surrounding the subject, she argued, was “a symptom of a disease of our whole social
body.” 17 Calderone emphasized the inequities inflicted on poor women who could not find
doctors to authorize the procedure.18
In 1962, the American Law Institute (ALI), a prestigious group of lawyers, judges, and
legal academics, proposed a modest but still pathbreaking reform as part of an ongoing project
to modernize criminal law. Its proposal called for committees of doctors to authorize
therapeutic abortions for women whose situations met certain approved indications. These
included a pregnancy that resulted from rape or incest; that “would gravely impair the physical
or mental health” of the woman; or would lead to a child born with a “grave physical or mental
defect.” 19
Notably, the ALI reform proposal, which a dozen states adopted from the late 1960s
through 1970, 20 granted authority to doctors, not to women; the version Georgia enacted
required a pregnant woman to persuade three doctors plus a three-member hospital
committee that her pregnancy qualified for a legal abortion. 21 The American Medical
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Association, which had helped drive the nineteenth-century effort to criminalize abortion,
adopted a new rule in 1970 that authorized its members to perform therapeutic abortions, but
also instructed them not to engage in “mere acquiescence to the patient’s demand.” 22
Other streams fed into a growing movement for reform. A 1968 best-selling book, The
Population Bomb, warned that the earth was running out of resources. 23 While eugenicists once
focused on controlling the birthrate among the nation’s poor, the mid-century
environmentalists preached the virtues of separating sex and procreation and of limiting family
size for the rich and poor alike. 24
It was not until feminists joined the movement for decriminalization that womancentered arguments for abortion reform emerged. Betty Friedan, the founder of the National
Organization for Women, made such an argument in a fiery speech to an abortion-rights
conference in Chicago in February 1969. The conference was sponsored by the Illinois Citizens
for the Medical Control of Abortion, 25 a “staid” and “cautious” group whose founders were
primarily concerned with “population and family-planning work.” 26 Friedan presented the
audience with a completely different account of the reasons for reform: “[T]here is no freedom,
no equality, no full human dignity and personhood possible for women until we assert and
demand the control over our own bodies, over our own reproductive process.” 27 Laws
criminalizing abortion denied women the authority to shape their lives, Friedan argued. The
repeal of criminal abortion laws would endow women with that practical and symbolic capacity:
“Women are denigrated in this country, because women are not deciding the conditions of
their own society and their own lives. Women are not taken seriously as people . . . . So this is
the new name of the game on the question of abortion: that women’s voices are heard.” 28
Feminists innovated forms of abortion protest designed to assert women’s authority in
domains where traditionally it had been denied. To challenge the conventions that consigned
women to secrecy and shame about abortion, women shared their own abortion stories during
public “speak-outs.” 29 The Abortion Counseling Service of the Women’s Liberation Movement,
Resolution No. 44: Therapeutic Abortion, 1970 AM. MED. ASS’N PROCEEDINGS OF HOUSE OF DELEGATES 221, 221,
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better known as Jane, organized to provide access to safe abortion—initially by identifying
trustworthy physicians and then by teaching women to perform the procedure themselves.30
By taking charge in this very practical—and civilly disobedient way—activists sought to shift the
locus of authority from government and doctors to women. The informational brochure Jane
distributed asserted: “Only a woman who is pregnant can determine whether she has enough
resources—economic, physical and emotional—at a given time to bear and rear a child. Yet at
present the decision to bear the child or have an abortion is taken out of her hands by
governmental bodies which can have only the slightest notion of the problems involved.” 31
Friedan was hardly the only voice that linked the right to abortion to women’s
empowerment. Frances Beal, a prominent African-American feminist, described the
intersectional harms that abortion’s criminalization inflicted on women of color. 32 Women in
black and Puerto Rican communities lived in a kind of “double jeopardy”: on the one hand
pressured to accept sterilization in exchange for welfare benefits, on the other exposed to
unsafe abortion when unready or unable to bear children. Beal emphasized that in 1969,
“[n]early half of the child-bearing deaths in New York City were attributed to abortion alone
and out of these, 79% are among non-whites and Puerto Rican women.” 33
2. Countermobilization: Conflict Before Roe
As calls for reform spread from the medical and legal professions to popular
movements, those who were committed to keeping abortion illegal began urgently to organize.
The clergy of the Catholic Church played a leading role. In 1967, while an ALI-style reform bill
was pending in the New York Legislature that would have allowed a panel of doctors to
determine whether a woman could have an abortion in cases of rape, incest, threat to her
physical or mental health, or in cases of fetal abnormality, priests in most of the state’s 1700
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churches read a pastoral letter warning that the “right of innocent human beings to life is
sacred.” 34
In 1967, recognizing that reform was moving swiftly and that “more than half of all
Catholics disagreed” with the official Church position, the National Conference of Catholic
Bishops (NCCB) funded a “national educational campaign to provide institutional support for
the right-to-life cause”; a year later, a young priest named Bishop James McHugh established
the National Right to Life Committee (NRLC) to provide resources to oppose state-level
legislative reform. 35
During this period, the Catholic Church reaffirmed its view that the purpose of sex was
to create new life within marriage, reiterating its prohibition on birth control. 36 But in the midst
of a revolution in sexual mores and with American Catholics bitterly divided over whether to
preserve the Church’s ban on contraception, 37 the NRLC built the case for maintaining the
criminalization of abortion in terms that made no reference to sex. Instead, the NRLC placed
the fetus at the center of the argument, emphasizing its right to life within a constitutional and
human rights framework. 38
Catholic opposition to abortion acquired new momentum under the leadership of Dr.
John C. Willke. Willke, a family doctor, spent the 1960s traveling the country with his wife
Barbara as Catholic sex and marriage counselors, opposing birth control and celebrating the
virtues of saving sex for marriage and childbearing. In 1970, they enlisted in the antiabortion
cause. 39 The next year, the Willkes self-published a pocket-sized book, Handbook on Abortion, 40
which sold 1.5 million copies in eighteen months.41 The book was notable for two features. One
34
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was a graphic display of color photographs of fetuses. 42 The other, subtler but equally powerful,
was its explicit appeal to “our pluralistic society,” 43 rooting opposition to abortion not in
religious doctrine about the purposes of sex or the nature of life but instead in logic and
medical science. Handbook on Abortion went through two dozen printings and was translated
into many languages. 44
To be sure, not all Catholics opposed decriminalization 45 and not everyone who
opposed decriminalization was Catholic. But it was the leadership of the Church that led
opposition to abortion reform, identifying that position so closely with Catholicism that
Protestant churches—historically unwilling to join forces with the Catholic Church—largely
stayed away. 46 (Surprisingly from today’s perspective, in 1971 the National Association of
Evangelicals and the Southern Baptist Convention adopted positions that accepted abortion in
certain health-related circumstances.47 In this period, evangelicals had little political
engagement with abortion. Opposition to abortion was regarded as Catholic in origin and
energy. 48)
The Catholic face of antiabortion activism had political implications that would grow
exponentially in importance over the decade to come, offering new incentives for antiabortion
advocacy. During the 1972 presidential campaign, leaders of the Republican Party—which to
this point had supported liberalization of contraception and abortion—began to experiment
with antiabortion advocacy in an effort to recruit Catholic voters away from their traditional
allegiance to the Democratic Party. 49 An important figure was Kevin Phillips, a political
strategist for the Nixon White House who made his name forecasting that the Republican Party
could recruit white Southern Democrats to the GOP by appealing to race (the so-called
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“Southern Strategy”). 50 Phillips was quick to recognize another source of new Republican
voters: by adopting an antiabortion stance, Republicans might attract culturally conservative
Catholic Democrats. 51
Patrick Buchanan, another key Republican strategist, saw in the abortion conflict a
chance to capture Catholic votes and much more. Working with Richard Nixon’s presidential
campaign, Buchanan identified new ways of attacking abortion that would tap into voters’
unease with those who supported abortion—among them, the youth movements calling for
liberalization of abortion laws as part of a broader progressive agenda for fundamental social
transformation; movements then tying abortion to sexual revolution, civil rights, social justice,
and an end to war; and, prominently, feminists emphasizing abortion’s role in achieving
women’s equality in the home and workplace. 52 Buchanan was quick to appreciate that the
growing conflict over abortion was not only about when life began but also involved wideranging questions of religion, sex, and sexuality—the topics at the heart of what he would later
famously call the “cultural wars.” 53 Americans were deeply divided about how to live together,
and, as Buchanan understood, abortion was becoming a symbol of those deep divisions.
3. Legislative Change and Legislative Lock-Up
As public attention to the abortion issue escalated, so did public support for reforming
old criminal laws. 54 Between 1967 and 1970, a dozen states enacted laws that followed the
ALI’s model, permitting abortion—with multiple doctors’ approval—for women whose
situations met the stated criteria.55 In 1970, Alaska, Hawaii, Washington, and New York went
further to repeal their existing abortion prohibitions to permit women to terminate a
pregnancy without restriction until a certain gestational age.56
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By mid-1972, polls showed startlingly broad-based public appetite for reform of the
nation’s abortion laws. A Gallup poll published in August of that year showed that sixty-four
percent of Americans—nearly two out of three—agreed that “abortion should be a matter for
decision solely between a woman and her physician.” 57 The responses showed little difference
between men and women. Notably, a majority of Catholics (fifty-six percent) agreed with the
statement. While a majority of both Republicans and Democrats also agreed, Republican
support was notably higher (sixty-eight percent compared with fifty-nine percent). 58
The momentum for reform seemed unstoppable, with state after state enacting
legislation and poll numbers rising. But it all came to a halt after 1970. During the following two
years, liberalization efforts failed across the country and no additional reform bills were
enacted. 59 The New York Legislature, its members under intense pressure from the clergy of the
Catholic Church, repealed the reform measure it had adopted two years earlier. 60 Only
Governor Rockefeller’s veto kept the reform law on the books. 61 In 1972, a closely watched
Michigan referendum to liberalize abortion law failed. 62 This development was widely seen as a
bellwether for the fate of the state-by-state legislative strategy.63
The shutdown of legislative reform in the face of overwhelming popular support
illustrates the ability of a mobilized minority, committed to a single issue and institutionally
funded and organized, to thwart reforms that have broad popular support. 64 In New York, for
example, public support for the new abortion law stood at over sixty percent when the
legislature repealed it, and support for liberalization in Michigan was fifty-nine percent when
voters sent the reform referendum to defeat.65 In frustration, and with reason to hope for a
better outcome, advocates turned to the courts.
4. New Claims on the Constitution
As the effort to secure legislative reform stalled, those in favor of abortion rights turned
to other approaches and audiences. Might an appeal to the courts and to the Constitution
succeed in changing the law governing abortion—and if so, on what grounds? Young lawyers—
recent law school graduates, many of them women—began to make new claims, based in part
Gallup, supra note 45, at 208. This poll was in Justice Blackmun’s files. See LINDA GREENHOUSE, BECOMING JUSTICE
BLACKMUN: HARRY BLACKMUN’S SUPREME COURT JOURNEY 91 (2005).
58
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support for reform, see Neal Devins, Rethinking Judicial Minimalism: Abortion Politics, Party Polarization, and the
Consequences of Returning the Constitution to Elected Government, 69 VAND. L. REV. 935, 948 (2016).
59
Corinna Barrett Lain, Upside-Down Judicial Review, 101 GEO. L.J. 113, 139 (2012).
60
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on the Supreme Court’s recent decision recognizing a right to privacy in reproductive decisionmaking, about the meaning of the longstanding constitutional guarantees of liberty and
equality. 66
These early cases filed before Roe are striking as they express the constitutional injury of
laws criminalizing abortion in a variety of ways—some that judges would take decades to
recognize and others that judges do not recognize to this day. The cases illustrate popular
dialogue about the meaning of the Constitution’s guarantees, as citizens try to educate those in
power about harms not shared equally across lines of sex, race, and class. Their voices likely
played a role in leading judges to appreciate that laws criminalizing abortion inflicted
constitutional injuries on women without necessarily persuading the judges of the precise
constitutional character of those harms.
In fact, constitutional challenges to abortion statutes were already making their way
through the courts, raised by doctors facing criminal prosecution for performing abortions.67 In
1971, the U.S. Supreme Court reviewed the conviction of a doctor who argued that the health
exception in the District of Columbia’s abortion law was unconstitutionally vague because it left
doctors uncertain whether an abortion would be legal or criminal. To avoid the constitutional
question, the Court interpreted the law to give doctors latitude to use their ordinary
professional judgment. 68 Two years earlier, in People v. Belous, 69 the California Supreme Court
reversed a doctor’s conviction on vagueness grounds. Belous drew national attention because
the court went beyond vagueness to invoke, as a separate ground for reversing the doctor’s
conviction, the right to privacy first recognized by the U.S. Supreme Court four years earlier
when it struck down a law criminalizing contraception in Griswold v. Connecticut. 70
In invoking the right to privacy, the Belous court drew on a widely cited article by a
recent law school graduate named Roy Lucas.71 Lucas advocated directly challenging the
constitutionality of criminal abortion statutes under the Fourteenth Amendment’s rights of
privacy and autonomy recognized in Griswold. 72
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Lucas had embarked on a quest that many others were soon to join: how to express
intuitions about the injustice of abortion restrictions in constitutional law. 73 Spurred by the
recent failure of a reform bill in the New York Legislature, reformers in October 1969 filed four
separate lawsuits challenging the state’s abortion ban.74 Each lawsuit drew upon a model brief
that Lucas had prepared, taking its arguments in different directions that reflected the interests
of plaintiffs with distinct stakes in the abortion issue—doctors, ministers, an antipoverty
organization, and a class of women arguing that the law violated their rights to privacy and
equal protection.75
In this last case, Abramowicz v. Lefkowitz, Nancy Stearns of the Center for Constitutional
Rights, along with other feminist lawyers, built upon the Lucas brief’s emphasis on the right to
privacy, offering new ways of expressing the constitutional injuries wrought by New York’s
criminal abortion law. 76 The Stearns brief appealed to equal protection and to the Eighth
Amendment’s prohibition of cruel and unusual punishment, as well as to a “right to life” that
belonged to the woman. 77 These arguments all gave voice to feminist claims about the harms
abortion bans inflicted on women that were not well expressed by the language of privacy in
Griswold.
Stearns invited the courts to consider intersectional claims of class, race, and sex. At this
time, the Supreme Court had not yet rejected class-based claims under the Equal Protection
Clause, claims that at the time were being pressed in litigation across a variety of fronts. 78
Stearns was thus free to argue that abortion’s criminalization violated equal protection by
limiting safe abortion to women of means79 and by inflicting disparate harms on poor women
of color. 80
Stearns also argued that criminal abortion laws discriminated on the basis of sex. She
advanced this claim before the Court had held that sex discrimination violated equal
protection—and on terms that the case law resists to this very day. 81 In the Abramowicz brief,
Lucas worked with, among others, Melvin Wulf, the legal director of the American Civil Liberties Union (ACLU),
and Harriet Pilpel, an ACLU cooperating attorney and longtime advocate for the right to contraception and
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Stearns and her colleagues argued that in forcing women to continue a pregnancy, criminal
abortion laws violated equal protection by: (1) punishing the woman, but not the man, who
engaged in sexual relations; and (2) relegating women to a society that expelled pregnant
students, fired pregnant employees, and denied employment to women with children. 82 The
brief further asserted that the abortion laws “are both a result and symbol of the unequal
treatment of women” and reasoned that so long as “such a broad range of disabilities are
permitted to attach to the status of pregnancy and motherhood, that status must be one of
choice.” 83
Without case law to cite in support of these equal protection claims—and at a time
when only one percent of Article III judges were women 84—the feminist lawyers in Abramowicz
invoked actual women as authority. The brief quoted plaintiffs’ depositions and testimonies in
ways that mirrored women’s abortion speak-outs of the day. 85 The brief brought women’s
voices into the courtroom to show how laws criminalizing abortion inflicted injuries that
reflected and enforced inequalities of sex, race, and class.86
Nancy Stearns worked with movement lawyers to file similar suits with large, named
groups of plaintiffs in Connecticut, New Jersey, Rhode Island, Massachusetts, and
Pennsylvania. 87 The Connecticut case shows the same concern with the intersecting forms of
inequality. The pamphlet written to recruit plaintiffs challenged the ways criminal abortion laws
and cultural forces together pressured women into bearing children they were not ready to
have, while at the same time stigmatizing unwed motherhood and threatening sterilization and
the loss of public benefits to poor women who bore children. “We are tired of being pressured
to have children or not to have children. It’s our decision,” the pamphlet declared.88
Catherine Roraback, who had helped litigate Griswold v. Connecticut, and Nancy Stearns
translated these movement claims into a life, liberty, and equality challenge to Connecticut’s
nineteenth-century abortion statute. 89 Ultimately, 1700 women signed up as plaintiffs in the
discrimination and pregnancy discrimination, see generally Neil S. Siegel & Reva B. Siegel, Pregnancy and Sex Role
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case that became known as Women v. Connecticut, or more formally, Abele v. Markle. 90
Litigation in the Abele case ultimately led to the invalidation of Connecticut’s nineteenthcentury abortion ban. The district court invoked principles of due process on which the Court in
Roe would rely and principles of sex equality that would not inform the Court’s abortion
jurisprudence for decades. In its opinion, the district judge observed that in the century since
Connecticut’s ban on abortion had been enacted, there had been a transformation in the roles
of women, citing due process precedent and the Nineteenth Amendment, Title VII of the 1964
Civil Rights Act, and Reed v. Reed (the first equal-protection sex discrimination case). 91

5. Roe v. Wade
“We never thought we were filing what would become the Supreme Court case,” Sarah
Weddington would write two decades later. 92 Only recently graduated from the University of
Texas Law School when she helped launch the case that became Roe v. Wade, Weddington
lacked the experience and movement connections of Nancy Stearns and Catherine Roraback. 93
In 1969, she was living in Austin when members of a local women’s group approached her for
help in providing birth control counseling for unmarried University of Texas students. 94
Abortion was not on the group’s original agenda, but the issue soon arose as the women
considered their potential legal liability for referring students to abortion providers. 95 The
group asked Weddington to bring a federal lawsuit challenging the constitutionality of the
Texas statute, which dated to 1854 and prohibited all abortions except those necessary to save
a pregnant woman’s life. 96
Weddington agreed. Several years earlier, as a “scared” law student, Weddington and
her boyfriend had traveled “to a dirty, dusty Mexican border town to have an abortion, fleeing
the law that made abortion illegal in Texas” and spending all her money in the process. 97
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Weddington accepted the invitation to challenge the law, in order to “help[] others avoid what
we had gone through.” 98
Two years out of law school, Weddington had a legal research job but no experience
practicing law. 99 Looking for help, she turned to her law school classmate, Linda Coffee, who
had clerked for a federal district judge in Dallas, Judge Sarah T. Hughes, one of the first women
appointed to the federal bench.100 The plaintiffs the two women recruited included a married
couple with medical reasons for avoiding pregnancy and an unmarried pregnant woman who
for the purposes of the case was given the name Jane Roe. A doctor who was under indictment
for performing an abortion later entered the case as an intervenor.101
In March 1970, Weddington and Coffee filed their three-page complaint in the United
States District Court for the Northern District of Texas, in Dallas. 102 As a federal court challenge
to the constitutionality of a state law, the case was referred to a special three-judge court, with
direct appeal to the U.S. Supreme Court. The brief that Weddington and Coffee filed included a
photocopy of portions of Roy Lucas’s brief in the doctors’ challenge to New York’s criminal
abortion statute. 103 The Weddington-Coffee brief questioned the state’s interest in
criminalizing abortion.104 It argued that the Texas law was void for vagueness, 105 violated the
right to privacy recognized in the Supreme Court’s due process cases, 106 and discriminated
against poor women.107 The Weddington-Coffee brief incorporated the doctrinal privacy
arguments that Roy Lucas had advanced in the New York litigation, but did not mention the
movement equality concerns about sex and motherhood that Nancy Stearns and her colleagues
were pressing as the reason for recognizing women’s right to control their reproductive lives.
On June 17, 1970, the District Court, which included Judge Sarah Hughes, issued a per
curiam opinion reasoning that the right to privacy announced in Griswold extended to decisions
Id. at 50-51.
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100
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about abortion.108 The court issued a declaratory judgment that the statute was
unconstitutional but refused to enjoin its enforcement on the assumption that the state would
conform its criminal prosecution to constitutional requirements. 109
In the spring of 1971, the Supreme Court agreed to hear the appeals in both Roe v.
Wade and Doe v. Bolton, 110 which declared unconstitutional Georgia’s recent ALI-style reform
statute. In the Texas case, Jane Roe’s lawyers, with the assistance of Roy Lucas and Norman
Dorsen, a prominent law professor and civil libertarian, focused their brief largely on the
Griswold-anchored privacy objection to the state’s abortion ban. 111 They raised a vagueness
claim focusing on the law’s harm to doctors and argued that by criminalizing abortions, Texas
was putting its female citizens at risk. 112
In an amicus brief, Nancy Stearns voiced a variety of movement-informed equality
arguments for the abortion right that were not included in the party brief. She maintained that
denying women control over childbearing impoverished families. Her emphasis was on the
gender bias of the law that deprived women of a choice over whether and when to become
mothers. 113
Texas incorporated into its brief a medical account of fetal development that the state
asserted “establishes the humanity of the unborn child.” 114 “We submit that the data not only
shows [sic] the constitutionality of the Texas legislature’s effort to save the unborn from
indiscriminate extermination, but in fact suggests a duty to do so.” 115 The state defended its
law on the ground that the fetus has a right to life protected by the Due Process and Equal
Protection Clauses of the Constitution.116 The brief cited to numerous scientific sources 117 and,
on the model of Jack Willke, included photographs of prenatal development. 118
Justices Black and Harlan having unexpectedly retired at the beginning of the 1971
Term, only seven Justices sat for the arguments. Justice Blackmun, assigned by Chief Justice
Burger to write the majority opinions striking down both the Texas and Georgia laws, focused
his initial draft on the objections that the medical profession had been raising about criminal
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abortion laws: the laws were unconstitutionally vague and so exposed doctors to the risk of
prosecution without notice. 119
After Justices Lewis F. Powell Jr. and William H. Rehnquist joined the Court in January
1972, the Justices decided to rehear the cases before a full bench. The new argument took
place in October 1972—a fateful two years after the cases were filed. In the interim, as we have
seen, popular support for decriminalization had surged and was still rising, while countermobilization was also mounting. In developments that would prove highly significant, Congress
had voted to send an Equal Rights Amendment (ERA) to the states for ratification 120 and a
presidential campaign was underway.
Perhaps moved by the growing tide of lower court opinions striking down abortion
prohibitions, as well as by poll results showing public support for abortion’s decriminalization
that crossed party lines and religious groups, 121 Justice Blackmun now approached his
assignment with the confidence to base a new draft opinion not on the ground of vagueness
but on a constitutional right, the right to privacy that the Court in Griswold had derived from
the Ninth and Fourteenth Amendments. 122 Neither the state’s arguments on behalf of the
unborn nor concern about the welfare of pregnant women, he concluded, could outweigh a
woman’s fundamental right to terminate a pregnancy, at least in the early stages. 123
In his opinion, Justice Blackmun identified the right to privacy as “founded in the
Fourteenth Amendment’s concept of personal liberty and restrictions upon state action.” 124 It
was, he said, “broad enough to encompass a woman’s decision whether or not to terminate her
pregnancy.” 125 The majority reviewed the Court’s due process precedents, going back to the
early twentieth century, that protected intimate decision-making within and about family
relations. These included Meyer v. Nebraska, 126 Pierce v. Society of Sisters, 127 Griswold v.
Connecticut, 128 and Loving v. Virginia. 129
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Yet even as the Court recognized a woman’s privacy interests in deciding whether to
bear a child, it also recognized that the state had an interest in regulating abortion. The Court
rejected Texas’s claim that the unborn had a constitutionally protected right to life from
conception, 130 concluding that a wide body of law demonstrated that “the word ‘person,’ as
used in the Fourteenth Amendment, does not include the unborn.” 131 Even so, Justice
Blackmun reasoned, “[t]he pregnant woman cannot be isolated in her privacy.” 132 The state had
“separate and distinct” regulatory interests in protecting pregnant women’s health and in
protecting potential life, interests that grew as a pregnancy progressed and eventually became
“compelling.” 133
In creating this “trimester” framework, the Roe Court recognized a new state interest in
regulating a pregnant woman to “protect[] the potentiality of human life.” 134 The Court
reasoned that this interest was outweighed by the woman’s constitutionally protected right to
decide whether to carry a pregnancy to term. Only at viability, when the fetus “presumably has
the capability of meaningful life outside the mother’s womb,” did the state’s interest in unborn
life become compelling; “after viability,” the state could “go so far as to proscribe abortion . . .
except when it is necessary to preserve the life or health of the mother.” 135
The vote was 7-2. Justice Rehnquist dissented, focusing not on ethical questions about
abortion but instead on jurisprudential questions about the appropriate role of courts in a
constitutional democracy. He objected to the majority treating the right to privacy as a right
worthy of judicial protection, arguing that the Court should have employed deferential rational
basis review and that the trimester framework the Court adopted in its stead was “far more
appropriate to a legislative judgment than to a judicial one.” 136 He complained that “judicial
legislation” of this kind repeated the errors of the Court’s discredited decision in Lochner. 137
Justice White, joined by Justice Rehnquist, made the point in harsher terms,
emphasizing that under the Constitution the states retained authority to decide how to
regulate abortion.138 He was openly dismissive of the decision’s solicitude for women’s
interests in controlling decisions about whether to become a mother and characterized the
Court’s framework in scathing terms: “During the period prior to the time the fetus becomes
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viable, the Constitution of the United States values the convenience, whim, or caprice of the
pregnant woman more than the life or potential life of the fetus.” 139
Justice White’s contemptuous account of women seeking abortion for “convenience,
whim, or caprice” was largely unrebutted by the majority, which appealed to medical science
for authority and often spoke as if doctors rather than women were the rights holders whom
the Court was empowering to make decisions on behalf of their female patients. 140 The
majority did, for the first time, and perhaps in response to new rights claims, recognize reasons
why a woman might seek to end a pregnancy. 141 But this passing discussion barely
acknowledged the life-altering health harms or economic stakes of depriving women of control
over the timing of motherhood, much less the assault on a woman’s dignity of having others
empowered to decide her life’s course.
It is not surprising that the Court did not tie its analysis of the abortion right more
closely to these considerations or, in recognizing the state’s interest in protecting potential life,
scrutinize more closely the state’s reasons for compelling a woman to become a mother. Roe
reached the Court at a moment of profound transition. After all, the Court was only on the
verge of constructing a jurisprudence of women’s rights—just days before handing down Roe,
the Justices heard a young lawyer named Ruth Bader Ginsburg argue the landmark equal
protection case Frontiero v. Richardson. 142
6. From Roe to Casey: Conflict and Constitutional Change
The Court’s decision consolidated strong public support for the abortion right. Two
months after the Court decided Roe, a National Opinion Research Center survey “showed a
remarkable liberalization of abortion attitudes on the part of all groups and subgroups of
American society.” 143 In February 1976, sixty-seven percent of those responding to a
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nationwide survey agreed with the statement: “[T]he right of a woman to have an abortion
should be left entirely up to the woman and her doctor.” 144
Roe was greeted by criticism, though not the firestorm often imagined today. 145
(Strikingly, during the 1975 Senate confirmation hearing for John Paul Stevens, the first
Supreme Court nominee since Roe, there was not a single question about abortion.146) Abortion
opponents continued their efforts, now seeking to amend the Constitution either by prohibiting
abortion or by returning the abortion question to the states. 147 While those efforts failed,
opponents were successful in cutting off state and federal funding for most abortions for poor
women under the Medicaid program, restrictions that a series of Supreme Court decisions
upheld.148 The Court acquiesced in these funding decisions as consistent with the right
recognized in Roe. It endorsed the government’s “objective of protecting potential life” through
“incentives that make childbirth a more attractive alternative than abortion” 149 for women who
relied on government assistance for their medical care. Critics pointed out that the Court had
interpreted Roe to expose poor women of color to the same health and reproductive
inequalities they endured before Roe. 150
In the decades after Roe, the abortion debate continued to change shape. In January of
1973, few could have foreseen that the abortion right would become inextricably identified
with the cause of women’s equality, that the Republican Party would court voters by targeting
for reversal a decision originally supported by five of six Republican-appointed Justices, 151 or
that the party’s strategists would find in abortion an issue that would prove capable of uniting
Catholics and evangelicals, who had long mistrusted each other, in political coalition as
Christians.152
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The national ratification campaign for the ERA, which began just before the Court’s
decision in Roe,153 helped widen debate from biology to the very structure and integrity of the
American family. By 1977, Phyllis Schlafly was warning that the ERA would provide a new
constitutional basis for abortion (and same-sex marriage). 154 A new “pro-family” politics
emerged that tied debates over abortion and family roles. 155 Defending the family and the
unborn provided religious leaders an opportunity to reclaim a role for religion in the public
square.156
Repeatedly the conflict over abortion converged on the Court, most fatefully in 1992 in
Planned Parenthood of Southeastern Pennsylvania v. Casey, 157 a case involving a statute
restricting abortion in conflict with the Court’s post-Roe decisions. 158 When the case reached
the Supreme Court, only Justice Blackmun remained of Roe’s seven-member majority—and a
majority of Justices had been appointed by Presidents who openly sought Roe’s reversal.159
The Court that handed down Casey startled the nation by reaffirming—yet at the same
time changing—Roe’s central holding. In writing Casey, no longer did the Court look outward,
toward the authority of doctors or the science of pregnancy. It reached for a settlement
between the contending forces within the Constitution itself.
Reasoning that the trimester framework, which only permitted the government to
restrict abortion to protect potential life at the point of fetal viability, had “undervalue[d] the
State’s interest in [protecting] potential life,” 160 the Court abandoned the framework. It
adopted instead an “undue burden” standard that permitted the state to regulate abortion to
protect unborn life from the beginning of pregnancy, 161 so long as the state protected life by
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means that respected women’s authority to decide whether to give birth.162 In so holding the
Court created opportunities for opponents of abortion to enact restrictions on abortion that
Roe itself never sanctioned, restrictions that were designed to transform the public’s
understandings of the morality and the constitutionality of the practice.
Although Casey allowed states to enact abortion restrictions throughout pregnancy as
Roe did not, it built upon Roe’s concerns with autonomy, speaking in the language of liberty,
dignity, and equality. 163 Government could “persuade” a woman to carry her pregnancy to
term,164 but the “means chosen by the State to further the interest in potential life must be
calculated to inform the woman’s free choice, not hinder it.” 165 The state could not prevent a
woman from exercising a right the Court deemed essential to her ability “to participate equally
in the economic and social life of the Nation.” 166 Respect for the equal citizenship of women
appears centrally in the opinion. 167 Nearly a generation later, voices barely acknowledged in
Roe acquired primacy of place.
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As a matter of law, it is now Casey more than Roe that defines the reach of the abortion
Yet Roe continues to exert a powerful pull on the nation’s politics—and its
understanding of courts, rights, and constitutional law—conveying wildly different meanings to
different audiences. At one and the same time, Roe is the site of practical political struggle and
of profound questions of principle. To some, it is the ultimate symbol of a court’s usurpation of
democratic prerogatives. To others, it sanctions the taking of unborn life. To still others, it
stands for the dignity and the empowerment of women—“a woman’s autonomy to determine
her life’s course, and thus to enjoy equal citizenship stature.” 169
right.168

These are conflicts that law can shape—but cannot settle.
The debate continues to rage. As the Supreme Court's membership evolves, a Court that
questioned the basis for the abortion right could decide cases along many paths -- with
implications for Roe, Casey and more. But as we have seen, the Supreme Court is not the only
actor and almost never has the final word on the questions that most deeply engage and define
us. The debate over how the American public best understands the constitutional guarantees of
liberty, equality, and life 170 will continue where our story began -- in state legislatures and in
state courts, in Congress, in social movements -- and among the people themselves.
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