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Our law has dealt with this question by indulging in a pretense
— by denying that the will substitutes are will-like and by validating
them as gifts. I shall urge a more candid answer, for which I think
there is much support in existing practice and doctrine.

A. The Present-Interest Test

The essential difference between a gift and a will can be simply
stated: a gift is a lifetime transfer, ordinarily effected by present
delivery of the property, whereas a will transfers property only on the
transferor’s death. I explained in Part I why the pure will substitutes
fall so clearly on the will side of the gift/will line. Each maintains
the transferor’s complete lifetime dominion and creates no interest in
the transferee until the transferor’s death. Nevertheless, the case law
that has legitimated the pure will substitutes treats them as lifetime
transfers. The main stratagem has been to identify some so-called
“present interest” in the transferee, acquired during the lifetime of the
transferor, which makes the transferee a donee and distinguishes the
will substitute from a will.

The leading case exemplifying this mode of analysis is Farkas v.
Williams,™ decided by the Illinois Supreme Court in 1955. Farkas
signed four identical fill-in-the-blank declarations of trust supplied by
an investment company in connection with his purchase from the
company of four blocks of mutual fund shares. He filled in the name
of Williams, a faithful employee, as the beneficiary of each trust. The
standard form terms reserved to Farkas the right to revoke the trust,
to change beneficiaries, and to receive the trust income for life.”! If
the beneficiary predeceased the testator, the trusts would be automat-
ically revoked. Sale (by redemption) of some or all of the shares
would operate as revocation pro tanto.’? The declarations were not
attested and hence did not conform to the requirements of the local
Wills Act.”

Farkas died intestate, and his heirs claimed the mutual fund shares
for the probate estate. The lower court held in their favor, reasoning
that because the beneficiary had had no enforceable interest during
Farkas’ lifetime, the purported trusts were attempted wills that failed
for want of compliance with Wills Act formalities.”4 The supreme
court reversed, concluding that the trusts had created a present inter-
est in the beneficiary. The court conceded that “[i]t is difficult to name

use the probate system. On the requirement that there be testamentary intent independent of
formal compliance, see T. ATKINSON, supra note 5, at 205-10.

70 5 TIL. 2d 417, 125 N.E.2d 600 (1955).

1 See id. at 424, 125 N.E.2d at 604.

72 See id. at 42324, 125 N.E.2d at 603-04. -

73 See id. at 421, 125 N.E.2d at 6oz2.

74 Farkas v. Williams, 3 IIl. App. 2d 248, 121 N.E.2d 344 (1954).
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1984] NONPROBATE REVOLUTION 1127

this interest””S but pointed approvingly to a label used in the first
Restatement of Trusts, the “contingent equitable interest in remain-
der.”’¢ How was this remainder evidenced, since the terms of the
instrument permitted Farkas both full enjoyment during his lifetime
and complete freedom to dispose of the property on death, either by
changing trust beneficiaries or by revoking the trusts in whole or in
part? The only interest that, according to thé court, passed inter
vivos to the beneficiary was one in a potential lawsuit: the right to
sue the trustee for a breach of some fiduciary duty that impaired the
beneficiary’s remainder interest. Acknowledging that the beneficiary
would never sue during the trustee’s life because the trustee could
revoke and defeat the claim, the court maintained that the beneficiary
could wait for the trustee to die and then sue his estate for the breach
" of fiduciary duty.””

In truth, this ingeniously imagined interest would never be en-
forceable. In many cases, the estate of the transferor would have a
potent defense of laches: the beneficiary’s delay in suing to recover for
the transferor’s supposed breach induced the transferor to leave the
trust unrevoked. Even though laches might not defeat the claim of a
beneficiary who did not knowingly delay,’® success on the merits
would be improbable. It is hard to envision what acts of ‘misman-
agement might constitute a breach under a trust instrument that
expressly immunizes what is normally the most egregious breach a
trustee can commit — appropriation of the corpus for his own benefit.
The court in Farkas groped for examples of cases in which such
liability might arise. Suppose, it said,

without having revoked the trust, Farkas as trustee had given the
stock away without receiving any consideration therefor, had pledged
the stock improperly for his own personal debt and allowed it to be
lost by foreclosure or had exchanged the stock for another security or
other worthless property in such manner as to constitute gross impro-
priety and gross negligence.”9

The best way to see what is wrong with these examples is to imagine
each as a two-step transaction in which the settlor first redeemed the
shares and then used the proceeds to commit the act imagined. No
liability would result, because the trust explicitly declares that re-

7S Farkas, 5 Ill. 2d at 422, 125 N.E.2d at 603.
76 Id, at 423, 125 N.E.2d at 604 (citing RESTATEMENT OF TRUSTS § 56 comment f (1935)).
71 See id. at 432, 125 N.E.2d at 608.
78 See 3 A. SCOTT, supra note 66, § 219.4, at 1763 & n.3. In the Farkas case, the beneficiary
- may not have known of the trusts. The settlor signed the declarations of trust and filed them
with the investment company. He placed the share certificates issued in his name as trustee in
his safe deposit box, where they were found after his death. See Farkas, 5 Ill. 2d at 420, 125
N.E.2d at 6o2.

79 Farkas, 5 1Il. 2d at 432, 125 N.E.2d at 608.
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demption is a permitted mode of revocation; and once the transferor
had revoked, he would, of course, be entirely free to be reckless with
his property. I suggest that if one of the transactions imagined by the
court were to occur, the court would treat the case as the analytical
equivalent of such a two-step transaction — revocation followed by
dealings free of trust.80 In other words, if a plaintiff brought such a
lawsuit — and of course, no one ever has — the estate of the transferor
would contend that the interest that the transferor retained under the
trust was so great that he owed no duty of care to those to whom he
might have left something.

The odor of legal fiction hangs heavily over the present-interest
test. We see courts straining to reach right results for wrong reasons
and insisting that will-like transfers possess gift-like incidents. Courts
have used such doctrinal ruses to validate not only the revocable inter
vivos trust, but the other will substitutes as well. Why is a transfer
by life insurance policy or by pension plan not void for violation of
the Wills Act? Because the beneficiary’s interest is “vested” during
the transferor’s lifetime. But how can it be vested when the transferor
may freely revoke the beneficiary’s interest? Well, the power to revoke
simply makes the interest “vested subject to defeasance.”8! What is
the difference between the revocable and ambulatory interest created
by a will, and a vested but defeasible interest in life insurance or
pension proceeds? None at all, except for the form of words. Simi-
larly, the joint bank account created merely as a probate avoidance
device has been treated as a true joint tenancy, despite the depositor’s
power to exercise total lifetime dominion over the account.82 Of the
pure will substitutes, only the transparently labelled P.O.D. account
has persistently failed the present-interest test8% and has had to depend
for the most part upon statutory validation.

80 The court in Farkas employed a similar two-step analysis to explain why a revocable inter
vivos trust should be valid even when the settlor retains extensive powers to direct and control
the trustee’s administration and investment functions: “Actually, any . . . [such] powers could
readily be assumed by a settlor with the reserved power of revocation through the simple
expedient of revoking the trust, and then, as absolute owner of the subject matter, doing with
the property as he chooses.” Id. at 430, 125 N.E.2d at 607.

81

Some courts have been reluctant to state definitely that the interest of the beneficiary
is a mere expectancy where the insured has the power to change the designation and
have stated that the interest, in that case, is vested subject to defeasance by the act of
the insured. This is a mere nicety of language, comparable with using the right fork or
spoon at the table.
2 J. APPLEMAN & J. APPLEMAN, supra note 66, § 911, at 475 (footnote omitted); see also
Buehler v. Buehler, 323 S.W.2d 67, 69 (Tex. Civ. App. 1959) (adopting the vested-subject-to-
divestment formulation to analyze rights in a pension plan).

82 Seey e.g., Wimmer v. Staver, 218 Wis. 114, 260 N.W. 655 (1935).

83 See, e.g., In ve Estate of Atkinson, 175 N.E.2d 548 (Huron County, Ohio, P. Ct. 1961).
Most courts applied the doctrine of federal supremacy to sustain P.0.D. designations in United
States savings bonds, but some jurisdictions resisted that view. See Annot., 37 A.L.R.2D 1221
(1954)-
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The lesson of this case law is that the courts sympathize with
people who want to avoid probate. As the Massachusetts Supreme
Judicial Court said in 1944 in one of the most influential discussions
of the matter:

If an owner of property can find a means of disposing of it inter vivos
that will render a will unnecessary for the accomplishment of his
practical purposes, he has a right to employ it. The fact that the
motive of a transfer is to obtain the:practical advantages of a will
without making one is immaterial.8¢

Granting that courts are disposed to favor the will substitutes, the
question remains: Why must they couch their support in fiction? Why
insist on finding a present interest that is lacking? Why deny the will-
like nature of the will substitutes?

B. Probate Monopoly or Transferor's Intent?

Underlying the case law is the premise that probate is the sole
means by which our legal system permits a transferor to pass his
property on death. Thus, in the Farkas case the court assumed that
Farkas’ heirs, his probate takers, would be entitled to the mutual fund
shares unless the purported trusts were “present” transfers and hence
non-will-like. The assumption that will-like results may be achieved
only by instruments that are wills and that invoke the probate system
has distorted the law of will substitutes and turned it down the path
of fiction. I shall call this assumption the “probate monopoly theory.”

The probate monopoly theory purports to derive from the funda-
mental texts of the law of gratuitous transfers — the Wills Act and
the Statute of Descent. Close inspection shows that neither compels
it. The typical Wills Act is silent on the question of what transactions
it covers — that is, what transfers must take place by will. The
Uniform Probate Code, for example, defines “will” in a circular fash-
ion: “Will’ includes codicil and any testamentary instrument which
merely appoints an executor or revokes or revises another will.”85
Qualifications aside, this definition says that ““Will’ includes . . . any
testamentary instrument” — in short, a will is a will. The Wills Act
tells us what formalities are necessary to effect a probate transfer, but
it does not purport to forbid or invalidate nonprobate transfers.

A stronger but still unsatisfying linguistic basis for the probate
monopoly theory can be found in the Statute of Descent, the law
governing succession to any property passing by intestacy. Again we
may take the UPC as a fairly typical example: “Any part of the estate
of a decedent not effectively disposed of by his will passes to his heirs

84 National Shawmut Bank v. Joy, 315 Mass. 457, 471, 53 N.E.2d 113, 122 (1944) (citations
omitted).
85 UPC § 1-201(48) (1982).
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as prescribed in the following sections of this Code.”86 This provision
throws us back on the meaning of the term “estate,” which is defined
unhelpfully as “the property of the decedent.”87 But which property?
The probate monopoly theory would require us to read the definition
to include property that the decedent meant to pass by will substitute,
on the ground that his lifetime dominion made it still his property at
death. It is this interpretation that forces the courts to use the lifetime
transfer fiction to rescue the will substifutes. But this interpretation
is not compelled.

The better solution, which corresponds to modern practice, would
be to read “estate” as a residual entity containing only the property
not disposed of by will substitute. Such a reading would contradict
the probate monopoly theory and make unnecessary the pretense that
will substitutes are transfers completed in the lifetime of the transferor.
Of course, that interpretation requires a clear understanding of what
qualifies as a will substitute. Fortunately, the same case law that has
been so disingenuous in finding fictional present interests has provided
a surprisingly candid and functional standard for defining will substi-
tutes.

The courts have been uncomfortable with the present-interest test,
and they have attempted to provide a further justification for ex-
empting the will substitutes from the Wills Act — the concept of
“alternative formality.” In truth, this notion cannot reconcile the.will
substitutes with the probate monopoly theory, but it can help us
identify the boundaries of the nonprobate system once we reject the
probate monopoly theory.

The court in Farkas invoked the alternative formality argument:

Another factor often considered in determining whether an inter vivos
trust is [void for violation of the Wills Act] is the formality of the
transaction. Historically, the purpose behind the enactment of the
statute on wills was the prevention of fraud. The requirement as to
witnesses was deemed necessary because a will is ordinarily an ex-
pression of the secret wish of the testator, signed out of the presence
of all concerned. The possibilities.of forgery and fraud are ever
present in such situations. Here, Farkas executed four separate ap-
plicatiens for stock . . . in which he directed that the stock be issued
in his name as trustee for Williams, and he executed four separate
declarations of trust in which he declared he was holding said stock
in trust for Williams. The stock certificates in question were issued
in his name as trustee for Williams. He thus manifested his intention
in a solemn and formal manner.88

8 Id. § 2-101.

87 Id. § 1-201(11).

8 Farkas v. Williams, 5 Il. 2d 417, 433, 125 N.E.2d 600, 608 (1955) (citations omitted);
see supra pp. 1126~28.
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Courts and scholars have made the same argument in support of the
other main will substitutes. The Totten trust, for example, “is voli-
tional, formal, and solidly backed by business practice.”89 It involves
an “interview with the bank officer and the execution of [a] sighature
card. These procedures would seem to discourage hasty and impulsive
action and to reduce the danger of forgery, fraud and coercion to a
minimum.”9% In the field of life insurance, the courts treat the “al-
ternative formalities — those formalities required by the contract —
as a kind of quid pro quo for freedom from the wills statute and
probate procedure and costs.”91

The notion of alternative formality offers an important insight.
The will substitutes do exhibit formalities — written terms and sig-
nature — that parallel the requirements of the Wills Act. And in
some cases, the involvement of third parties such as bank officers and
insurance agents may serve some of the purposes of attestation. Mo-
tivated by considerations of efficiency and accuracy, .the financial
intermediaries who operate the nonprobate system have developed
simplified formalities that largely serve the purposes of the Wills Act.
Indeed, the needs of business practice incline the nonprobate system
to a level of formality for the will substitutes that is well above the
minimum permitted in jurisdictions that allow holographic wills. Ho-
lographs get scratched on tractor fenders and bordello walls.92 Totten
trusts and pension plans do not.

But what, precisely, is the significance of the insight that will
substitutes exhibit alternative formality? By emphasizing the func-
tional equivalence of will and will substitute, the notion of alternative
formality certainly points us away from the present-interest fiction.
Yet this emphasis only deepens our quandary if the probate monopoly
theory still holds — if, in other words, all transfer on death must be
by will or intestacy. If the Wilks Act governs, the will substitutes are
void, because they do not comply with the Wills Act. The transferor
is not at liberty to invent alternative formalities for probate transfer,
no matter how well they might serve the purposes of the Wills Act.
The problem is not that the will substitutes are not formal enough,
but simply that their formalities are not those of the statute. Indeed,
we <can imagine types of noncompliance that exhibit a higher level of
formality than the Wills Act requires. Suppose, for instance, that a
testator attempted to make his will orally, on videotape, with credible
supernumerary witnesses present. No matter how earnest and con-
vincing his expression of testamentary intent might be, and no matter

89 Friedman, supra note 22, at 369.

9 Ritchie, What Is a Will?, 49 VA. L. REv. 759, 763 (1963).

91 Kimball, supre note 6, at 77.

92 For the tractor fender case, see 26 CaN. B. REV. 1242 (1948); for the case of the belly
dancer’s bedroom wall, see J. DUREMINIER & S. JOHANSON, supra note 37, at 31o.
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how superior videotape might be to writing, signature, and attestation
for achieving the various purposes of the Wills Act, the testator is not
at liberty to enact his own Wills Act. He must comply — at least
substantially9® — with the governing Wills Act in order to effect a
probate transfer.

Alternative formality is not a test for compliance with the Wills
Act; it is a test for not having to comply with the Wills Act. Because
it sets limits on what constitutes a valid nonprobate transfer, it gives
us a basis other than the probate mionopoly theory for resisting claims
that casual documents are effective will substitutes. Alternative for-
mality is a test that tells us when a mode of transfer should be fairly
regarded as an effective will substitute operating outside the probate
system. Alternative formality thus defines the bounds of the nonpro-
bate system.

Modern practice supplies only one theory that can reconcile wills
and will substitutes in a workable and honest manner: the rule of
transferor’s intent. The real state of the law is that the transferor
may choose to pass his property on death in either the probate or the
nonprobate system or in both. The transferor who takes no steps to
form or disclose his intent will be remitted to probate, the state system.
The transferor who elects to use any of the devices of the nonprobate
system will be protected in his decision, provided that the mode of
nonprobate transfer is sufficiently formal to meet the burden of proof
on the question of intent-to transfer. The alternative formalities of
the standard form instruments that serve as mass will substitutes
satisfy this requirement so easily that the issue of intent almost never
needs to be litigated. The transferor’s-intent theory thus replaces the
probate monopoly theory. Transferors are free to opt out of probate
by selecting any of the well-demarcated nonprobate modes of trans-
fer.94

This intent theory supplies the implicit basis for the Uniform
Probate Code’s article VI, which disavows the present-interest rubric

93 The view that small defects in formal compliance ought not to void a will is one that I
have developed in Langbein, Crumbling of the Wills Act: Australians Point the.Way, 65 A.B.A.
J. 1192 (1979), and Langbein, supra note 18. See also R. WELLMAN, L. WAGGONER & O.
BROWDER, PALMER’s CASES AND MATERIALS ON TRUSTS AND SUCCESSION 154-~57 (4th ed.
1983) (compendium of the latest developments in legislation and case law concerning the sub-
stantial compliance doctrine).

94 Lawrence Friedman made essentially this point in a somewhat different context when he
wrote:

In theory, property is legitimately transmitted to the next generation at death only
through the medium of a properly executed will or the laws of intestacy. But the “truc”
rule, implicit in the behavior of courts and legislatures, is quite different. The legal
system actually finds acceptable other means of disposing of property at death provided
these means are (a) voluntarily adopted by the decedent, and (b) supported by the
regularized and formal course of practice of business or social institutions — banks, trust
companies, and insurance companies.

Friedman, supre note 22, at 368.
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and validates the will substitutes wholesale. Article VI contains a
group of sections that deal with multiple-party bank accounts® and
a general provision, section 6-201, that covers the rest of the will
substitutes. The sections governing bank will substitutes treat the
transferor as the exclusive owner of the account during his lifetime
but enforce the transfer to the beneficiary on death.96 The official
comment explains that “a person who deposits funds in a multiple-
party account normally does not intend to make an irrevocable gift
of all or any part of the funds represented by the deposit.”97 Never-
theless, the Code provides that “the account operates as a valid dis-
position at death rather than as a present joint tenancy.”9®

The UPC’s section 6-201, entitled “Provisions for Payment or
Transfer at Death,” extends to most of the other mass will substitutes:
it brings within its coverage “an insurance policy, contract of employ-
ment, bond, mortgage, promissory note, deposit agreement, pension
plan, trust agreement, conveyance.”% For good measure the section
lengthens its reach to whatever future products of financial interme-
diation may emerge: it includes “any other written instrument effective
as a contract, gift, conveyance, or trust.”190 Each of these will sub-
stitutes is declared “nontestamentary,”101 meaning valid though inef-
fective as a probate transfer under the Wills Act.

The official comment to section 6-zor states flatly that “there
appear to be no policy reasons for continuing to treat these varied
[will substitutes] as testamentary.”102 By suggesting that there is no
ground for interfering with the transferor’s choice between probate
and nonprobate transfer, the draftsmen are in effect adopting what I
have called the transferor’s-intent theory. The alternative formalities
that characterize the business practice of financial intermediation —
typically, filling in the blanks on a standard form contract and signing
it — are sufficient to evidence intent to transfer the assets in question.
The comment continues:

The revocable living trust and the multiple-party bank accounts, as
well as the experience with United States government bonds payable
on death to named beneficiaries, have demonstrated that the evils

95 UPC §§ 6-101 to -113 (1982). Section 6-101(3).extends the scope of these provisions beyond
commercial banks to include credit unions and similar deposit takers.

9% See id. §§ 6-103 to -104.

97 Id. § 6-103 comment.

98 Id.

9 Id. § 6-201(a).

100 Jd. By requiring only a written instrument rather than the writing, signature, and
attestation necessary under the Wills Act, the draftsmen may be said to have substityted the
level of formality characteristic of the Statute of Frauds for the higher level found in the Wills
Act.

101 UPC § 6-201(a) (1982).

102 Id. § 6-201 comment.
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envisioned if the statute of wills is not rigidly enforced simply do not
materialize. The fact that these provisions often are part of a business
transaction and in any event are evidenced by a writing tends to
eliminate the danger of “fraud.”103

The UPC has not been adopted widely enough to solve by fiat the
problem of the juridical basis of the nonprobate system.10¢ In juris-
dictions in which the UPC or similar legislation has not been enacted,
the rationale that the UPC supplies for its wholesale legitimation of
the will substitutes should guide courts to the same result as a matter
of construction of the Wills Act and the Statute of Descent. The UPC
disavows the present-interest fiction and recognizes that the will sub-
stitutes are transfers on death; it reiterates the declining importance
of the protective policy of the Wills Act; and it finds in the alternative
formality of the will substitutes further justification for placing non-
probate transfers beyond the reach of the Wills Act and the probate
system.105 This rationale, as we have seen, is implicit in the case law
that developed the alternative formality rubric.

The will substitutes are, of course, secure in American law re-
gardless of theory. Where legislatures have not intervened to immu-
nize the will substitutes, the courts have largely sustained the non-
probate modes of transfer through the lifetime transfer fiction. But
fiction has exacted its price. By practicing deception to validate the
will substitutes against the probate monopoly theory, the courts have
entangled themselves in a web of doctrinal inconsistency on interpre-
tive questions of recurring importance in the law of succession. Un-
derstanding the will-like character of the will substitutes is a prereq-
uisite to achieving correct and uniform solutions to" functionally
identical problems.

IV. UNIFYING THE SUBSIDIARY LAW OF SUCCESSION

In most fields of law, rules can be divided into two sorts —
mandatory and subsidiary, jus strictum and jus dispositivum — ac-
cording to whether they override or yield to the contrary intentions
of the parties. In the law of wills, the formal requirements of the
Wills Act exemplify mandatory law: the testator is not free to invent

103 14,

104 The opposition to the UPC has not, however, been directed at article VI, see, e.g.,
Zartman, An Illinois Critique of the Uniform Probate Code, 1970 U. ILL. L.F. 413, and many
jurisdictions have their own legislation protecting various will substitutes from the Wills Act,
For recent discussion of New York legislation, see Kane v. Union Mut. Life Ins. Co., 84 A.D.2d
148, 151, 445 N.Y.S.2d 549, 551 (1981).

105 For a good illustration of a court’s relying upon the alternative formality rubric and
making ancillary use of the UPC in a non-UPC state, see Blanchette v. Blanchette, 362 Mass.
518, 524—26, 287 N.E.2d 459, 463—64 (1972); see also supra pp. 1114—-15 (discussing case).

HeinOnline-- 97 Harv. L. Rev 1134 1983-1984



1984] NONPROBATE REVOLUTION 1135

his own formalities. But most rules of the law of wills are rules of
subsidiary law that apply only when a will is silent or unclear. Be-
cause of the long delay that often intervenes between the writing and
implementing of a will, the process of testation invites the creation of
subsidiary law. Circumstances often change across the decades in ways
that testators.do not address.

A simple example of such a “stale will” situation is that of the
testator who gets divorced after writing a will in favor of his spouse.
Good divorce lawyers take it as part of their job to see to it that
clients revise their wills, but not every client is represented by counsel,
much less good counsel, nor do clients inevitably act promptly in
accordance with counsel’s advice. Suppose, therefore, that John and
Mary become divorced and that — months or years later — John dies
without having revised a will naming Mary as the primary beneficiary.
It can be argued that the will should be enforced as written — indeed,
that a testator’s will should always be enforced unless and until he
revokes it. We are not accustomed to inquiring into the motivations
for devises; and in any case, not all divorces are bitter. John may
have wished Mary to take under the will notwithstanding the divorce.
If John had wanted to condition Mary’s devise on the persistence of
their marriage, he could have said so in the will,106

This position has, however, been decisively rejected in American
law. Either by statute or by case law, most of our jurisdictions have
reached the result that is codified in the Uniform Probate Code: the
divorce extinguishes Mary’s interest.197 If John wants Mary to take,
he must write a new will or revise the existing will by codicil after
the divorce. The premise of the rule is that, because most testators
do not want to benefit ex-spouses, such a will no longer reflects the
intentions of the testator. Justice will more often be served if divorce
is treated as a species of partial revocation and litigation on the
question is foreclosed.

What of the will substitutes? Suppose that John had been equally
careless in leaving the beneficiary designation in his life insurance
policy unaltered. Chances are excellent that Mary would take, unless
the language of any marital property settlement between them could
be construed to reach the case. An Illinpis court handled one of these
cases in the 1970’s as follows:

Hlinois follows the majority rule that a decree of divorce in no
way affects the rights of the divorced wife as a beneficiary in a
husband’s life insurance policy. . . . Surely, if the insured had wished

106 This view was taken in dissent by Judge Leventhal as recently as the mid-1960’s. See
Luff v. Luff, 359 F.2d 235, 241 (D.C. Cir. 1966) (Leventhal, J., dissenting).

107 See UPC § 2-508 (1982); Annot., 71 A.L.R.3D 1297 (1976). In some jurisdictions, the
presumption of intent to revoke the ex-spouse’s devise is rebuttable, see id. at 1311-17, whereas
the presumption is irrebuttable under UPC-type statutes, see id. at 1303-06.
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to substitute another person or his estate as beneficiary following the
divorce, he would have at least attempted to effect a change with the
insurer or included a provision in the property settlement agreement
indicating such intention.108

The Illinois case is typical in that the court felt itself under no obli-
gation to mention, much less to reconcile, the contrary rule and ra-
tionale of the law of wills. Said another court in one of these divorce/
life insurance cases: “It is settled in New Jersey that a named bene-
ficiary has a vested right to insurance proceeds, subject to divestment
according to the terms of the policy.”109 The doctrinal ruse that courts
use to escape the probate monopoly theory thus comes back to haunt
the law of will substitutes. Because the will substitutes are improperly
deemed lifetime transfers, principles of construction and presumptions
of transferors’ intent that have been developed in the law of wills do
not apply.

Even when a court sees the tension between the rule for wills and
the contrary rule for will substitutes, the conventional mischaracteri-
zation of the will substitutes as lifetime transfers still complicates the
remedy. In Miller v. First National Bank & Trust Co.,110 the trans-
feror set up an inter vivos trust for his wife and named the trust as
the beneficiary of his pour-over will. He divorced her and died with-
out amending either instrument. The estate plan would thus have
passed the probate assets to the trust, and from there to the ex-spouse.
The Oklahoma court applied the doctrine of incorporation by reference
in order to treat the trust as though it were part of the will. Accord-
ingly, the local divorce/will statute applied. This use of the doctrine
of incorporation was mistaken, of course, because there was no intent
to incorporate. The purpose of a pour-over is to avoid including the
trust in the probate estate.!l The court applied the ill-suited incor-
poration remedy because it saw no better way to extend the divorce/
will statute to the trust: under the Iifetime-transfer theory of will
substitutes, the law of wills does not apply.

These cases would often solve themselves if the courts admitted
the will-like character of the will substitutes. Transferors use will
substitutes to avoid probate, not to avoid the subsidiary law of wills.
The subsidiary rules are the-product of centuries of legal experience

108 O'Toole v. Central Laborers’ Pension & Welfare Funds, 12 Ill. App. 3d 995, 997-98, 299
N.E.zd 392, 394 (1973)-

109 Gerhard v. Travelers Ins. Co., 107 N.J. Super. 414, 423, 258 A.2d 724, 729 (Ch. Div.,
1969).

110 637 P.2d 75 (Okla. 1981).

111 As the dissenters in the Miller case pointed out, see 637 P.2d at 79-8o (Hargrave, J.,
dissenting), the Illinois court had refused remedy in a comparable case for fear that the will
substitutes would have to become probate wills: “It is quite clear that such documents are not
a part of the probate estate and are not a part of a decedent’s will.” In re Estate of Meskimen,
39 Il 2d 4135, 417, 235 N.E.2d 619, 621 (1968).
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in attempting to discern transferors’ wishes and suppress litigation.
These rules should be treated as presumptively correct for will sub-
stitutes as well as for -wills. Once we understand that will substitutes
are nothing more than “nonprobate wills” and that no harm results
from admitting that truth, we have no basis for interpreting will
substitutes differently from wills. "Both as a matter of leglslatlve pohcy
and as a principle of Jud1c1a1 construction, we should aspire to uni-
formity in the subsidiary rules for probate and nonprobate transfers.
Even when the subsidiary Iaw of wills has been reduced to statute, it
represents a determination about what testators ordinarily intend or
would have intended.

To be sure, the financial intermediaries who operate the nonpro-
bate system are careful enough in the wording of their transfer forms
that some of the major subsidiary rules would have little applicability
to the nonprobate system. These organizations have, for example,
been sensitive to the lapse problem. Beneficiary designation forms
usually encourage transferors to name contingent beneficiaries, and
the forms stipulate payment to the transferor’s estate when no bene-
ficiary survives. Accordingly, there would be little occasion to apply
the antilapse statute!l? to the will substitutes. Similarly, the asset-
specific character of the major will substitutes greatly lessens the
potential for ademption problems,!13 and the terms of most instru-
ments of transfer eliminate the issue by restricting the beneficiary’s
interest to the account balance remaining on the transferor’s death.

On the other hand, we can point to a variety of situations in which
business practice does not correct for the want of uniform subsidiary
rules. The policy of the simultaneous death rule, for example, is to
implement the presumed intent of the transferor to avoid litigation
over the sequence of deaths and to prefer his own contingent benefi-
ciary designations to those of his devisee or intestate taker.1l4 Non-
probate transfers raise identical concerns and demand identical
rules.!!5 Likewise, with respect to the status of adopted children in
matters of succession, there can be no reason other than oversight for

12 Sge UPC § 2-605 (1982).

113 See id. 8§ 2-606 to -607, -610.

114 See id, § 2-601. An identical provision for intestate succession is § 2-104. For discussion
of the policy, see id. § 2-104 comment.

115 The Uniform Simultaneous Death Act applies to nonprobate transfers, but it leaves open
the possibility of litigation over the precise sequence of deaths, because it applies only when
“there is no sufficient evidence that the persons have died otherwise than simultaneously.”
UNIF. SIMULTANEOUS DEATH AcCT § 1 (1940); see, e.g., In re Estate of Bucci, 57 Misc. 2d
1001, 293 N.Y.S.2d g94 (Sur. Ct. 1968) (holding that, although husband and wife died in crash
of private airplane, evidence of carbon monoxide solely in wife’s blood indicated that wife
inhaled fumes from the crash and hence survived husband for brief interval). The UPC
undertakes to suppress such litigation by requiring that takers survive the decedent by 120
hours, but the rule applies only to probate property. See UPC § 2-104 (1982) (intestacy); id.
§ 2-601 (testate succession).

HeinOnline-- 97 Harv. L. Rev 1137 1983-1984



1138 HARVARD LAW REVIEW [Vol. 97:1108

the failure of statutes like section 2-109 of the UPC116 to reach non-
probate transfers. Indeed, Illinois now has a statute that addresses
this issue.ll” The law governing the apportionment of estate taxes
between probate and nonprobate assets has been moving strongly
toward equal treatment of the two.11® In a quite recent development,
some courts have sought to extend the law governing will contracts
to inter vivos trusts.119

The rule forbidding a testator to use his will to alter prior bene-
ficiary designations contained in will substitutes is also premised on
the spurious lifetime-transfer theory of will substitutes. For example,
in explaining its refusal to give effect to a testator’s attempt to change
a life insurance beneficiary by will, a New Jersey court drew attention
to “the doctrine that a beneficiary has a vested right in the insurance
proceeds, subject to divestment.”120 The California Supreme Court
pointed to the consequence of this reasoning in an opinion that is
still followed: “At death [the insured] no longer has a policy to
assign. . . . He cannot then change the beneficiary [by will] because
the right of the named beneficiary has vested.”1?! Similar utterances
abound in cases in which transferors attempt to redirect pension,
insurance, bank-account, or trust assets by subsequent will.122 If the
fiction of lifetime transfer could be candidly rejected, no other policy
of consequence would prevent the courts from honoring the transfer-
or’s intent. The cases sometimes point to the need to protect financial
intermediaries from exposure to double payout, but that concern does

116 UPC § 2-109 (1982).

117 Act of Jan. 1, 1976, § 2-4, ILL. REV. STAT. ch. 110 1/2, § 2-4 (1981). For an instance
in which a state supreme court refused over a strong dissent to apply the probate rule to a
trust, see Makoff v. Makoff, 528 P.2d 797 (Utah 1974), which held that an adopted child was
not the settlor’s issue. For further examples of such litigation decided both ways, see Annot.,
86 A.L.R.2D 115 (1962).

118 See In re Estate of Rosta, r11 III. App. 3d 786, 444 N.E.2d 704 (1982); Note, Equitable
Apportionment of the Fedeval Estate Tax Liability: The Necessity of Clarifying Legislation, 1979
U. IL. L.F. 703. The Revised Uniform Estate Tax Apportionment Act apportions federal and
state taxes among probate and nonprobate takers in proportion to their shares, unless the will
contraindicates. REVISED UNIF. ESTATE TAX APPORTIONMENT ACT § 2 (1964).

119 The first case was Reznik v. McKee, 216 Kan. 659, 534 P.2d 243 (197s). An Illinois
intermediate court followed the Kansas cases, see Northern Trust Co. v. Tarre, 83 Ill. App. 3d
684, 404 N.E.2d 882 (1980), but the Illinois Supreme Court reversed, mainly on constructional
grounds, Northern Trust Co. v. Tarre, 86 Ill. 2d 441, 427 N.E.2d 1217 (1981). The court
expressly postponed decision on the question “whether, under proper circumstances, the law
relating to joint and mutual wills is applicable to trusts.” Id. at 449, 427 N.E.2d at 1220.

120 Strohsahl v. Equitable Life Assurance Soc’y of United States, 71 N.J. Super. 300, 304,
176 A.2d 814, 816 (Ch. Div. 1962).

121 Cook v. Cook, 17 Cal. 2d 639, 646, 111 P.2d 322, 327 (1941), followed in, e.g., Moss v.
Warren, 43 Cal. App. 3d 651, 656, 117 Cal. Rptr. 796, 799 (1974).

122 Sg¢ Annot., 25 A.L.R.4TH 1164 (1983) (life insurance); Annot., 81 A.L.R.3D 959 (1977)
(trust); Annot., 46 A.L.R.3D 487 (1972) (Totten trust); Annot., 5 A.L.R.3D 644 (1966) (public
pension rights). The rule criticized in text is codified in the UPC for joint (“multiple party”)
accounts. UPC § 6-104(e) (x982). The official comment mentions no rationale.
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not justify the rule. Stakeholder protection can easily be achieved by
less intrusive means. The rule should be that when a financial inter-
mediary pays the beneficiary named in the designation in its file, the
intermediary is protected as long as it lacked notice of a contrary
disposition by will. If a mistaken payment occurred, routine restitu-
tion law would make the recipient liable to disgorge it to the intended
. beneficiary named in the subsequent will.123

The lifetime-transfer theory of the will substitutes has certainly
not been the only cause of the doctrinal disharmony in our treatment
of probate and nonprobate transfers. The courts have had to work
with legislation that predates or is otherwise insensitive to the conse-
quences of the nonprobate revolution. The rules of subsidiary law
have too often been codified in statutes that speak only to probate
transfers. Even the enlightened Uniform Probate Code is, as its name
indicates, a probate code, not a succession code. It is a product of
its day — the 1960’s — when the reform of probate administration
was the draftsmen’s overriding concern. Article VI of the UPC treats
the will substitutesi?4 for relatively limited purposes — validating
them against the probate monopoly theory and sorting out the lifetime
rights of transferors in multiple-party accounts. The draftsmen did
not have it on their agenda to unify the subsidiary law of probate
and nonprobate transfers. Nevertheless, in the realm of mandatory
law, the UPC provides a dramatic example of the integration of
probate and nonprobate transfers. The UPC’s forced-share scheme,125
which is patterned on New York legislation,126 extends the spouse’s
elective share to virtually all the will substitutes, and it charges pro-
bate and nonprobate assets in proportion to their value. These mod-
ern forced-share schemes take their inspiration from the federal trans-
fer-tax rules, which obliterate the probate/nonprobate line for purposes
of determining what transfers should be subject to estate taxation.12?

Having sketched a unified approach to questions of subsidiary law,
I must emphasize an intrinsic limit. When a rule of the law of wills
is premised on the requirements of Wills Act formality, the unified
approach should no longer pertain, because the Wills Act does not
govern the will substitutes. Perhaps the best example is the rule
forbidding reformation of wills on the ground of mistake — when,
for example, a typist drops or garbles a paragraph. The courts have
feared that remedying such mistakes would require that unattested
language be interpolated in violation of the requirements of the Wills

123 See RESTATEMENT OF RESTITUTION § 204 (1937).

124 See supra pp. 1133-34.

128 UPC §§ 2-202, -207 (1982). The UPC is equally comprehensive in treating the effect of
homicide by a beneficiary. Id. § 2-803. The UPC’s pretermission rules in §§ 2-301(a) and 2-
302(a)(3) also take some account of “transfer outside the will.”

126 See N.Y. EsT. POWERS & TRUSTS LAw § 5-1.1 (McKinney 1981 & Supp. 1982).

127 L R.C. §8§ 2036-2038 (1982).
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Act. In the law of will substitutes, the courts have wisely permitted
such mistakes to be corrected when a high standard of proof can be
satisfied.128

In European law, survivors settle decedents’ estates without court
involvement unless there is contest or special difficulty.129 Qur non-
probate system has made it possible for Americans to achieve a similar
result, but at a price. Because American law has defined testation
and probate in terms of each other, we have had to sacrifice some of
the benefits of testation in order to escape probate. The doctrinal
disharmony in the subsidiary law of succession can be cured. Unifying
the rules of subsidiary law will not, however, restore the inherent
unity of the estate plan in a wealth transfer process in which testation
governs substantially all of a decedent’s property.

In the wake of the nonprobate revolution, a decedent now effects
many wealth transfers at death, through instruments that have been
executed at different times and that may reflect different circumstances
of family and property. As these circumstances change, there is con-
siderable danger that the transferor may neglect to update one or more
components of an estate that involves numerous instruments and in-
stitutions of transfer. This fragmentation of decedents’ estates requires
that lawyers practicing in the field of estate planning look beyond
probate property. In late-twentieth-century America, it is not enough
simply to write someone a will. The client now has many “nonprobate
wills” that the draftsman must consider and sometimes revise when
drawing up the “probate will.”

V. CONCLUSION

The nonprobate revolution is a benign and irreversible develop-
ment. Free-market competitors have relegated probate to the periph-
ery of 'the succession process. This Article has undertaken to explain
how the business practice of financial intermediaries has rendered
probate so often superfluous. But legal doctrine has not caught up
with this great transformation in the practice of succession. Courts
have dressed up the will substitutes as lifetime transfers in order to
avoid conflict with the probate monopoly theory of wealth transmis-
sion on death. This theory is fundamentally mistaken and should be
discarded. The law would function better if it admitted that will

128 See Langbein & Waggoner, Reformation of Wills on the Ground of Mistake: Change of
Direction in American Law?, 130 U. PA. L. RevV. 3521, 524—26 (1982). Waggoner and I have
criticized the rule forbidding reformation of mistaken wills as a misapplication of the Wills Act,
but that is quite beside the present point, which is that, even if the courts continue to apply
the rule to wills, there is no basis for extending it to non-Wills-Act transfers.

129 For an English-language discussion, see H. EMMERICH, ESTATE PRACTICE IN THE
UNITED STATES AND IN EUROPE 16-18 (1950).
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substitutes are simply “nonprobate wills.” The inconsistent treatment
of identical interpretive questions raised by wills and will substitutes
is often linked to the mischaracterization of will substitutes as lifetime
transfers. The law of wills has reached sound solutions to these
interpretive questions, and I have urged that these solutions should
extend presumptively to the will-like transfers of the nonprobate sys-
tem. The result would be a unified American law of succession.

HeinOnline-- 97 Harv. L. Rev 1141 1983-1984





